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BOOK    I. 

ACTIOKS. 
CHAPTER  X. 

DEMURREES  TO  THE  COMPLAINT. 

[A  demurrer  may  be  taken  to  the  whQle  complaint,  or  to  any  of  the  al- 
leged causes  of  action  stated  therein,  (a)  Bat  a  demurrer  to  a  whole  com- 
plaint containing  several  causes  of  action  or  grounds  of  relief,  must  be 
overruled,  unless  all  the  complaint  is  insufScient.  (A)  So  a  demurrer  to  the 
whole  complaint  is  bad,  if  one  of  the  plaintiff's  may  have  judgment  separate- 
ly. It  must  be  sustained  or  fail  to  the  whole  extent  to  which  it  is  ap- 
plied, (fl) 

The  defendant  may  demur  to  one  or  more  of  several  causes  of  action 
stated  in  the  complaint,  and  answer  the  residue,  (d)  But  he  cannot  both 
demur  to,  and  answer,  at  the  same  time,  a  single  cause  of  action,  (e) 

A  demurrer  must  reach  the  whole  of  a  cause  of  action  or  defence.  A 
paragraph  cannot  be  expunged  on  demurrer,  unless  it  amounts  to  a  separate 
cause  of  agtion,  or  defence.  (/)     Where,  however,  a  complaint  contains  in' 

(a)  Code  of  Pro.,  §  145.  The  rule  was  the  same  in  chancery 

(6)  Martin  «.Mattison,  8  ^56o«s'Pr.,  (Clark  v.  Phelps,  6  Johns.  Ch.,  314; 

3 ;  Butler  v.  Wood,  10  Sow.  Pr.,  323;  Bruen  v.  Bruen,  4  Edw.,  640 ;  Souzer 

Newhery  v.  Garland,  31  Barb.,  131 ;  ■».  De  Meyer,  2  Paige,  574) ;   and  in 

Jaques  v.  Morris,  3  E.  D.  Smith,  639 ;  chancery  the  answer  had  the  efiect  of 

Cooper  ®.  Clason,  1  Code  B.,  JT.  8.,  347.  overriding   the  demurrer.      Jarvis  v. 

(c)  Peabody  v.  Washington  County  Palmer,  11  Id.,  650;  Spofford  v.  Man- 
Mutual  Ins.  Co.,  30  Barb.,  339.  ning,  6  Id.,  3^3.    But  perhaps  under 

(d)  Code  of  Pro.,  %  151.  the  Code  the  defendant  should  be  com- 
(«)  Slocum  ■».  Wheeler,  4  How.  Pr.,    pelled  to  elect.    Davis  «.  Hines,  6  Ohio. 

378  ;  S.  C,  3  Code  B.,  59 ;  SpeUman  v.  St.,  473. 

■yVeider,  5  How.  Pr.,  5  ;  Munn  v.  Bar-  (/)   Lord  v.  Vreeland,  15   Abbotts 

num,  1  Abbotts'  Pr.,  281 ;  Ingraham  v.  Pr.,'l33  ;  affirming  S.  C,  13  Id.,  195 . 

Baldwin,  13  Barb.,  9.  Mattoon  v.  Baker,  24  Sm  Pr.,  339, 
Vol.  II.— 1 
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Grounds  of  Demurrer. 


reality  two  causes  of  action,  stated  in  form  as  but  one,  the  defendant  may 
demur  to  one  and  answer  another,  (g) 

The  defendant  may  demur  to  the  complaint  when  it  appears,  upon  the 
face  thereof,  either — 1.  That  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action ;  or,  2.  That  the  plaintiff  has  not 
legal  capacity  to  sue ;  or,  3.  That  there  is  another  action  pending  between 
the  same  parties,  for  the  same  cause ;  or,  4.  That  there  is  a  defect  of  parties, 
plaintiff  or  defendant ;  or,  5.  That  several  causes  of  action  have  been  im- 
properly united ;  or,  6.  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  caiise  of  actidn.  (A) 

A  demurrer  does  not  lie  except  for  causes  specified  by  the  statute  ;  (i) 
and  the  objection  must  appear  on  the  face  of  the  pleading  demurred  to.  (j) 
A  mere  clerical  error  will  not  sustain  a  demurrer.  (A) 

A  complaint  is  not  demurrable  for  demanding  more  relief  than  the  plain- 
tiff is  entitled  to,  if  he  is  entitled  to  any  part  of  that  which  he  asks.  (I)  But 
a  complaint  which  does  not  state  facts  enough  to  entitle  the  plaintiff  to  any 
part  of  the  relief  which  he  demainds  is  demurrable,  notwithstanding  it  may 
contain  allegations  which  would  entitle  him  to  other  relief,  (to) 

In  respect  to  what  defects  are  within  the  statute,  it  is  to  be  observed 
that  the  first  five  causes  of  demurrer  contemplate  a  positive  obstacle  to  the 
action,  affirmatively  appearing  upon  the  face  of  the  complaint ;  and  that  the 


(g)  Clarkson  v.  Mitchell,  3  M  D. 
Smith,  269. 

A  pleading  which  denies  an  allega- 
tion of  that  to  which  it  responds,  is  not 
avaOable  as  a  demurrer.  Clark  «.  Van 
Deusen,  3  Code  R.,  219. 

But  the  contrary  is  intimated  in 
Bank  of  WaterviUe  v.  Beltser,  13  How. 
Pr.,  270. 

The  test  whether  a  defence  is  an  an- 
swer or  demurrer  is.  Does  it  require 
any  facts  to  be  proved  to  sustain  it  ? 
Struver  v.  Ocean  Ins.  Co.,  16  How.  Pr., 
422. 

(A)  Code  of  Pro.,  %1U:. 

(i)  Simpson  «.  Loft,  8  How.  Pr.,  234. 
Hentsch  t).  Porter,  10  Oah,  555 ;  Ken- 
worthy  B. Williams,  5  Ind.,  375.  Thus, 
it  is  not  good  ground  of  demurrer  that 
an  amended  petition  departs  from  the 
cause  of  action  set  out  in  the  original 
petition.  Hord  v.  Chandler,  13  B. 
Mow.,  403.  Thus,  stating  one  caluBe 
of,  action  in  several  counts  is  not  a 
ground  of  demurrer.  Lackey  B.  Van- 
derbilt,  10  Hem.  Pr.,  135. 

{])  Amory  t.  McGregor,  13  Jolins., 
287 ;  Coe  «.  Beckwith,  31  Barb.,  839 ; 
S.C.,  10  AliboUs'  Pr.,  296;  Wilson -o. 
Mayor,  &c.,  of  N.  Y,,  6  Id.,  6 ;  Getty  v. 


Hudson  River  R.  R.  Co.,  8  How.  Pr., 
177 ;  Union  Mutual  Ins.  Co.  v.  Osgood, 
1  JDuer,  707. 

ik)  Chamberlin  <b.  Kaylor,  2  R  B. 
Smith,  134;  Kckett  v.  Brice,  22  Hmt. 
Pr.,  194. 

{I)  Pevey  v.  Sleight,  1  Wend.,  518 ; 
Beale  v.  Hayfes,  5  Sandf.,  640 ;  S.  C,  10 
If.  T.  Leg.  Obs.,  166 ;  Andrews  v.  Shaf- 
fer, 12  How.  Pr.,  441 ;  Moran  v.  Ander- 
son, 1  Abbotts'  Pr.,  288 ;  Hecker  ®.  De- 
groot,  15  How.  Pr.,  314 ;  Witherhead 
V.  Allen,  28  Barb.,  661 ;  Meyer  v.  Van 
Collem,  28  Id.,  230;  S.  C,  7  Abltotta' 
Pr.,  222 ;  Hess  v.  Buffalo  &  Niagara 
FaUs  R.  R.  Co.,  29  Barb.,  391 ;  Roeder 
V.  Ormsby,  13  Abbotts'  Pr.,  334 ;  Moses 
V.  Walker,  2  HUt,  536 ;  Woodgate  v. 
Fleet,  9  Abbotts'  Pr.,  222;  Bishop  v. 
Edmiston,  16  Id.,  466;  Rollins  v. 
Forbes,  10  Cal.,  299. 

Thus,  too,  the  insertion  in  a  com- 
plaint of  interrogatories,  after  the  man- 
ner of  a  bill  of  discovery,  is  not  a  ground 
of  demurrer.  The  remedy  is  by  mo- 
tion.  Bank  of  British  North  America 
v.  Suydam,  e  Hew.  Pr.,  379. 

(ot)  Walton  B.  Walton,  32  "Barb., 
203 ;  S.  C,  sub  Twin.  Anonymous,  11 
Abbotts'  Pr.,  231. 
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kst  gi-ound  of  deraurrei'  is  not  that  the  complaint  does  not'  sufficiently  state 
the  facts  constituting  the  cause  of  action,  but  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  If  the  necessary  facts  appear, 
though  insufficiently  stated,  or  incumbered  with  unnecessary  matter,  the 
complaint  is  not  demurrable,  but  the  remedy  is  by  motion,  (n) 

The  demurrer  must  #StVnot].y  specjfy  the  .groou'ds  of  objection  to  the  com- 
plaint, (o)  And  the  demurrant  is  confined  to  the  objections  he  specifies.  (^) 
The  demwrrer  Ss -gaed 'if  it -assigns  the  -grounds  of  obijeotion  substan/tially  as 
they  are  defined  in  the  statute,  (q)  If  the  objection  is  that  tjie  court  has  no 
jurisdiction  (§  144,  subd.  1),  the  demurrer  should  show  whether  it  is  juris- 
diction of  the  ^person,,  or.of  .the  sut^ect-iKatteri  or  of  both,  |that  is  wanting,; 
the  lauguagP  pf  .tji.e.  subdivision  being  in  the  alternative.  And,, for  the  samj 
i^ason,  where  the  demurrer  is  based  on  a  defect  of  parties  (subd.  4),  it  shoulj 
be  shown  whether  a  defect  of  plaintifis,  or  defendants,  or  botb,  is  relied  on. 
In  the  other  cases,  we  cohsidei"  a  statement  of  the  grounds  of  objection  in 
(Jhe  mere  Words  of  the  subdivision  under  which  the  demurrer  Is  drawn,  is  all 
that  is  essential ;  (r)  though  it  ■  is  proper  in  the  Case  of  a  defect  of  parties  to 
iudicate  tlie  omitted  person,  and  in  the  case  of  a  misjoinder  of  aetions  to  in- 
dicate the  nature  of  the  incompatible  causes.  Any  thing  further  is  at  least 
unnecessary,  and  may  prejudice  the  demurrant,  (s) 

Any,  or:aU,  pf-tihe .Six -grounds. of  domarripg  may  be, combined  in  one  de- 


(n)  In  California,  ,tlie  statute  author- 
izes a  demurrer  on  the  ground  that  tlie 
complaint  is  amhig-Uons,  uninteUigiMe, 
or  ttucertain-    ■P'rao.Aci,%4^. 
'  (o)  Cnd6ofPro.,%U5.' 

(p)  Wilson  V.  Mayor,  &c.,  of  N.  Y.,  C 
Aibotts'  Pr.,  6;  Loomis  «.  Tifit,  IC 
Barb.,  541. 

iq)  Causes  of  demurrer,  designating 
the  alleged  defects  in  the  pleading,  to 
which  they  relate,  with  a  sufficient 
degree  of  certainty,  are  good,  though 
not  assigned  in  any  approved  form. 
Lagow  «,  Neilson,  10  Ind.,  183;  De 
Witt  ads.  Swift,  3  Ecm-  Pr.,  280; 
S.C.,  1  Cade  B.,  25. 

(r)  Getty  v.  Hudson  River  R.  R.  Co., 
8  nolo.  Pr.,  177;  Hulhm-t  D.Young,  13 
id.,  413;  Haire  v.  Baker,  5  N.  Y.  (1 
8eU.),  357 ;  Paine  ^.  Smith,  2  Duer, 
298 ;  De  Witt  ads.  Swift,  Z  How.  Pr., 
280 ;  Durkee  «.  Saratoga  &-Washing- 
ton  R.  R.  Co.,  4  Jd,.2g6 ;  Hyde  ®.  Con- 
rad, 5  Id.,  112;  'VVTiite  «.  BtoWn,  14 
Id.,  282;  Johnson  v.  Wetmore,  12 
Btirb.,  433;  Hoogland  v.  Hudson,  8 
How.  Pr.,  343 ;  Spear  v.  Downing,  34 
Barb.,  522 ;  S.  C,  12  AWotW  Pr.,  487 ; 
and  see  Ellisen  v.  Halleck,  6  Oal.,  386. 
There  are  early  cases  to  the  contrary, 


which  may  be  deemed  overruled.  Pur 
dy  v.  Carpenter,  0  How.  Pr.,  361"; 
Hinds  «.  Tweddle,  7  Id.,-2^%  ;  Grant  W. 
Lasher,  3  •dide  JJ.,  2  ;  Hunter  v.  Fris- 
bee.  Id.,  59;  and  see  Loomis  u.  Tifft, 
16  Barb.,  541;  Skinner  ».  Stuart,  I^' 
M>6Us',  Pr.,  442. 

A  dteiurrctr  which  ^eoifies  Tarious 
grounds  of  objection  to  the  sufficiency 
of  the  allegations  .of  the  .complaiiit, 
lyithout.stating  any  one  of  thegroundp 
specified  in  section  144  of  the  Code,  is 
insufficipnt.  Harper  o.  Chamberlain, 
11  Amott^'  Pr.,  234. 

(s)  A  demurrer  on  the  ground  that, 
the  facts  stated  are  not  sufficient  to 
constitute  a  cause  of  actiQn,.in  this,  &c., 
specifying  "certain  aIlega.tions.  deemed 
essential,  excludes  all.other  grounds  pf  ^ 
objection  than  those  w;hich  are  partic- 
ularly set  forth.  NeUis  v.  De  Forest, 
16.Harb„  61. 

But  adding  to  a,good  demurrer  ob 
jectidns  not  authorized  by  the  statu|,e, 
— e.  g.,  assigning  as  a  cause  of  demlft- 
rer  that  certain  parts  of  the  complaint 
are  immaterial  and  redundant,^daee 
not  vitiate  the  demurrer.  Smith  «. 
Brown,  6  How.  Pr.,  383. 
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Demurrer  for  Want  of  Jurisdiction. 

inurrei-.  They  should,  in  such  case,  be  stated  one  after  another,  in  separate 
paragraphs,  and  numbered. 

Several  defendants  should  not  demur  jointly,  if  the  complaint  is  sufficient 
against  either  defendant,  (i)  And  the  joinder  of  too  many  persons  as  defend- 
ants, where  there  is  no  misjoinder  o'f  subjects,  is  not  a  ground  of  donurrer 
by  any  one  of  them  against  whom  the  plaintiff  states  a  good  cause  of  ac- 
tion, (u) 

A  demurrer  admits  relevant  facts  that  are  alleged,  but  does  not  admit  con- 
clusions of  law.]  (v) 

709.  For  want  of  jurisdiction  as  to  the  person 4 

710.  The  same,  as  to  the  subject 5 

711.  For  incapacity  to  sue 5 

713.  For  pendency  of  another  action 5 

713.  For  defect  of  parties G 

714.  For  misjoinder  of  actions 7 

715.  For  insufficiency 7 


709.  I^or  Want  of  Jurisdiction  as  to  tJie  Person. 

The  defendant  demurs  [or,  if  only  a  part  of  them  join,  the 
defendants,  naming  which,  demur]  to  the  complaint  herein  [or, 
to  the  first,  or,  second,  or  other,  canse  of  action  stated  in  the 
complaint  lierein],  for  the  ground  that  it  appears  upon  the  face 
of  the  complaint: 

*  That  the  court  has  no  jurisdiction  of  the  person  of  this  de- 
fendant [or,  these  defendants],  (w) 

;  (t)  Woodbury  v.  Sackrider,  3  Mhotti  As  to  the  rule  where  the  pleading 
Pr.,  403 ;  Peabody  «.  Washington  demurred  to  is  contradictory,  see  Free- 
County  Mutual  Ins.  Co.,  20  Bai^.,  339 ;  man  v.  Frank,  10  Abhotts'  Pr.,  870. 
Phillips  «.  Hagadon,  13  Haw.  Pr.,!!;  (w)  Tlie  objection  "that  the  cottrt 
Eldridge  ■».  Bell,  Id.,  547;  People  v.  has  no  jurisdiction  of  the  person,"  goes 
Mayor,  &c.,  of  N.  Y.,  38  Barb.,  240 ;  only  to  the  point  that  the  person  is  not 
S.  C,  8  AbioM  Pr.,  7  ;  but  compare  subject  to  the  jurisdiction  of  the  court, 
Goodall  ».  McAdam,  14  Mow.  Pr.,  385.  and  not  that  the  suit  has  not  been  reg- 

(u)  N.  T.  &  New  Haven  R.  B.  Co.  v.  ularly  commenced.    If  the  court  has 

Schuyler,  7  AbboM  Pr.,  41  ;  S.  C,  17  not  acquired  jurisdiction,  merely  by 

JV.  T.,    593;    Sleviu   n.  Reynolds,    1  reason  of  irregularity  in  the  process, 

Sandy,  37.  the  remedy  is  not  to  demur,  but  by 

(t)  Hall  V.  Bartlett,  9  Barb.,  297;  motion.    Nones  v.  Hope  Mutual  Lite 

and  see  Cutler  «.  Wright,  23  JT.  T.,  Ins.  Co.,  8  Barb.,  541. 
473. 


DEMURRERS  TO  THE  COMPLAINT. 


Incapacity  to  Sue.    Another  Action  Pending. 


710.  For  Want  of  Jurisdiction  as  to  the  Suhject. 

l^Add  to  the  preceding  form,  or  svl)stitute  at  the  *] : 
That  the  court  has  no  jurisdiction  of  the  subject  of  this  ac- 
tion, (a;) 

711.  For  Incapacity  to  Sue.  {y) 

[Add  to  Form  709,  or  substitute  at  the  *] : 
That  the  plaintiff  has  not  legal  capacity  to  sue. 


712.  For  Pendeney  of  Another  Action. 

[Add  to  Form  709,  or  substitute  at  the  *]  : 
That,  there  is  anotlier  action  iz\  pending  between  tlie  same 
parties,  (a)  for  tlie  same  cause. 


{x)  Where  there  are  several  causes 
of  action,  but  of  one  of  them  the  court 
has  no  jurisdiction,  the  demurrer  must 
be  to  that  one,  and  in  this  form,  and 
not  to  the  whole  complaint  as  for  a, 
misjoinder  of  actions.  Cook  «  Chase, 
3  Duer,  643. 

But  this  is  not  necessarily  the  form 
for  the  case  of  an  objection  to  what  is 
called  the  equitable  jurisdiction,  which 
depends  on  defect  of  remedy  at  law. 
Thus,  the  objection  that  the  facts  stated 
in  the  complaint  do  not  present  a 
proper  case  tor  the  exercise  of  the 
equitable  power  of  the  court  to  remove 
a  cloud  from  plaintiflF's  title,  is  not  an 
objection  to  the  jurisdiction  of  the 
court,  which  must  be  taken  specifically 
imder  section  144,  subdivision  1,  of  the 
Jode  ;  but  it  may  be  taken  by  demur- 
rer under  subdivision  0  of  that  section, 
on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
causu  of  action.  Hotchkiss  «.  Elting, 
30  Barb.,  aS. 

{y)  This  defect  must  be  assigned,  in 
order  to  entitle  defendant  to  raise  it. 
It  is  waived,  unless  taken  by  demurrer 
or  answer.  Be!s<iaw  v.  Colie,  1  E,  D. 
Smith,  313  ;  Hastings  v.  McKinley,  Id., 
STB. 

Tlie  want  of  a  sufficient  allegation. 


showing  the  capacity  of  the  plaintiff  to 
sue, — 6.  g.,  incorporation  or  ofBcial  ap- 
pointment,— is  not  available  under  a 
demurrer  stating  merely  that  the  com- 
plaint does  not  constitute  a  cause  of 
action,  but  only  on  the  ground  that  the 
plaintiff  lias  not  legal  capacity  to  sue. 
Connecticut  Bank  v.  Smith,  9  Aibotta' 
Pr.,  168  ;  Bank  of  Lowville  v.  Edwards, 
11  How.  Pr.,  216  ;  Bank  of  Havanna  v. 
Wickham,  7  AbboUs'  Pr.,  134 ;  Viburt 
e.  Frost,  3  Id.,  119 ;  S.  C,  5  Duer,  673, 

Even  a  demurrer  that  it  does  not 
appear  that  plaintiff  had  any  title  to 
the  note  sued  on,  is  insuflScient  to  raise 
the  question  as  to  his  right  to  sue 
as  receiver.  White  «.  Low,  7  Barb., 
204. 

Where  a.  complaint  by  a  receiver 
alleges  that  he  was  duly  appointed  re- 
ceiver, but  does  not  state  facts  from 
which  the  court  can  see  that  he  was  so 
appointed,  the  proper  remedy  is  by 
motion  to  make  more  definite  and  cer- 
tain. Cheney  «.  Fiske,  33  How.  Pr.^ 
236. 

(z)  Any  proceeding  in  which  the 
rights  of  the  plaintiff  in  the  present 
action  would  be  fully  protected,  wheth- 
er such  presenting  be  strictly  an  action, 
an  attachment,  or  citation  before  a  sur- 
rogate, or  a  proceeding  in  court  found 


ABBOTTS'  FORMS. 


Demurrer  for  Defect  of  Parties. 


713.  For  Defect  of  Parties,  (b) 

\^Add  to  Form  709,  or  suist/fute  at  the  *] : 
That  there  is  a  detect  of  parties  plaintiff  [/•^r,  a  defect  of  par- 
ties defendant]  in  the  omissiini  oi  [designating  the  omitted  party 


ed  on  a  petition,  is  deemed  another 
"action"  within  this  language.  Gro- 
ehon  D.  Lyon,  16  Barb.,  461. 

But  the  demurrer  is  not  sustained 
where  the  otlier  action  is  for  relief 
which  could  not  be  granted  iu  the 
present  action.  Haire  i'.  Baker,  5  N. 
r.  (1  Seld.),  357. 

Nor  is  it  sustained  where  the  other 
action  is  in  a  court  of  another  State,  or 
a  court  of  the  United  States.  Burrows 
«.  Miller,  a  How.  Pr.,  51 ;  Cook  x. 
Litchfield,  5  Sandf.,  330;  Strong  s. 
Stevens,  4  Diur,  008. 

(a)  The  pendency  of  another  action, 
brought  by  defendant  against  the 
plaintiff  for  the  same  cause,  is  enough. 
Hornfager  i'.  Hornfager,  6  How.  Pr., 
279. 

(6)  The  defect  of  parties  for  which  a 
demurrer  is  allowed,  is  only  a  deficien- 
cy, and  net  an  excess  of  parties.  N,  Y. 
&  New  Haven  K.  R.  Co.  v.  Schuyler,  7 
AlhMs'  Pr.,  41  ;  S.  C,  17  N.  Y.,  592 ; 
Churchill  t.  Trapp,  3  Abbotts'  Pr.,  800  ; 
Pinckney  v.  Wallace,  1  Id.,  82 ;  Pea- 
body  X.  Washington  County  Mutual 
Ins.  Co.,  SO  Barb.,  3^)9 :  Gregory  j;. 
Oaksmith,  13  How.  Pr.,  134  ;  People  v. 
Mayor,  &c,,  of  N.  Y.,  28  Barb.,  240 ; 
e.  C,  8  Albotts'  Pr.,  7;  Phillips  ji. 
Hagadon,  12  Hoa.  Pr.,  17;  Daby  «. 
Betts,  10  ALbotts'  Pr.,  400,  note;  Dean 
«.  English,  18  B.  Mom:,  183. 

It  was  held,  however,  in  Dunderdafe 
«.  Grynies  (16  How.  Pr.,  195),  that  th:s 
rule,  that  an  excess  of  plaintiffs  is  not 
ground  of  demurrer,  is  not  applicable 
to  the  ease  of  an  action  by  husband 
and  wife,  which  should  have  been 
brought  by  the  husband  alone. 

In  Walrath  v.  Handy  (24  How.  Pr., 
85:1)  u  misjoinder  of  plaintiflis  was  de- 


clared to  be  a  ground  of  demurrer  ;  but 
it  does  not  appear  fl-om  the  report  wheth- 
er the  demurrer  was  on  the  ground  of  a 
defect  of  parties,  or  solely  on  the  ground 
that  the  complaint  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action ; 
and  if  the  demurrer  were  on  the  latter 
ground,  the  case  is  consistent  with  the 
other  cases,  and  is  supported  by  Mann 
v.  Uaish.-S5  Barb.,  68. 

In  California,  the  statute  authorizes 
demurrer  for  misjoinder  as  well  as  de- 
ficiency of  parties.    Prae.  Act,  §  40. 

To  sustain  a  demurrer  for  defect  of 
parties,  it  must  appear  upon  the  face  Of 
the  complaint  that  the  party  for  whose 
non-joinder  the  demurrer  is  interposed 
was  living  when  the  suit  was  coiil- 
mencL'd.  It  is  not  enough  that  the 
complaint  is  silent  on  the  subject.  If 
the  fact  does  not  appear  affirmatively, 
the  objection  must  be  taken  by  answer. 
Brainard  x.  Jones,  11  HoW.  Pr.,  509; 
Scolield  V.  Van  Syckle,  23  How.  Pr.,  97. 

So,  too,  where  the  action  is  on  a  con- 
tract made  by  the  defendant  an^  a 
private  corporation,  a  demurrer  for  the 
non-joinder  of  the  corporation  does  not 
lie,  unless  the  declaration  shows  affirm- 
atively  that  the  corporation  is  in  exist- 
ence. State  of  Indiana  ».  Woiam,  8 
mu,  38. 

A  defendant  can  demur  on  this 
ground  only  where  his  own  interest 
requires  that  the  defect  shotdd  ba 
cured.  Newbould  v.  Warrin,  14  Ab- 
botts' Pr.,  80.  And  such  a  demurrer  to 
a  complaint  cannot  be  sustained  if  thei 
court  can.  determine  the  controversy 
before  it  without  prejudice  to  the  righ^ 
of  others,  or  by  saving  their  rights. 
Wallace  u.  Eaton,  5  How.  Pr.,  99. 


DEMURBEES  T30  THE  COMPLAINT. 


For  Misjoiuder.    For  Insiiiflciency. 


either  iy  name  or:  hy  the  character  in  which  lie  is  referred  to  in 
the  complaint, — e.  y,,].  the  njaker  of  the.  note  mentioned  in  said 
complaint,  (c)  or,  the  husband  of  the  plaintiff. 

714.  ^'or  Misjoinder  of  Ac fions..{d} 

lAdd  to  Form  709,  or  substitute  at  the  *] : 

That  several  causes,  of  action  Imve  b^en  iiiipropeFly  united, 
one  being  \foery  hriejhy.  designating  it*, — e.  g,,  thus:]  a  money 
demand  on  contract,  and  the  second  a  claim  to  recover  real 
property  and  damages  for  withholding  thereof,  and  the  third;  a 
claim  to  recover  damages, for  injuries  to  the  person. 

715.  JFon  Insufficiency^  (e) 
[^4-dd  to  Fovrn,  709.,  or,  siifjstitnte  at  the.  *]  : 


fc)  It  was  tlie  rule  in  chanceiy  that 
a  demurrer  for  want  of  necessary  par- 
ties must  show  who  are  the  proper 
parties  from  the  facts  stated  in  the  bill ; 
not  indeed  by  name,  for  that  might  be 
impossible,  but  in  such  a  manner  as  to 
point  out  to  the  plaintiff  Ihe  objection 
to  his  bill,  and  to  enable  him  to  amend 
by  making  proper  parties.  Star.  Eq. 
PI ,  501,  g  543 ;  DiaS  i-.  Bouchaud,  10 
Paige,  445 ;  Kobiusou,  v.  Smith,  3  Id., 
233. 

(dj  The  demurrer  does  not  lie  for  the 
defect  of  not  separately  stating  two  or 
more  canses  of  action,  they  being  such 
as  might  be  united  in  one  complaint,  if 
propsrly  stated.  The  remedy  is  by 
motion.  Dorman  v.  Kellam,  4  Abbotts' 
Pr.,  203;  Woodbury  v.  Sacbrider,  3 
Id.,  403 ;  Badger  v.  Benedict,  1  Bill., 
414;  affirming  S.  C,  4  Abbotts'  Pr., 
176  ;  Mooro  v.  Smith,  10  £[(fw.  Pr., 
301 ;  Harsen  ».  Bayaud,  5  Duer,  656 ; 
Gooding  ®.  McAlister,  9  How.  Pr.,  123  ; 
Welles  V.  Webster,  Jd.,  251 ;  Robinson 
«.  Judd,  Id.,  878 ;  Peckham  v.  Smith, 
Id.,  430 ;  Benedict  v.  Seymour,  6  Id., 
298;  Waller  v.  Raskan,  13  Id.,  28; 
Cheney  v.  FiBke,23  Id.,  236 ;  Ficketti). 


Brice,  Id.,  194;  Township  of  Hartford 
«.  Bennett,  10  O/iJo 'Si.,  441. 

(e)  A  demurrer  on  this  ground  can 
only  be  sustaiui^  where  the  complaint 
presents  defects  so  substantial  in  their 
nature  and  so  fatal  in  their  character 
as  to  authorize  the  court  to  say  that, 
taking  all  the  facts  to  be  admitted,  they 
furnish  no  cause  of  action  whatever. 
Defects  merely  formal,  and  which  un- 
der tlie  former  practice  were  the  appro- 
priate subjects  of  a  special  demurrer, 
cannot  now  be  corrected  by  demurrer. 
Richards  v.  Edick,  17  Barb.,  260 ;  Gra- 
ham V.  Canmian,  5  Duer,  697 ;  De 
Witt  ads.  Swift,  3  How.  Pr.,  280 ;  S 
C,  1  Code  B.,  35. 

Mere  indefiniteness  and  uncertainty 
are  not  enough  to  sustain  a  demurrer. 
Che.sbrough  v.  N.  Y.  &  Erie  R.  R.  Co., 
13  Huw:  Pr.,  557 ;  Richards  v.  Edick, 
17  Barb.,  360;  People  on  rel.  Crane  b. 
Ryder,  12  J^.  Y.  (2  Eern.),  433 ;  Martin 
V.  KanousB,  3  Abbotts'  Pr.,  337 ;  Clark 
V.  Dales,  20  Barb.,  43 ;  Welles  ».  Web- 
ster,  9  How.  Pr.,  351 ;  Finnerty  «. 
Barker,  7  N.  T.  Leg.  Obs.,  316 ;  Roeder 
V.  Onnsby,  13  Abbotts'  Pr.,  334;  Vil- 
lage  of  Warren  ».  Philips,  30  Barb.,  646. 


ABBOTTS'  FORMS. 


Demurrer  for  Insufficiency. 


That  the  complaint  does  not  state  facts  siifiScient  to  constitute 
a  cause  of  action  [as  to  the  plaintiff  A.  B.]. 


The  demurrer  is  not  sustainable  if 
the  complaint  actually  contain  the  ele- 
ments of  a  cause  of  action,  however  in- 
artificially  they  may  be  stated.  If,  on 
analyzing  the  facts  disclosed,  the  whole 
or  any  part  of  them  can  he  resolved 
into  a  cause  of  action,  the  demurrer 
should  be  overruled.  People  v.  Mayor, 
&c.,  of  N.  Y.,  28  Barb.,  340 ;  S.  C,  8 
Abbotts  Pr.,  7 ;  Buzzard  v.  Knapp,  13 
Sow.  Pi:,  504. 

In  general,'  a  motion,  not  a  demurrer, 
is  the  proper  remedy  for  defects  in  the 
mere  form  of  statement.  See  Prindle 
V.  Caruthers,  15  Jf.  T.,  435. 

A  demurrer  is  not  the  mode  of  rais- 
ing the  objection  that  the  cause  of 
action  had  not  accrued  when  the  action 
nras  commenced.   .It  should  be  taken 


by  answer.  Smith  v.  Holmes,  19  jV. 
T.,  371 ;  Maynard  v.  Talcott,  11  Barb., 
569. 

The  mistake  of  the  pleader  in  setting 
forth  the  facts  constituting  a  single 
cause  of  action  in  two  separate  state- 
ments, some  facts  in  one  and  some  in 
another,  as  constituting  separate  causes 
of  action,  does  not  render  the  pleading 
demurrable.  Hillman  «.  Hillman,  14 
Smo.  Pr.,  456. 

But  where  several  plaintiffl  unite  in 
bringing  a  joint  action,  and  the  facts 
stated  do  not  show  a  joint  cause  of 
action  in  them,  a  demurrer  will  lie, 
upon  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  con- 
stitute ix,  cause  of  action.  Mann  c 
Marsh,  35  £arb.,  68 ;  but  see  50  Jd.,  66. 


ANSWERS. 


What  Defences  may  be  Interposed. 


CHAPTEE  XI. 

AJUSWERS. 

[The  office  of  the  answer  is  to  present  those  defences  which  do  not  appear 
on  the  face  of  the  com[>laint.  It  offers  or  it  invites  an  issue  of  fact.  It 
should  either  meet  the  statement  of  the  cause  of  action  to  whicli  it  responds, 
by  tendering  an  issue ;  or  it  should  assert,  by  way  of  avoiding  its  effect,  ad- 
ditional facts;  or  set  up  a  counter-claim,  the  deniid  of  which  it  challenges. 

The  answer  must  respond  to  the  complaint.  It  is  not  proper  to  frame  it 
as  responsive  to  the  bill  of  particulars,  (a) 

Defects  which  are  ground  of  demurrer  cannot  be  objected  to  by  answer, 
if  they  appear  on  the  face  of  the  complaint.  Thus,  if  the  defendant  omits 
to  demur,  where  there  is  a  defect  of  parties  apparent  on  the  face  of  the  com- 
plaint, he  waives  the  defect,  even  though  he  insists  in  his  answer  that  the 
complaint  should  be  dismissed  for  that  defect.  (A) 

The  defendant  cannot,  at  the  same  time,  demur  and  answer  to  the  same 
cause  of  action,  (c) 

If,  however,  the  complaint  contains  separate  counte,  the  defendant  may 
demur  to  one  and  answer  to  the  other,  (i) 

'Ihe  English  practice  (e)  allows  the  following  pleas,  or-any  of  them,  to  be 
joined  without  asking  leave :  A  denial  of  any  contract  or  debt  alleged  in  the 
declaration;  Tender  as  to  part;  Limitations ;  _Set-off;  Bankruptcy;  In-sol- 
veut's  discharge ;  Plene  administravit;  Plene  administravit  prfeter;  Infan- 
cy; Coverture;  Payment;  Accord  and  satisfaction;  Eelease;  Not  guilty; 
A  denial  that  the  property  injured  is  plaintiff's ;  Leave  and  license ;  and  Son 
assault  demesne. 

The  Code  of  Procedure  contains  no  restriction  in  this  respect. ;  but  only 
provides  that  a  defendant  may  set  forth  as  many  defences  and  counter-claims 
as  he  may  have,  whether  of  a  legal  or  equitable  nature.  (/)  It  is  now  settled 
that  jjleading  a  defence  in  abatement  does  not  waive  a  defence  upon  the 
merits  contained  in  the  same  answer,  (j)  And  there  is  good  authority  for 
saying  that  any  defences  may  be  united  which  are  not  so  clearly  inconsistent 
that  the  allegations  of  one  must  necessarily  be  false  if  the  allegations  of  the 
other  are  true.  (A)     The  mere  fact  that  the  materiality  of  one  of  therii  can 

(«)  Scovell  V.  Howell,  2  Code  Ji.,  33  ;  are  very  conflicting  ;  but  we  deem  this 

Kreiss  v.  Seligman,  8  Barb.,  439.  the  better  rule,  iind  sustained  by  the 

(6)  Zabriskie  v.  Smith,  13  JV.  T.  (3  present  practice.     It  conforms  to   the 

Kern.),  323.  practice  in  chancery,  which  allowed  a 

(c)  Supra,  p.  1.  defendant  to  set  up  by  answer  as  many 

(d)  Ingraham  ®. Baldwin,  13  5a; &.,  9.  defences  as  he  pleased,  and  though, 
\e)  Common,  Law  Procedure  Act  of  when  he  swore  to  his  answer,  ho  could 

1853,  §  84.  not  set  up  two  defences  which  could 

(/)  Gode  of  Pro.,  %  150.  not  both  be  true  in  fact,  he  might  deny 

(g)  Gardner  v.  Clark,  31  N.  T.,  399 ;  the  allegations  of  the  bill,  and  set  up 

overruling  a  previous  decision  in  S.  C,  any  other  matters  not  wholly  incon- 

6  How.  Pr.,  449.  sistent  with  such  denial.     Hopper  B. 

(A)  The  reported  cases  on  this  point  Hopper,  11  Paige,  46. 
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Mode  of  Stating  Defenceft. 


only  appear  by  assuming  that  the  other  is  false,  is  not  enough  to  deprive  the 
defendant  of  the  opportunity  to  set  up  both,  (j)  Even  an  absolute  inconsist- 
ency will  not  be  a  ground  for  compelling  the  defendant  to  elect  between  Ihe 
two  defences  if  the  answer  is  unverified,  and  one  of  the  defences  is  only  a 
denial ;  or  if  the  answer  is  verified,  and  one  of  the  defences  is  only  a  denial 
of  knowledge  or  information  sufficient  to  form  a  belief  {j) 

Equit:ible  defences  may,  under  the  Code,  be  set  up  in  an  answer  to  a  com- 
plaint in  an  action  of  a  legal  nature  {h) 

Each  defence  or  counter-claim  should  be  a  complete  single  defence  of  it- 
self. A  defence  which  is  only  to  be  made  complete  and  sufficient  by  resort- 
ing to  portions  of  other  defences  contained  in  the  same  answer,  but  to  which 
it  does  not  refer  for  the  purpose,  is  insufficient,  and  bad  on.  demurrer.  (/) 

But  this  rule  does  not  require  a  repetition  at  length  of  facts  which  are 
common  to  both  defences.  Such  a  repetition  should  be  avoided  by  stating 
Buch  facts  at  length  in  one  defence,  and  referring  in  the  other  defence  to 
that  statement  by  appropriate  words. 

Several  defences  will  be  so  construed,  if  possible,  as  to  harmonize  with 
each  other ;  especially  when  the  answer  is  verified,  (w) 
_  Hut  an  admission  implied  in  one  defence,  by  a  neglect  to  deny  an  allega- 
tion of  the  complaint,  only  admits  such  allegation  for  the  purposes  of  that 
defence,  and  is  not  available  to  the  plaintiff  under  another  defence.  Each 
must  stand  by  itself,  and  the  plaintiff  mnst  recorer  upon  the  whole  record. 
One  material  issae  found  for  the  defendant,  is  as  complete  a  defence  for  him 
as  if  all  the  issues  were  found  in  his  favor,  {n) 


(i)  Thus,  in  an  action  on  a  note,  de- 
fendant may  deny  that  he  made  the 
note,  and  may  also  aver  that  at  the 
time  of  the  alleged  making  of  the 
note  he  was  an  infant ;  although  it  is 
true  that  if  he  never  made  the  note,  it 
is  quite  immaterial  whether  he  was  an 
infant  or  not.  Mott  v.  Burnett,  3  B. 
D.  Smith,  50.' 

So,  in  an  action  to  recover  the  pos- 
session of  personal  property,  the  de- 
fendant may  set  up  a  general  denial, 
and  also  a  justification.  Hackley  v. 
Ogmun,  10  How.  Pr.,  44. 

So,  also,  in  an  action  to  recover  se- 
curities pledged  with  defendants,  the 
defendants,  in  their  answer,  may  deny 
knowledge,  &c.,  sufficient  to  form  a 
belief  whether  the  securities  belonged 
to  plaintiff;  and  also  aver  that  the  se- 
curities were  delivered  to  them  by 
plaintiff  as  colkteral  to  debts  yet  un- 
paid. Townsend  v.  Piatt,  8  Abbotts' 
JPr..  325. 

(j)  Ilollenbeck  v.  Clow,  9  Sow.  Pr., 
289;  Lansingh  v.  Parker,  Id.,  288; 
Stiles  11.  Comstock,  Id.,  48. 


(k)  Dobson  «.  Pearco,  13  i^.  Y.  (3 
Kern.),  156 ;  S.  C,  1  Abbotts  Pr.,  97  ; 
affirming  S.  C,  1  Buer,  142,  and  10  M 
T.  Leg.  Obs.,  170;  Crary  ■e.  Goodman, 
13  N.  Y.  (3  Kern),  3GG ;  reversing  S. 
C,  9  Bmb.,  057;  Burget  B.  Bissell,  5 
How.  Pr.,  193  ;  and  see  Miller  r.  Piatt, 
5  Buer,  372,  284. 

(0  Xenia  Branch  Bank  %.  Lee,  3 
Boaw.,  694;  S.  C,  7  Abbotts'  Pr.,  373; 
Spencer  v.  Babcock,  22  Barb.,  320.- 

But  an  answer  which  commingles 
several  defences  in  one  statement  is 
not  bad  on  demurrer.  Eice  «.  O'Con- 
nor, 10  Abbotts'  Pr.,  3G3. 

(m)  Thus,  where  the  answer  of  the 
maker  to  a  complaint  on  a  proitiiEsory 
note  set  up  as  a  first  defence  that  no 
consideration  was  ever  given  for  it,  and 
as  a  second  defence  set  forth  the  circum- 
stances under  which  it  was  executed 
and  came  into  the  plaintiff's  hands,  it 
was  held  that  the  first  branch  of  the 
answer  mnst  be  interpreted  by  the 
second,  and  that  so  interpreted  it  waa 
no  defence.  Eylv^  ».  Harnngton,  ^  Mr. 
botts'  Pr.,  421 


ANSWERS.  Jl 


Qeneral  Form  of  Aaawer. 


Hypothetical  defences, — that  is,  defences  predicated  on  a  condition, — are 
generally  objectionable,  but  in  many  cases  allowable,  especially  where  tho 
defence  is  predicated  npon  the  matter  alleged  in  the  complaint  which  is  not 

Eresumptively  within  the  defendant's  knowledge,  and  he  couples  with  his 
ygotjhetical  defence  a  denial  of  information  or  belief  as  to  the  truth  of  tho 
matter  alleged.  Thus  the  defendant,  where  he  denies  knowledge  or  infor- 
mation sufficient  to  form  a  beli«f  that  a  contract  was  made,  may  also  allege 
that  if  it  was  made  it  was  afterwards  satisfied  by  payment]  (o) 


Section  I. 

FORMAL  PARTS  OF  ANSWERS. 

716.  General  form .' It 

717.  The  same,  where  there  are  several  defences 13 

718.  Commencement  of  answer  by  defendant  appearing  in  person 13 

719.  Commencement  of  answer  by  a  defendant  sued  by  a  wrong  name 13 

720.  The  same,  by  an  infant    13 

731.  The  same,  by  a  lunatic,  &o 14 

723.  The  same,  by  husband  and  wife,  jointly 14 

717.  General  Form. 
{Name  of  coiirt.'} 


\ Names  of  all  the  plaintiffs], 

plaintiifs, 

against 

John  Doc  [answering  defendant, 
and  where  there  are  others  who  do 
not  answer,  add,  impleaded  witli 
Eicliai'd  Roe,  and  others],  defend- 
ant [or,  defendants]. 


Tlie  defendant,  John  Doe  [b_y  M.  N.,  his  attorney],  (^)  an- 
isweringthe  conij.hiint'liei-ein,  denies  [or,  if  the  defence  is  new 
matter,  fa  leges,  or,  if  the  new  matter  he  available  as  a  counter- 
claim, alleges  for  a  counter-claim  thereto]  that,  &c. 


(n)  Swift  V.  Kingsley,  24  Ba/rb.,  541.  {p)  Naming  the  attorney  is  propel 

(o)  Do  van  v.  Dinsmoro,  38  Barb.,  86;  whure  he  has  not  served  notice  of  ap. 

S.  C,  20  II,>iD.  Fr„  503;  Brown  ■».  pearance. 

nycknian,  12  Id.,  313. 
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Formal  Parts  of  Answers. 


If  affirmative  relief  is  sougJit,  but  not  otheimse,  add,  after 
statement  of  facts : 

Wherefore,  defendant  demands  \_stating  whai].  (q) 

[Signature.^ 

[  Verification,  if  the  complaint  is  verified.    See  Vol.  I.,  ante, 
pp.  121-126.]  if) 

718.  The  Same,  where  there  are  Several  Defences. 

[Title,  c&c.,  as  above.] 

The  defendant  [by  M.  E".,  his  attorney],  answering  tlie  com- 
plaint herein : 

First.  For  a  first  defence  (s)  to  the  first  alleged  cause  of 
action,  (t)  denies  [<&c.,  generally  or  specifically]. 


(q)  The  Code,  as  prepared  by  the 
Commissioners,  did  not  contemplate 
the  system  of  counter-claim.  Honce 
its  provisions  do  not  require  the  an- 
swer to  contain  a  statement  of  the 
judgment  demanded  by  the  defendant. 
But  since  the  provisions  for  counter- 
claims have  been  ingrafted  upon  it,  it 
seems  essential  to  a  consistent  system, 
as  well  as  intrinsically  proper,  that  the 
defendant  should  be  required  to  state 
what  aflBrmative  relief  he  considers 
himself  entitled  to  receive. 

It  was  held  in  Woodruff  v.  Cook  (25 
Barh.,  .505),  that  in  general  it  is  not 
necessary  for  the  defendant,  in  an  ac- 
tion for  the  possession  of  personal  prop- 
erty, to  claim  in  his  answer  his  special 
damages  for  the  taking  and  detention 
of  Ms  property  from  him  by  the  plain- 
tiff. The  facts  which  entitle  him  to 
special  damages  do  not  always  exist  at 
the  time  of  answering. 

In  Woodworth  x.  Bellows  (4  Movi. 
Pr.,  24',  it  was  held  that  where  the 
answer  of  one  of  several  defendants 
stated  facts  which  did  not  constit  ute  a 
defence,  and  was  immaterial  as  between 
him  and  the  plaintiff,  but  was  intend- 
ed as  ground  of  relief  against  a  co- 
defendant,  but  such  co-defendant  did 


not  answer,  the  answer  must  be  .struck 
out  on  plaintiff's  motion ;  for  a  defend- 
ant cannot  have  relief  against  a  co- 
defendant  who  does  not  answer,  for  the 
latter  by  not  answering  does  not  admit 
the  contents  of  the  answer  of  the  for- 
mer. 

A  determination  of  the  ultimate 
rights  between  the  plaintiffs  or  between 
the  defendants,  as  among  themselves, 
— under  section  274  of  the  Code, — 
should  not  be  made  on  mere  motion 
■without  an  actual  litigation  of  the 
questions  before  the  court.  Norbury 
D.  Seeley,  4  How.  Pr.,  73. 

(r)  As  to  the  form  in  case  of  excuse 
from  verifj'ing,  see  Moloney  v.  Dows,  3 
Mm.,  247. 

(s)  Where  a  number  of  defences  are 
pleaded  in  one  answer,  they  must  be 
separately  stated  {Code  of  Pro.,  §  150), 
and  must  be  "plainly  numbered." 
Bitle  19. 

But  this  does  not  relate  to  mere  de- 
nials. Denials  of  several  allegations 
are  but  one  defence.  Otis  v.  Koss,  8 
How.  Pr.,  193;  S.  C,  11  N.  T.  Leg. 
Ola.,  343. 

It  has  been  held,  too,  that  several  de- 
mands against  the  plaintiff,  which  are 
available  to  the  defendant  as  a  setoff, 
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Commencement  by  Various  Persons. 


Second.  For  a  further  defence  (w)  to  said  first  cause  of  action, 
said  defendant  alleges  [liere  set  forth  the  facts  constituting  it]. 

Third.  For  a  furtlier  defence  to  said  first  cause  of  action,  said 
defendant  alleges  [here  set  forth  the  facts  constituting  it,  except 
that  if  any  of  them  have  ieen  alleged  above,  an  express  reference 
to  those  allegations  will  suffice  instead  of  a  repetition  of  them\. 

Fourth.  For  a  counter-claim  to  the  second  alleged  cause  of 
action,  said  defendant  alleges,  &c. 

Wherefore,  said  defendant  demands,  &c. 


T19.  Commencement  of  Answer  ly  Defendant  Appearing  in 

Person. 

The  defendant  Y.  Z.,  in  person,  answering  the  plaintiff's  com- 
plaint herein,  alleges  {or,  denies] : 

720.  Commencement  of  Answer  hy  a  Defendant  sued  hy  a 
Wrong  Navie. 

This  defendant,  Y.  Z.,  in  tlie  summons  and  complaint  in  this 
action  called  G.  E.,  answering  the  plaintiffs  complaint  herein, 
alleges  \or,  denies] : 

721.  The  Same,  hy  an  Infant. 

This  defendant,  an  infant  under  the  ago  of  twenty-one  years, 
by  C.  D.,  his  guardian,  answering  the  plaintiff's  complaint 
herein,  alleges  \or,  denies] : 

may  be  pleaded  in  one  defence,  eacli  But  if  the  substance  of  the  defence 
being  separately  described.  Kanney  «.  clearly  shows  to  which  cause  of  action 
Smith,  0  IIow.  Pr.,  420.  It  -vvould  be  it  is  addressed,  it  is  sufficient  on  de- 
otherwise  of  counter-claims.  murrer.    Willis  v.   Taggard,   6  How. 

(t)  If  the  complaint  contains  more  Pr.,  433. 

than  one  cause  of  action,  the  answer  («)  It  is  proper  that  each  defence 

should  indicate  to  which  cause  of  action  should  indicate  distinctly,  by  fit  and 

each  defence  is  interposed.    Where  the  appropriate  words,  where  it  commences 

complaint  contained  two  counts,  each  and  where  it  concludes.    Lippencott  ii, 

upon  a  promissory  note,  an  answer  re-  Goodwin,  8  Hoio.  Pr.,  243 ;  Benedict  o. 

ferring  simply  to  "the  note  mentioned  Seymour,  6  Id.,  298. 

In  the  complaint,"  was  held  bad  for  But   no  formal  commencement   or 

uncertainty.    Kneedler  «.  Sternbergh,  conclusion   is  prescribed.     Bridge   v. 

10  How.  Pr.,  C7.  Payson,  5  SanAf  210. 
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722.  The  Same,  hy  a  Lunatic,  <&c. 
Tlie  defendant,  Y.  Z.,  a  lunatic  [or,  a  person  of  unsound 
mind,  or,  an  idiot,  or,  an  habitual  drunkard],  by  M.  B.,  his  com- 
mittee and  guardian,  answering  the  plaintiff's  complaint  herein, 
alleges  \or,  denies] : 

723.  TJw  Same,  ly  Husland  and  Wife,  jointly. 

T.  Z.,  one  of  the  above-named  defendants,  and  X.  Z.,  his 
wife,  answering  the  plaintiff's  complaint  in  this  action,  jointlj 
allege  \pr,  deny] : 


Section  II. 

DENIALS. 

[The  Code  Teqmres  a  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  (a) 

A  general  denial  is  one  which  asserts  in  one  breath  that  several  or  all  ot 
the  allegations  of  the  complaint  are  untrue.  A  specific  denial  singles  out  a 
specific  allegation,  and  denies  it  separately.  (A) 

Under  the  general  denial  authorized  by  the  Code,  evidence  of  a  distinct 
affirmative  defence  is  not  admissible.  The  defendant  is  limited  to  contra^ 
dieting  the  plaintiff's  proof,  and  disproving  the  case  made  by  him.  (c)  Thus 
in  an  action  brought  to  recover  for  services  rendered,  the  defendant,  under 
such  an  answer,  may  prove  any  circumstances  tending  to  show  that  he  was 
never  indebted  at  all,  or  that  he  owed  less  than  was  claimed, — e.  g.,  he 
may  prove  that  he  never  incurred  the  debt;  or,  that  the  services,  either  in 
whole  or  in  part,  were  rendered  as  a  gratuity ;  or,  that  the  plaintiff  had  him- 
self fixed  a  less  price  for  them  than  he  claimed  to  recover;  or,  that  they 
were  rendered  upon  the  credit  of  some  other  person  than  the  defendant;  (li) 

{a)  Code  of  Pro.,  g  149,  subd.  1.  understanding  of  the  section  has  been 

Where  "an  answer  contained  both  Bometimes  contended  for. 

general  and  specific  denials,  the  latter  (c)   Beaty  v.   Swaithout,  33  Barb., 

denials  were   struck  out  on  motion.  293. 

Dennison  v.  Dennison,  9  How.  Pr.,  346 ;  As  to  the  analogy  between  a  genexsl 

Ijppencott  v.  Goodwin,  8  Id.,  243.  denial  under  the.  Code  and  the  general 

(6)  This  is  the  construction  placed  issue  at  common  law,  see  McEyring  Ji. 

upon  the  language  of  section  149,  by  Bull,  10  N.  T.,  297. 

the  cases  and  by  the  general  practice  {d)  Schermerhoru  e.  Van  Alien,  18 

of  the  profession  ;  alliiough  a  different  Ba/rb.,  29. 


ANSWERS. 


15 


-Denials. 


or,  that  the  work  was  unskilfully  done,  or  that  he  had  discharged  the  plain- 
tiff, or  given  him  notice  to  stop,  (e) 

'But  a  denial  will  not  admit  evidence  of  an  aiBrmative  defence,  such  as 
payment,  (/)  or  an  award  of  arbitrators  npon  the  matters  in  controversy,  ((/) 
in  an  action  on  contra;ct ;  or  such  as  the  bad  character  of  the  plaintiff,  in  an 
action  for  slander  (7i)  or  breach  of  prOinise.  (i) 

Specific  denials  should  not  be  interposed  to  those  allegations  of  the  com- 
plaint which  are  not  material.  (^)  They  should  be  so  framed  as  not  to  turn 
upon  immaterial  circumstances,  fh)  Thus,  it  is  not  enough  to  say  that  de- 
fendant did  not  agree  in  manner  and  form  as  alleged ;  for  the  manner  and 
form  are  not  essential,  (l)  The  denial  must  be  so  framed  as  to  meet  merely 
the  material  fact,  and  avbid  controverting  the  eircumstantial'details. 

A  denial  which  in  reality  'only  controverts  a  conclusion  of  law,  is  bad,  (^ 
unless  the  only  allegations  of  the  complaint  are  coHolusions  of  law ;  in  which 


(e)  Raymond  v.  Eichardson,  1^  S.  D. 
Smith,  171. 

(/)  Walters  «.  Washington  Ins.  Co., 
1  Olarke  (Iowa),  404 ;  Field  v.  iVfoyor, 
&c.,  of  N.  Y.,  6iy.  T.  (2  Seld),  179.; 
Edson  V.  DiUaye/S  How.  Pr.,  273. 

(fir)  Brazil!  o.  Isham,  12  JST.  T.  (3 
Kern.),  9 ;  affirming  S.  C,  1  A  D. 
Bmitli,  437 ;  Gihon  b.  Levy,  2  Duer, 
176 ;  N.  Y.  Central  Ins.  Co.  «.  National 
Protection  Ins.  Co.,  20  Barb.,  468; 
Zabriskie  v.  Smith,  13  Jf.  Y.  (3  Kern), 
S22. 

■Qi)  Anonymous,  6  now.  Pr.,  160. 

(i)  Button  «.  McCauley,  38  Barb., 
413. 

( j)  Fry  ».  Bennett,  1  Code  B.,  N.  8., 
238  ;  St.  Mark's  Fire  Ins.  Co.  «.  Harris, 
13  Sow.  Pr.,  95. 

-In  chancery  as  well  as  under  the 
Code,  the  defendant  was  not  bound  to 
answer  an  allegation  in  the  bill  which 
was  not  material.  Utica  Ins.  Go.  v. 
Lynch,  3  Pa^e,  210 ;  WiswaU  v.  Wan- 
deU,  3  Barb.  Gh.,  813. 

And  a  mere  formal  allegatidn,'which, 
though  required  by  rule  of  court,  is  one 
not  necessary  for  the  conqjlainant  to 
prove,  need  not  be  answered.  Batter- 
Bou  V.  Feignson,  1  Bwrb.,  490.  Com- 
pare Morrell  i>.  Morrell,  3  Jd!.,  236. 

{k)  Such  denials,  however,  may  in 
Bome  cases  be  treated  as  sufficient  at 
the  trial  if  not  previously' ol^ected  to. 
Wall  D.  Buffalo  Water  Works  Oo^,  18 
N.  T..  119. 


If)  In  Mier  «.  Cartledge,  4  How.  Pr., 
115,  it  was  held  that  a  denial  that  the 
defendant  in  the  complaint  mentioned 
■did,  as.tJierein  alleged,  accept  the  draft 
-in  said  complaint  ^mentioned,  is  bad, 
and  may  be  struck  out  on -motion.  The 
English  practice;  however,  seems  to 
sanction  such  a  denial.  G kitty's  Forms 
QfPr.,  107, 108. 

(to)  Seeley  «.  Engell,  111  Barb.,  530  ; 
Fleury  v.  Eoget,  9  How.  Pr.,  315 ;  Flam- 
mer  b.  Kline,  Id.,  316  ;  Hoxie  «.  Cush- 
man,  7  N.  T.  Leg.  Obs.  149 ;  Fosdick 
«.  Groff,  22  How.  Pr.,  158.  Thus  a 
denial  that  the  plaintiff  has  any  interest 
whatever  in  the  premises  mentioned  in 
the  complaint,  is  insufficient.  Betitley 
V.  Jones,  iSow.Pr.,  3Q2. 

So  of  an  averment  that  "  the  plain- 
tiff is  not  the  real  party  in  interest, 
nor  is'he  an  executor,"  &c.  Eusaell  o. 
Clapp,  3  Gode'R.,U;  S.  G.,iHow.Pr., 
347. 

So  of  aa  averment  that  the  note  in 
suit  "  was  obtained  from  the  said  de- 
feiidant'by  fra^ud,  and  is  without  con- 
sideration and  void."  M'Murray  «. 
Gifford,  SBw.Pr.,  14. 

So  of  an  answer  which,  without 
denying  any  fcKt  stated  in  the  com- 
plaint, merely  says  that  "the  defend 
ant  denies  that  the  plaintiff  is  enti- 
tled to  the  money  demanded."  Drake 
D.  Cockroft,  1  Abbotts'  Pr.  203 ;  arid 
compare  Higgins  b.  Freeman,  ^  Duer 
650 
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case  the  plaintiff  should  not  complain  if  the  defendant  takes  issue  upon  such 
an  allegation,  (ft) 

Although  the  allegation  to  he  controverted  is  in  tlie  conjunctive,  the  de- 
nial ought  properly  to  be  in  the  disjunctive,  (o) 

For  instance,  in  controverting  an  allegation  that  "  defendant  cut  and  car- 
ried away  timber,"  a  denial  that  "  he,  the  defendant,  did  cut  and  carry  away 
timber,"  is  bad.  (p) 

But  the  objection  that  a  denial  is  a  negative  pregnant  is  a  formal  one,  and 
unless  objection  is  made  before  the  trial,  it  will  be  waived,  and  eack  allega- 
tion will  be  regarded  as  controverted,  (g) 

Where  the  defendant  would  give  a  different  version  of  the  matter  in  con- 
troversy from  that  contained  in  the  complaint,  it  is  better  to  add  to  his 
statement  of  the  facts  in  the  answer,  an  explicit  denial  of  the  allegations  of 
Uw  complaint  which  are  inconsistent  with  such  allegations  of  his  answer,  (r) 

A  denial  must  be  direct.  Averring  that  the  defendants  "say  that  they 
deny,"  &c.,  is  not  enough,  (s) 

723.  General  denial p.  17 

724.  Another  form 17 

725.  Genera]  denial  of  one  of  several  causes  of  action 17 

726.  General  denial  as  to  a  part  of  the  pleading 17 

727.  The  same ;  another  form 18 

728.  General  denial  of  knowledge  or  information  sufficient  to  form  a  belief  .  18 

729.  Another  form 19 

730.  General  denial  of  knowledge  or  information,  &c.,  by  several  defendants 

answering  together 19 

781.  Denial  of  knowledge,  &c.,  explaining  ignorance 19 

732.  Specific  denial 21 

733.  Another  form 21 

734  Specific  denial  of  knowledge  or  information  sufficient  to  form  a  belief. .  21 


(n)   Morrow  v.  Cougan,  3  Abbotts'  tion  of  a  covenant  not  to  underlet  with- 

Pr.,  338  ;  Anonymous,  2  Code  R.,  07.  out  consent  of  the  lessor,  where  the 

(o)  Davis  V.  Mapes,  2  Paige,  105  ;  answer  denied  that  the  defendant  had 

King  ».  Kay,  11 /(Z.,  235.  "in  violation  of   tne    covenant,-  and 

(p) 'Beach  c.  Barons,  13  Bar&.,  305.  without  consent  of  the  lessor,  under- 
For  other  illustrations  of  this  familiar  let," — that  although  the  answer  con- 
principle,  see  Hoijkins  v.  Everett,  3  tained  a  negative  pregnant,  yet  it  put 
Code  R.,  150 ;  Otis  v.  Eoss,  8  How.  Pr.,  in  issue  the  subletting.  See,  also,  Liv- 
193 ;  Sahnger  ii.  Lusk,  7  Id.,  430 ;  ingston  v.  Hammer,  7  Bom.,  670,  where 
Shearman  v.  N.  Y.  Central  Mills,  1  Ab-  it  was  held  that  an  answer  is  not  frivo- 
iotts'  Pr.,  187 ;  Davison  ®.  Powell,  16  lous  merely  because  it  denies  the  sev- 
How.  Pr.,  467 ;  Baker  v.  Bailey,  10  eral  allegations  of  the  complaint  con- 
Barh.,  54.  junctively,  and  not  disjunctively. 

{q)  Elton  v.  Markham,  20  Barb.,  343.        (r)  This  was  held  essential  in  Wood 

Thus,  in  Lawrence  v.  Williams  (cited  D.  Whiting,  21  Barb.,  190.    Compare 

in  Wall  V.  Buflfalo  Water  Works  Co.,  Dykers   u.  Woodward,    7  Sow.  Pr., 

18  N.  r.,  119,  122),  it  was  held  by  the  313. 

Court  of  Appeals,  in  an  action  to  re-        (s)  Arthur  v.  Brooks,  14  Barb.,  533 ; 

cover  possession  of  demised  premises  Blake  «.  Eldred,  18  Sow.  Pr.,  240. 
on  the  ground  of  a  forfeiture  by  viola- 


ANSWERS.  17 


General  Denials. 


723.  General  Denial,  {t) 

The  defendant  answering  the  complaint  herein,  denies  each 
and  every  allegation  thereof. 

724.  Another  Form,  (m) 

The  defendant  answers  [or,  the  defendants  answer,  or  if  only 
part  of  the  defendants  join,  the  defendants,  W.  X.  and  Y.  Z., 
answer]  to  the  complaint : 

That  no  .allegation  thereof  is  true. 

725.  General  Denial  of  One  of  Several  Causes  of  Action. 

The  defendant  answering  the  first  cause  of  action  contained 
in  the  complaint  herein,  denies  each  and  every  allegation  of  the 
complaint  respecting  the  same. 

726.  General  Denial  as  to  a  Part  of  the  Pleading,  (t)) 

Denies  all  those  allegations  which  are  contained  within  folios 
to  ,  inclusive  \or,  contained  in  the  paragraphs 

numbered  and  J. 

(f)  This  form  is  sustained  by  Kellogg  more  certain  and  specific.    Lewis  «. 

9.  Church,  4  B<m.  Pr.,  339.    It  was  Coulter,  10  Ohio  St.,  451. 

not  sufficient  under  the  Code  of  1851, —  (u)  This  form  is  recommended  in 

•which  only  authorized  a  specific  denial,  the  report  of  the  commissionersof  the 

Rosenthal  v.  Brush,  1  Code  B.,  N.  8.,  Code,  p.  138,  on  the  ground  that  the 

228 ;   Seward  v.  Miller,  6  Sow.  Pr.,  usual  denial  is  open  to  the  objection 

312.  that  the  defendant  may  "  deny"  what 

The  denial  should  not  be  of  "  all  the  he  nevertheless  believes  to  be  true, 

allegations,"  but  of  "  each  and  aU"  or  and  swear  that  the  answer  is  true, — 

"  each  and  every."    And  a  denial  of  all  i.  «.,  that  it  is  true  that  he  denies  the 

"  the    material   allegations,"    though  dMurges  of  the  complaint, 

good  oa  demurrer,  is  not  sufficiently  (■»)  This  form  is  sustained  by  Qassett 

certain  and  specific;  and,  on  motion  ».  Crocker,  9  Abbotts  Pr.,  39,  where  it 

for  that  purpose,  the  defendant  ntigjit  was  held  sufficiently  definite  and  cei. 

be  required  to  make  such  an  auswei  talA. 

Vol.  n.— 3 
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727. 


The  Same  ;  Another  Form,  {w) 


Denies  each  and  every  allegation  in  said  complaint  contained 
not  hereinbefore  [or,  hereinafter]  specifically  admitted  [<w, 
specifically  controverted]. 

728.  General  Denial  of  Knowledge  or  Information  Sufficient 
to  Form  a  Belief,  (a?) 

Says  that  he  has  no  knowledge  or  information  (y)  sufficient 
to  form  a  belief  as  to  the  ti-uth  of  any  of  the  allegations  of  the 
complaint  [respecting  the  same],  (s) 


(w)  Sustained  by  Parshalla.  Tillou,  13 
Mow.  Pr.,  1;  Ilunt  v.  Bennett,  4  E.  D. 
Smith,  647;  Davison  v.  Schermerhorn, 
a  Barb.,  480.     But  see  41  N.  Y.,  397. 

(X)  This  form  is  sustained  by  Living- 
ston B.  Hammer,  1  Bosw.,  670;  Richter 
«.  McMurray,  15  Abbotts'  Pr.,  346  ;  Gen- 
esee Mutual  Ins.  Co.  ■».  Moynihen,  5 
Mow.  Pr.,  321 ;  Snyder  b.  White,  6  Id., 
321 ;  Temple  «.  Murray,  Id.',  329. 

It  is  not  necessary  to  add  that  the 
■defendant  therefore  denies.  Flood  i>. 
Reynolds,  13  Sow.  Pr.,  112 ;  Sackett  s. 
Havens,  7  Abbotts'  Pr.,  371,  note  ;  Mor- 
ris V.  Parker,  3  Johns.  Ch.,  297.  Un- 
less, perhaps,  that  where  the  facts  are 
charged  as  the  acts  of  defendant,  he  is 
bound  to  admit  or  deny.  Sloan  u.  Lit- 
tle, 3  Paige,  103. 

It  was  held  in  Sackett  t).  Havens,  7 
Abbotts'  Pr.,  371,  note,  that  where  the 
defendant  has  information  on  which  he 
has  formed  a  belief,  he  cannot  use  this 
form  of  answer ;  but  in  such  a  case,  he 
may  admit  or  deny  upon  information 
and  belief,  and  this  waa  the  practice  in 
chancery.  Dunham  v.  Gates,  Hofm., 
185.  But  in  Therasson  t.  McSpedon  (2 
TMt.,  1),  a  denial  upon  information  and 
belief  was  held  not  sufficient. 

ill)  A  denial  of  knowledge  merely  is 
not  sufficient.  If  not  positive,  the  de- 
nial must  be  of  knowledge  or  informa- 
tion sufficient.     Edwards  i>.  Lent,  8 


Eow.  Pr.,  28 ;  Ketcham  v.  Zerega,  1 
H.  D.  Smith,  553. 

It  is  not  safe  to  depart  from  this 
form.  Saying  that  defendant  "does 
not  know,  of  his  information  or  other- 
wise," or  that  defendant "  is  not  inform- 
ed, and  cannot  state"  whether,  &c.,  or 
"  that  the  defendant  has  no  knowledge 
as  to,"  &c.,  or  that  the  "  defendant  ia 
ignorant  of  whether,"  &c.,  or  that  de- 
fendant "  has  not  sufficient  knowledge 
or  information  wTiereon  to  found  a  be- 
lief,"— are  not  sufficient  denials.  Sayre 
B.  Gushing,  7  Abbotts'  Pr.,  371 ;  Elton 
v.  Markham,  20  Ba/rb.,  343  ;  Nichols  v. 
Jones,  6  Sow.  Pr.,  355;  Wood  v. 
Staniels,  3  Code  P.,  152  ;  Mott  v.  Bur- 
nett, 1  Code  M.,  N.  8.,  225 ;  approved 
as  to  this  point,  on  appeal,  2  E.  J) 
Smith,  50. 

So,  in  chancery,  an  answer  that  the 
defendant  does  not  know  or  believe, 
was  insufficient.  He  must  answer  aa 
to  his  information.  Robinson  v.  Wood- 
gate,  3  Edw.,  422.  But  if  he  admitted 
his  belief,  he  need  not  deny  informa- 
tion.   Davis  v.  Mapes,  2  Paige,  105. 

(z)  An  answer  that  the  defendant 
has  no  knowledge  or  information  of 
certain  facts  except  from  certain  docu- 
ments, is  insufficient,  if  they  are  not 
set  forth  and  not  answered  according 
to  belief.  Cuyler  v.  Bogert,  3  Paige, 
186. 
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729.  Another  Form,  (d) 

Says  that  he  has  no  knowledge  or  information  other  thin  is 
afforded  by  said  \jpleading\  that  \recii;ing  aUegatiori],  and  can- 
not therefore  admit,  but  on  the  contra,ry  lie  denies,  &c. 

730.  General  Denial  of  Knowledge  or  InformMipn,  &o.,  hy 
/Several  Defendants  Answering  Together. 

Severally  say,  each  for  himself,  (5)  that  he  has  no  knowledge. 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  any 
of  the  allegations  of  the  complaint  [respecting  the  same]. 

731.  Denial  of  Knowledge,  &c.,  Ea^laining  Ignorance,  (c) 
Says  that  he  has  never  been  within  the  State  of  \th4 


The  defendant  cannot  excuse  him- 
self from  answering  by  alleging  that 
he  has  no  knowledge  except  what  is 
derived  from  the  allegations  of  the  hiU. 
He  may  have  information.  Trades- 
mens'  Bank  «.  Hyatt,  3  Mdw.,  195.  See 
next  form. 

(a)  This  mode  of  denial  is  sanctioned 
by  the  Code  of  Ohio ;  and  this  form  is 
sustained  by  State  of  Ohio  ex  rel. 
Treadwell  «.  Commissioners  of  Han- 
cock, 11  Ohio  St.,  183. 

But  where  the  answer  was :  The  de- 
fendants say  that  they  cannot  state 
whether  the  copy  annexed  to  the  pe- 
tition is  a  true  copy,  and  call  for  proof, 
— it  was  held  that  this  ^as  not  suffi- 
cient. The  Code  requires  a  denial ; 
and  a  call  for  proof  cannot  be  regarded, 
in  form  or  substance,  as  the  denial  con- 
templated by  the  Code.  In  cases  in 
which  a  copy  is  annexed  to  the  petition 
as  part  thereof,  the  correctness  of  the 
copy  cannot  be  regarded  as  the  material 
allegation  in  the  petition ;  but  tlie  pe- 
tition is  to  be  regarded  as  alleging  the 
substantial  effect  of  the  instrument 
which  is  shown  by  tlie  copy.  An  an- 
swer must  meet  the  allegations  as  if 


such  was  th«  form  of  the  petition. 
Bentley  v.  Dorcas,  11  Ohio  St.,  398. 

(6)  AVhere  the  answer  is  verified,  one. 
defendant  cannot  deny  knowledge,  &c.; 
on  the  part  of  the  other.  The  denial, 
therefore,  should  be  made  severally,  as 
above.  See  Kinkaid  v.  Kipp,  1  Duer, 
692. 

(c)  This  form  is  sustained  by  Dovan 
11.  Dinsmore  (S3  Barb.,  86;  S.  C,  30 
How.  Pr.,  503),  where  it  was  held  that 
such  allegations  of  circumstances  prop- 
er to  rebut  a  presumption  appearing 
by  the  compla,int  that  the  facts  were 
within  the  knowledge  of  the  defendant, 
are  relevant  in  connection  with  a  denial 
of  knowledge,  &c. 

An  exception  to  the  privilege  of  the 
defendant,  to  deny  "  knowledge  or  in- 
formation sufficient  to  form  a  belief/' 
is  established,  in  respect  to  such  allega- 
tions of  a  complaint  as  may  be  con- 
clusively presumed  to  rest  within  hia 
personal  knowledge. 

Thus,  a  defendant  cannot  deny 
knowledge  or  information  sufficient  to 
form  a  belief  that  he  ever  did  an  act 
alleged  in  the  complaint  to  have  been 
done  by  Joim.    If  for  any  reason  he 
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place  where  the  transactions  were  alleged  hy  the  complaint  to 
have  taken  place^,  and  lias  never  personally  ti-ansacted  any  busi- 
ness therein,  and  has  no  personal  knowledge  of  what  therein 


cannot  answer  positively,  that,  reason 
slioald  be  stated.  He  ought  either  to 
admit  or  deny  the  act,  or  show  how  it 
happened  that  he  had  no  knowledge  or 
information  on  the  subject.  Edwards 
W.  Lent,  8  How.  Pr.,  28 ;  Richardson  «. 
Wilton,  4  Sandf.,  708 ;  Fales  v.  Hicks, 
13  How.  Pr.,  153;  Lewis  n.  Acker,  11 
Id.,  163;  Lawrence  «.  Derby,  15  Ah- 
lotts'  Pr.,  346,  note. 

So  if  the  defendant  admits  that  he 
executed  an  instrument  upon  which  he 
is  sued,  he  cannot  deny  information 
sufficient  to  form  a  belief  as  to  facts  re- 
cited in  the  instrument.  If  he  admits 
having  executed  an  instrument  similar 
to  that  upon  which  he -is  sued,  he  can- 
not deny,  merely  upon  a  want  of  infor- 
mation sufficient  to  form  a  belief,  that 
the  instrument  is  correctly  set  forth  in 
the  complaint;  but  he  is  entitled  to 
an  inspection  of  the  original,  to  enable 
him  to  answer.  Wesson  e.  Judd,  1 
AUbotta'  Pr.,  254. 

A  party  is  not,  however,  presumed  to 
recollect  the  date  or  contents  of  written 
instruments  not  in  his  possession  or 
control.  Kellogg  v.  Baker,  15  Abbotts 
Pr.,  286. 

Upon  the  same  principle,  a  partner 
cannot  be  permitted  to  deny  having 
any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  a  transaction  al- 
leged to  have  been  had  with  his  firm. 
If  there  is  any  thing  to  prevent  his  in- 
forming himself  as  to  the  fact,  he 
should  state  what  it  was,  by  way  of  ex- 
cusing himself  from  this  mode  of  an- 
swering. Chapman  «.  Palmer,  13  How. 
Pr.,  37 ;  Mott  v.  Burnett,  1  Code  R., 
N.  8.,  235 ;  approved,  as  to  this  point, 
on  appeal,  3  E.  D.  Smith,  50.  To  the 
contrajy,  however,  was  Caswe]l  s. 
BoshneU,  14  Jla/rh.,  393. 

Acta  done  by  the  agent  of  iihe  defend- 


ant are  also  within  this  rule;  and  it 
applies  to  the  case  of  a  corporation  de- 
fendant, for  a  corporation  can  as  well 
know  the  acts  of  their  agent  as  any 
thing  else.  Shearman  v.  N.  Y.  Central 
MiUs,  1  Abbotts'  Pr.,  187 ;  affirming  S. 

C,  sub  nam.  Thorn  «.  N.  T.  Central 
MiUs,  10  How.  Pr.,  19. 

This  principle  has  been  somewhat 
further  extended  in  one  or  two  cases, 
wliich  hold  that  as  to  matters  respect- 
ing which  the  defendant  necessarily 
has  means  of  information  within  his 
immediate  reach,  he  will  not  be  per 
mitted  to  deny  knowledge  or  informa- 
tion sufigcient  to  form  a  belief,  but  is 
under  obligation  to  inform  himself. 

Thus,  where  defendant  entered  into 
an  undertaking  in  a  suit  between  A. 
and  B.,  that  he  would  pay  any  judg 
ment  that  might  be  recovered  against 
B.,  and  after  judgment  and  execution 
he  was  sued  upon  the  undertaking,  and 
employed  the  same  attorney  that  B. 
had  employed, — Held,  that  he  could 
not  be  permitted  to  deny  knowledge  or 
information  sufficient  to  form  a  belief 
as  to  whether  plaintiff  had  recovered 
judgment  against  B.,  for  he  had  but  ta 
ask  his  attorney.  Hance  v.  Humming 
2  E.  D.  Smith,  48;  S.  C,  1  Code  B, 
N.  S.,  204 ;  S.  P.,  Mott  o.  Burnett,  2  E. 

D.  Smith,  50 ;  and  S.  C.  below,  1  Code 
B.,  N.  8.,  225  ;  but  compare  Ketcham 
■0.  Zerega,  1  E.  D.  Smith,  553. 

But  where  defendant  gave  an  under- 
taking that  a  judgment-debtor  should 
appear  in  supplementary  proceedings, 
— Held,  that  in  an  action  upon  the  un- 
dertaking he  might  deny  knowledge  or 
information,  &c.,  as  to  whether  any 
judgment  had  been  recovered  against 
the  debtor.  Wesson  v.  Judd,  1  -46- 
botts'  Pr.,  254. 

TJjere  is  some  conflict  among  the 
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occurred ;  and  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  any  of  the  allegations  of  the 
complaint  respecting  the  same  [or,  as  to  whether,  reciting 
specific  all€gation\. 

732.  Specific  Denial. 

The  defendant,  answering  the  complaint  herein,  denies  that 
he  ever  indorsed  the  said  note. 

733.  Another  Form. 

The  defendant,  answering  the  complaint  herein,  says  that  he 
never  indorsed  the  said  note. 

734.  Specifi/i  Denial  of  Knowledge,  or  Information  Sufficient 
to  Form  a  Belief. 

Says  that  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  that,  &c. 

cases  as  to  the  proper  remedy  to  be  the  question  whether  the  remedy  for 

Eonglit  by  plaintiff  for  such  evasive  frivolousness  in  a  defendant's  pleading 

pleading.     A  demurrer,  it  is  held,  will  is  not  confined  to  the  motion  for  judg- 

not  lie.    Ketcham  «.  Zerega,  1  E.  D.  ment,  tinder  section  247  of  the  Code. 

Smith,  553.    In  oije  of  the  cases,  an  Wesson  v.  Judd,  1  Abbotts'  Pr.,  254 

answer  of  this  description  has  been  re-  Morrow  d.  Congan,  3  Id.,  328.     The 

garded  as  sham, — t.  e.,  felse, — and  lia-  majority  of  the  cases  hold,  however, 

ble  to  be  stricken  out  on  motion  under  that  the  plaintiflF's  remedy  in  these 

section   153  of  the    Code.    Hance   ®.  cases  is  by  motion  for  judgment  on  the 

Bumming,  2  E.  D.  Smith,  48;  S.  C,  1  ground  that  the  answer  is  frivolous. 

CodeIi.,If.S.,20i;  LeachB.  Boyntou,3  Geijesee  Mutual  Ins.  Co.  v.  Moynihen, 

Aibotts  Pr.,\.    So, also, an  alternative  5  Mow.  Pr.,  321;  Nichols  v.  Jones,  6 

motion  to  strike  out  the  answer  as  Id.,  355 ;  approved  in  Winne  o.  Sickles, 

sham,  irrelevant,  or  frivolous,  has  been  9  Id.,  217  :  Thorn  ».  N.  Y.   Central 

entertained.     Richardson  «.  Wilton,  4  Mills,  10  Id.,  19 ;  Shearman  r.  N.  Y. 

Sandf..  708 ;  and  see  Fleury  n.  Roger,  Centra!  Mills,  1  Abbotta'  Pr.,  187 ;  Lef- 

9  II/u>.  Pi:,  215 ;  Flammer  i).  Kline,  ferts  ■c.  Snediker,  Id.,  41  ;  Chajman  v. 

/d.,  216.    A  motion  to  strike  out  the  Palmer,  12  How.  Pr.,  37:   Flood  v. 

answer  as  frivolous  has  also  been  en-  Reynolds,  13  Id.,  112 ;  and  see  Temple 

tertaiued,  without  any  examination  of  v.  Murray,  C  Id.  329 
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Defences  in  Abatement.  * 


Section  III. 

DEFENCES  IN  ABATEMENT. 

[Matter  in  abatement  of  the  suit  may,  under  tlie  Code,  be  pleaded  together 
■with  other  defences  and  denials.  The  old  rule,  that  an  objection  in  tlie  na- 
ture of  a  plea  in  abatement  cannot  be  taken  in  a  general  answer,  is  abolished 
by  the  Code,  (a) 

But  it  is  held  that  the  rule  that  a  dilatory  plea,  to  be  good,  must  be  com- 
mon to  all  the  defendants  and  pleaded  by  all,  is  applicable  to  answers  under 
the  Code.]  (h) 

735.  No  jurisdiction  of  the  subject |r 23 

736.  No  j  urisdiction  of  the  person 33 

737.  The  same,  by  a  consul '. 23 

738.  The  same,  by  domestic  corporation  sued  in  a  local  court 23 

739.  The  same,  by  foreign  corporation 24 

740.  That  a  court  of  the  United  States  possesses  exclusive  jurisdiction 24 

741.  Coverture  of  plaintiff 24 

743.  Infancy  of  plaintiff 34 

743.  Alien  enemy 25 

744.  Domestic  enemy 25 

745.  No  such  corporation 25 

746.  Defendant  an  Indian 26 

747.  Another  action  pending 26 

748.  Another  form,  in  the  case  of  a  counter-claim 27 

749.  Pendency  of  partnership  cause,  in  answer  to  partition  suit 27 

750.  Misnomer '. 38 

751.  Death  of  a  defendant  before  suit r 28 

753.  Nonjoinder  of  one  who  was  a  party  to  the  contract 28 

753.  The  same,  in  case  of  indorsement,  &c 29 

754.  Nonjoinder  of  other  owners  in  actions  relative  to  land 29 

755.  Non-joinder  of  a  co-administrator 29 

756.  Non-joinder  of  a  co-executor 29 

757.  Non-joinder  of  tenant  in  common,  as  to  part  of  the  goods 29 

758.  Joint  interest  in  plaintiff  and  a  third  person 30 

759   Nonjoinder  of  necessary  defendant 30 

700.  Partnership  of  defendants  with  a  third  person 30 

761.  Assignment  of  cause  of  action,  by  plaintii^  to  third  person 31 

735.  iVo  Jurisdiction  of  the  Sulject. 

Tliat  tlie  sui)posed  cause  of  action  accriied  to  the  said  plain- 
tiflF,  if  at  all,  out  of  the  jurisdiction  of  this  court, — that  is  to  say, 

(a)  Gardner  v.  Clark,  21  N.  T.,  399.     to  that  rule,  see  Shannon  v.  Comstock, 
(6)  Hurley  v.  Second  Building  Asso-    21  Wend.,  457 ;  De  Forest  n.  Jewett,  1 
elation  15  AhlotW  Pr.,  206,  note.    As    Eall,  137. 


ANSWERS.  28 


Want  of  Jurisdiction. 


at  ,  in  the  county  of  ,(o)  and  not  at  ,  in  the 

county  of  ,  or  elsewhere  within  the  jurisdiction  of  this 

court. 

736.  ]Vo  Jurisdiction  of  the  Person,  {d) 

That  at  the  coffimencement  of  this  action  this  defendant  was 
not  a  resident  [or,  all  of  the  defendaiils  herein  were  not 
residents]  of  this  county  ;  but  that  he  was  [or,  the  defendant  Y. 
Z.  was]  a  resident  of  ,  in  the  county  of 

737.  The  Same,  hy  a  Consul,  (e) 

That  he  was  at  the  commencement  of  tliis  action,  and  is  now, 
consul  of  the  King  of  Italy  for  the  city  of  ,  duly  accredit- 

ed to  the  President  of  the  United  States,  and  by  him  received 
and  acknowledged  as  such. 

738.  The  Same,  iy  Domestic  Corporation  sued  in  a  Local 
Court.  (/) 

I.  That  these  defendants  are  a  corporation  created  under  the 
laws  of  this  State,  and  pursuant  to  an  act  of  the  Legislature,  en- 
titled [title  of  the  act],  passed  [date  of  the  enactmeni]. 

II.  That  said  corporation  do  not  transact  their  general  busi- 
ness, nor  keep  any  office  for  the  transaction  of  business,  within 
this  city ;  nor  are  they  established  by  law  tlierein,  but  have 
their  general  business  and  office  at  ,  and  there  only. 

(c)  A  plea  to  the  jurisdiction  sTiould  able  only  where  the  person  is  not  sub- 

Bhow  that  some    other  court  in  the  ject  to  the  jurisdiction  of  the  court,  and 

same  State  has  jurisdiction  (Lawrence*,  not  where  the  objection  is  merely  that 

Smith.  5  Mass.,  363  ;  Otis  v.  Wakeman,-  original    process    has    not  been  duly 

1  IIUl,  604;  The  King  «.  Johnson,  6  served.    Nones  v.   Hope  Mutual  Life 

Sast,  583,  GOO) ;  though  this  rule  seems  Ins.  Co.,  5  Sow.  Pr.,  96 ;  Bridge  v. 

not  to  have  applied   in   a   court   of  Payson,  1  Buer,  614. 

inferior  jurisdiction.     In  other  cases,  at  («)  This  form  is  from  the  Beport  of 

least,  if  no  court  in  the  State  had  juris-  the    Commissioners    of   tlie    Code,   p. 

diction,  such  an  answer  was  bad  ;  the  133. 

remedy  was  to  stay  proceedings.    Un-  (/)  This  and  the  following  form  are 

der  the  Code,  hovfever,  it  may  perhaps  adapted  to  the  proviaons  of  the  Code 

be  otherwise.    §§  144,  147.  of  this  State ;  and  in  using  them  else- 

{d)  This  form  is  adapted  to  the  case  where,  care  should  be  taken  to  modify 

of  want  of  jurisdiction  in  a  local  court,  them,  if  necessary,   according  to  th6 

Code,  §  33.    This  defence  is  sustain-  jurisdiction  of  the  court  in  question. 


24  ABBOTTS'  FORMS. 


Defences  in  Abatement.    • 


739.  The  Same,  hy  Fotreign  Corporation. 

I.  That  the  defendamts  [foreign  corporation]  are  a  coi-poration 
created  by  or  under  the  laws  of  the  State  of  [or  other 
foreign  government  or  country],  and  not  by  the  laws  of  this 
State. 

II.  That  the  plaintiff  is  not  a  resident  of  this  State,  but  re- 
sides at  ,  in  the  State  of 

III.  That  the  said  [here  state  facts  showing  that  the  cause  of 
action  arose  without  the  State,  and  is  not  wpon  a  contract  made, 
executed,  or  delivered  within  the  State]. 

740.  That  a  Court  of  th£  United  States  possesses  Exclusive 
Jurisdiction,  {g) 

L  That  said  county  is  within  the  district,  in  which 

there  is  and  was  a  circuit  court  of  the  United  States,  called  a 
district  court,  holden  for  said  district. 

n.  That  all  suits  or  penalties  and  forfeitures  incurred  under 
the  laws  of  the  United  States,  to  which  the  United  States  are 
parties,  arising  within  said  district,  ought  to  be  brought  in  said 
court,  and  not  elsewhere. 

in.  That  said  ,  at  the  commencement  of  this  suit,  was 

and  still  is  resident  within  said  district,  and  at 

741.  Coverture  of  Plaintiff. 

That  at  the  commencement  of  this  action  the  plaintiff  was, 
and  still  is,  the  wife  of  one  M.  N.,  who  is  still  living  at 
[and  that  this  action  does  not  concern  her  separate  property],  (A) 

742.  Infa/ncy  of  Plaintiff. 

That  the  plaintiff  is  an  infant  under  the  age  of  twenty-one 
years,  and  has  no  guardian  appointed  herein. 

{g)  This  form  is  sustained  by  United  the  defendant,  if  lie  intends  to  avail 

States  11.  Lathrop,  17  Johns.,  4.  himself  of  the  coverture  as  a  defence  to 

(7t)  See  Aitken  n.  dark,  IC  Abiotts:  the  action,  should  set  it  up  in  his  an- 

Pr.,  328,  note.  svver.    By  a  mere  general  denial  ha 

Where  the  disability  of  the  plaintifF,  waives  it.    Dillaye  v.  Furks,  SI  Barb., 

who  is  a  married  woman,  does  not  ap-  133. 
oear  upon  the  face  of  the  complaint, 


ANSWERS.  25 


Incapacity  of  Plaintiffe. 


743.  Alien  Enemy,  {i) 

I.  That  the  plaintiif  was  not  at  the  commencement  of  this  ac- 
tion, and  is  not  now,  a  citizen  of  the  United  States,  by  natural- 
ization or  otherwise;  but  was  and  is  an  alien,  born  in  , 
out  of  the  allegiance  of  the  United  States,  and  within  the  alle- 
giance of  the  kingdom  of 

II.  That  at  the  commencement  of  this  action  the  government 
of  said  were,  and  still  are  (j)  at  war  with,  and  enemies  of, 
the  United  States. 

III.  That  the  plaintiff  then  was,  and  still  is,  an  alien  enemy 
abiding  without  the  United  States,  {k)  and  at  ,  within 
said  ,  and  adhering  to  the  said  enemies  of  the  United 
States. 

744.  Domestic  Enem,y.  (Z) 

I.  That  at  the  commencement  of  this  action  the  plaintiff  was, 
and  ever  since  has  been,  a  citizen  and  resident  of  the  State  of 

;  which  State  then  was,  and  still  is,  engaged  in  open 
hostility  to,  and  war  upon  the  United  States. 

II.  That  said  plaintiff  is  abiding  in  said  State,  and  adhering 
to  the  enemy  [or,  is  engaged  in  said  war  upon  the  United 
States]. 

745.  No  such  Corporation,  {tn) 

That  at  the  commencement  of  this  action  there  was  not,  nor 
is  there  now,  any  such  corporation  as  The  Company, 

named  as  plaintiffs  therein. 

(!)  This  form  is  sustained  by  Bell  v.  that  plaintiif  was  engaged  in  the  war. 

Chapman,  10  Johns.,  183.  A  contrary  view,  however,  was  taken 

(j)   The    disability  only  continues  in  United  States  v.  Vietor,  Id  Abboltn' 

during  the  war.    Hamersley  v.  Lam-  Pr.,  153. 

bert,  2  Johns.  G/i.,  508.  (m)  Before  the  Revised  Statutes  this 

(k)   Residence  within    the    United  plea  was  bad,  in  an  action  brought  in 

States  presumptively  defeats  the  plea,  a  corpor.ite  name  ;  for  it  amounted  only 

Clarke  v.  Morey,  10  Johns.,  69.  to  the  general  issue.'    Hartford  Bank 

(I)  This   defence  was  sustained  in  '•».  Murrell,  1  Wend.,  87 ;  Welland  Canal 

Bonneau  v.  Dinsmore,  33  Hou).  Pr.,  397,  Co.  v.  Hathaway,  8  Id.,  480 ;  Wood  v. 

and  "in  Sanderson  ■».  Morgan,  25  Id.,  Jefferson  County  Bank,  9  Cow.,  194. 

144 ;  in  the  latter  case  it  being  alleged  And  it  was   equally  bad  nppliod  to 
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ABBOTTS'  FORMS. 


Defences  in  Abatement. 


746,  Defendant  an  Indian,  (w) 

That  the  defendant,  at  the  time  of  making  tlie  said  wi'ifing 
obligatory,  was,  ever  since  has  been,  and  still  is,  an  Indian,  re- 


siding on  lands  reserved  to  tlie 


Indians,  within  the 


purview  of  the  act  entitled  \title\,  passed  \daU  of  enactment\. 

747.  Another  Action  Pending. 

That  at  the  commencement  of  this  action  (o)  there  was,  and 
now  is,  (j?)  another  action  (?)  pending  in  the  Court,  in 

and  for  tiie  county  of  ,  in  this  State,  (r)  between  ihe  same 


foreign  corporations.  Farmers  and 
Mechanics'  Bank  «.  Rayner,  2  Hall, 
193. 

But  under  2  Eev.  Stat.,  458,  §  3,  to 
require  a  domestic  corporation  plaintiff 
to  prove  its  corporate  organization,  the 
defendant  must  specially  plead  the  non- 
existence of  such  corporation ;  and  this 
plea  was  a  good  plea  in  bar.  Meth- 
odist Episcopal  Ch.  c.  Tryon,  1  Ben., 
451.  This  provision  is  not  abolished 
by  the  Code.  Bank  of  Genesee  v. 
Patchin  Bank,  13  M.  T.  (3  Kern.),  309 ; 
Park  Bank  v.  Tilton,  15  Abbotts'  Pr., 
384. 

Alleging  that  defendant  is  informed 
and  believes  that  the  plaintiffs  are  not 
a  corporation,  is  not  enough.  It  should 
be  pleaded' expressly.  East  Eiver  Bank 
«.  Rogers,  7  Bosw.,  493. 

(n)  This  form  is  sustained  by  Dana 
V.  Dana,  li, Tohna.,  181. 

(o)  It  is  no  defence  that  another  ac- 
tion was  afterwards  commenced.  Bur- 
rows 1).  Miller,  5  How.  Pr.,  51 ;  and  see 
Benner  v.  Marshall,  1  Wheat.,  215 ; 
Haight  V.  Holley,  3  Wend.,  258. 

(p)  Discontinuance  of  the  other  ac- 
tion, even  after  the  answer,  avoids  this 
defence.  Seals  v.  Cameron,  3  How. 
Pr.,  414 ;  AveriU  v.  Patterson,  10  Id., 
85. 

(?)  This  is  the  better  form  of  stating 
the  previous  action.  It  is  not  •enough 
to  allege  service  of  procefes  for  the  same 


cause  without  showing  a  declaration  or 
complaint  for  the  same  cause.  Gard 
ner  d.  Clark,  21  Jf.  T.,  399. 

That  proceedings  other  than  an  ac- 
tion— g.g^hy  petition — may  be  pleaded 
as  a  defence,  in  the  same  way,  see 
Qroshon  v.  Lyon,  1 6  Barb.,  461 ;  and 
see  Ogden  v.  Bodle,  2  Boer,  (ill. 

So,  to  a  suit  on  a  judgment,  the  pen- 
dency of  a  writ  of  error  might  bo 
pleaded  in  abatament,  but  not  in  bar. 
The  plea  must  state  that  tlie  writ  was 
brought  prior  to  the  present  suit,  and 
the  requisite  steps  taken  to  render  it  a 
supersedeas  to  the  execution.  Jenkins 
V.  Pepoon,  2  JuIms.  Cas.,  312. 

For  form  of  a  plea  of  a  foreign  at- 
-tachment,  see  Wheeler  d.  Raj-mond,  8 
Cow.,  311  :  KuEscl!  n.  Ruckman,  SE.B. 
Smith,  419;  Embree  n.  Hanno,  5  Johns., 
101  ;  Donovan  c.  Hunt,  7  Abbotts'  Pr., 
29  ;  Ilecker  1).  Mitchell,  'i  .  d     53. 

(r)  The  answer  should  show  where 
the  action  is  pending.  But  ]>en(lency 
of  another  action  in  a  court  of  another 
State,  or  in  a  court  of  tlie  United 
States,  is  no  defence.  Cook  'v.  Litch- 
field, 5  Sandf.,  330;  Burrows  r.  ^;iller, 
5  How.  Pr.,  31  ;  Strong  r.  Stevins,  4 
Buer,  6G8 ;  and  see  Repabltcof  Jlexico 
■».  Arrangois,  1  Abbutts'  Pr..  437  ;  Peo- 
ple v.  The  Sheriff,  1  Park.  Cr..  G39 , 
Hecker  v.  Mitchell,  5  Abbotts'  Pr.,  ATi'i ; 
Bowne  u.  Joy,  9  Johns.,  2:ii ;  Walsh  n, 
Durkin,  12  Id.,  99. 


ANSWERS.  27 


Another  Action  Pending. 


.parties  (s)  as  this  action,  *  and  for  the  same  cause  (<)  as  that  set 
forth  in  the  complaint  herein.- 

748.  Another  Form,  in  the  Case  of  a  Counter-claim.  (?/.) 

\^As  in  the  preceding  form  to  the  *,  continuing ;]  in  which  the 
plaintiff  in  this  action,  being  the  defendant,  has  set  up  the  same 
cause  of  action,  alleged  in  the  complaint  as  a  counter-claim, 
against  this  defendant,  who  is  the  plaintiff  in  the  said  action. 

749.  Pendency  of  Partnership  Cause,  in  Answer  to  Partition 

Suit,  {v) 

I.  That  the  premises  of  which  the  plaintiff  seeks  partition 
belong  to  the  parties  to  the  action  as  tenants  in  common. 

II.  That  the  parties  were  partners  in  trade,  and  canied  on 
business  on  said  premises,  and  that  the  said  premises  were 
owned  by  them  as  such  copartners. 

III.  That  in  the  month  of  •  j  18  ,  the  partnersliip  was 
dissolved  by  the  retirement  of  one  of  the  defendants  therefrom ; 
and  in  ,  18  ,  and  before  this  action,  the  defendant  D. 
commenced  an  action  in  the  Court  of  ,  against  the 
plaintiff  in- this  action  and  the  defendant  K.,  demanding  judg- 
ment that  t!ie  defendants  therein  be  decreed  to  render  an 
account  of  the  stock,  fixtures,  machinery,  and  effects,  and  that 
the  plaintiff's  interest  be  adjusted  and  stated,  and  that  he  have 
judgment  fur  tliu  amount  of  his  interest  therein,  or  that  a 
receiver  be  appointed  to  take  and  sell  the  property,  and  dis- 
tribute it  among  tiie  partnei's  according  to  their  respective  in- 
terests;  whicii  action  is  still  j)ending  and  undetermined. 


(«)  It  is  enough  to  state  merely  that  in  abatement  or  bar  of  the  second  ao- 

the  action  was  between  the  same  par-  tion.    Bendernagle  v.  Cocks,  It)  Wend., 

tigs.     Describing  the  parties  is  mine-  207. 

pessary.    Ward  v.  Dewey,  12  How.  Pr.,  cw)  As  to  the  sufBciency  of  this  de- 

193.  fence,  which  may  be  questioned,  see 

if)  To  sustain  the  defence,  it  must  Naylor  v.  Schenck,  3  E.  D.  Smith,  135 ; 

appear  that  the  two  actions  are  for  the  Fuller   v.   Read,   15    Huw.   Pr.,   236  ; 

game  identical  cause ;  but  where  the  Compton  v.  Greene,  9  Id.,  238 ;  Liguot 

plaintiff  seeks  to  split  an  entire  do-  v.  liedding,  4  E.  D.  Smith,  285. 

mand,  and  brings  a  suit  for  a  part,  and  (v)  This  form  is  supported  by  Dan- 

then  iinother  suit  for  the  residue,  the  vers  ».  Dorrity,  14  Abiotts'  Pi:,  306. 
peU'.Umcy  of  the  former  may  be  pleaded 
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ABBOTTS'  FORMS. 


Defences  in  Abatement. 


750.  Misnbmer.  {w) 

That  the  true  name  of  the  plaintiff  \or,  this  defendant]  is,  and 
always  has  teen,  ,  and  not  ,  in  which  name  he  sues 

[or,  is  sued]. 

Y51.  Death  of  a  Defendant  hefore  Suit. 

That  T.  Z.,  one  of  the  defendants  in  this  action,  died  at 
,  hefore  this  action,  and  on  or  about  the  day 

of 


752.  N'on-jovnder  of  One  who  was  a  Party  to  the  Contract. 

I.  That  the  supposed  contract  [or  other  cause  of  action]  men- 
tioned in  the  complaint,  if  any  such  was  made,  was  made  with 
said  ,  by.  the  plaintiff  [or,  by  the  defendant]  and  *  one 

M.  N.,  jointly  [and  'if  as  partners,  may  add,  as  partners,  under 
the  firm-name,  of  Y.  Z.  &  Co.] 


II.  That  the  said  M.  If.  is  still  living,  at 


.{X) 


(w)  Misnomer  of  plaintiff  or  defend- 
ant must  be  pleaded  in  abatement. 
Mann  ».  Carley,  4  Cow.,  148 ;  Rule  of 
1825,  Id.,  157 ;  Collman  v.  Collins,  2 
Ball,  569  ;  Miller  «.  Stettiner,  7  Bosw., 
692.  And  this  is  so  even  in  case  of  a 
corporation.  Bank  of  Utica  v.  Smalley, 
2  Cow.,  770;  Methodist  Episcopal 
Church  D.  Trj-on,  1  Den.,  451.  In  suits 
or  proceedings  by  or  against  any  cor- 
poration, a  mistake  in  the  name  is 
waived  if  not  pleaded  in  abatement. 
2  Eev.  Stat.,  459,  §  14. 

(x)  The  fact  that  other  persons,  joint- 
ly responsible,  have  not  been  made 
defendants,  must  be  pleaded  in  abate- 
ment, or  it  cannot  be  taken  advantage 
of  on  the  trial.  The  rule  applies  to  all 
joint  contracts,  as  well  as  to  those 
arising  particularly  from  mercantile 
partnerships.  Ziele  «.  Campbell,  2 
JoJtns.  Cos..  383 ;  Williams  v.  Allen,  7 
Cow.,  318;  Robertson  «.  Smith,  18 
Johns.,  459;    Le  Page  ».  McCrea,  7 


,Wend.,  164.  The  plea  must  give  the 
names  truly,  so  that  the  plaintiff  may 
proceed  correctly  the  second  time.  If 
it  appear  on  the  trial  that  another  not 
named  by  the  plea  was  also  a  joint  con- 
tractor, the  proof  fails.  Mechanics'  & 
Fanners'  Bank  v.  Dakin,  24  Wind., 
411;  Hawks  ».  Munger,  2  Sill,  200. 
'This  rule  is  not  changed  by  the  Code. 
Fowler  v.  Kennedy,  2  Alihotts'  Pr.,  347 ; 
Dennis  «.  Kennedy,  19  Barb.,  517. 
After  showing  the  facts  which  make  it 
appear  that  other  parties  are  necessary, 
and  naming  the  parties,  it  is  unneces- 
sary to  add  a  formal  allegation  that 
they  are  necessary  parties.  Cook  v. 
Mancius,  3  Johns.  Oh.,  427.  The  an- 
swer should  allege  that  they  are  still 
living  (see  Burgess  e.  Abbott,  6  Hill, 
135  ;  affirming  S.  C,  1  Id.,  476) ;  or,  if 
a  corporation,  that  it  is  still  in  exist- 
ence. State  of  Indiana  v.  Woram,  6 
Id.,  33.  But  the  omission  to  allege  this 
is  cured  by  proof  on  the  trial  that  they 


ANSWERS.  29 


Defect  of  Parties. 


Y53.  Tlie  Same,  in  Case  of  Indorsement,  &c. 

I.  That  the  supposed  note  ia  the  complaint  alleged  to  have 
been  indorsed  [or,  transferred]  to  the  plaintiff,  was  not  indorsed 
\or,  transferred]  to  him  individually,  but  to  the  plaintiff  and 
one  [continue  as  above,  from  the  *]. 

754.  Non-joinder  of  Other  Owners  in  Actions  Relative  to  La/nd. 

That  M.  N.  and  O.  P.,  residing  at  ,  are  tenants  iu 

common  with  the  plaintiff  in  said  lands,  and  necessary  parties 
to  this  action. 

Too.  Nonjoinder  of  a  Co-administrator,  {y) 

That  after  the  death  of  said  M.  N.,  and  on  or  about  the 
day  of  >  18     ,  l(3tters  of  administration  were  duly  issued 

to  one  O.  P.,  together  with  the  plaintiff,  by  the  surrogate  of  the 
county  of  ;  and  said  O.  P.,  thereupon  duly  qualified  as 

administrator,  and  still  is  such,  and  living  at 

756.  Non-joinder  of  a  Co-executor,  (y) 

I.  That  the  said  M.  IST.,  the  testator  mentioned  in  the  com- 
plaint, by  his  will  dnly  appointed  the  plaintiff  and  one  O.  P., 
jointly,  executors  of  his  said  will. 

II.  That  on  or  about  the  day  of  5  18  ,  letters- 
testamentary  thereupon  were  duly  issued  to  said  0.  P.  [together 
with  the  plaintiff]  by  the  surrogate  of  the  county  of  ; 
and  he  -thereupon  duly  qualified  as  executor,  and  still  is  such, 
and  living  at            .                  1 

757.  Non-joinder  of  Tenant  in  Common,  as  to  Part  of  the 

Goods. 

That  as  to  the  taking  [or,  converting]  of  said  [here  mention 
the  part  as  designated  in  the  complaint ;  or,  if  not  there  desig- 

were  still  living.  Objection  to  such  that  the  question  can  be  raised  by  de- 
proof  should  be  disregarded,  or  the  an-  murrer,  can  only  be  raised  by  answer ; 
swer  amended  to  conform  to  the  proof,  and  if  not  so  raised,  it  will  ba  deemed 
Wooster  v.  Chamberlin,  28  Barb.,  603.  waived.    Scrantom  v.  Farmers'  &  M& 

(y)  This  objection,  if  it  does  not  ap-  chanics'  Bank,  33  Barb.,  527. 
pear  on  the  face  of  the  complaint,  so 
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nated,  say,  a  part  of  the  goods  mentioned  in  the  complaint,  to 
wit,  a  wagon  and  harness],  the  same  were  at  the  time  of  said 
supposed  trespass  the  property  of  the  plaintiff  and  one  M.  N., 
as  tenants  in  common,  and  not  of  tlie  plaintiff  alone, 
n.  That  the  said  M.  N.  is  still  living  at 

758.  Joint  Interest  in  Plaintiff  and  a  Third  Person.  (2) 

I.  That  the  plaintiff  had  not,  at  the  time  of  the  alleged 
grievances  in  the  complaint  mentioned  [nor  at  any  time  since], 
any  title  to  or  interest  in  the  {property  the  subject  of  the  action] 
therein  mentioned,  except  jointly  and  undividedly  with  M.  N. 
and  O.  P. 

II.  That  said  M.  N.  and  O.  P.  are  still  living  at 

759.  Non-joinder  of  Necessary  Defendant,  {a) 

That  the  said  work  and  labor  were  done,  and  money  was 
paid  by  the  plaintiff,  at  the  request  of  the  defendant,  jointly 
with  one  M.  N.,  who  is  still  living  at 

760.  Partnership  of  Defendants  with  a  Third  Person. 

I.  That  at  the  time  of  the  making  of  the  contract  mentioned 
in  the  complaint,  these  defendants  were  in  partnership  with  one 
M.  ]Sr.,  under  the  firm  of  Z.,  N.  &  Co. 

II.  That  said  note  was  made  by  these  defendants  jointly  with 
said  M.  N.,  and  not  otherwise  [which  the  plaintiffs  then  well 
knew].  (5) 

UI.  That  said  M.  IST.  is  still'living  at 

{z)  In  actions  for  torts,  the  plaintiff  1  Mod.,  102 ;  Addison  «.  Overend,  6  T 

may  sue    separately  for   his    aliquot  R.,  766  ;  Sedgworth  v.  Overend,  7  Id., 

share  or  proportion  of  interest  in  u,  279 ;    Wheelwright    «.    Depeyster,    1 

chattel,  or  of  injury  to  real  property,  Johns.,  471 ;   Brotherson  1:.  Hodges,  6 

and  the  defendant  cannot  avaU  himself  Id.,  108  ;   Bradish  t.  Schenck,  8  Id., 

of  the  omission  of  the  plaintiff  to  unite  151;  Rich  «.  Penfield,  1  Wend.,  380,; 

the  other  tenants  in  common  witli  him  Gilbert  v.  Dickerson,  7  Id.,  449 ;  Za- 

in  the  suit,  otherwise  than  by  pleading  briskie  11.  Smith,  13  N.  T.  (3  Eem.), 

it  in  abatement ;  except  that  where  the  322. 

ownership  was  a  tenancy  in  common,  (a)  This  form  is  from  Sweet ».  Tut- 

it  may  be  proved  by  way  of  reducing  tie,  10  How.  Pr.,  40 ;  Mayhew  v.  Rob- 

the  damages.    Dcckwray  «.  Dickenson,  inson.  Id.,  162. 

Skinn.,  040 ;  Blackborough  d.  Greaves,  (6)  A  plea  of  non-joinder  of  a  dor 
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761.  AssignrnDiit  of  Cause  of  Action,  hj  Plaintiff,  to  Third 

Person,  (g) 

That  after  the  sale  and  delivery  [or  accTuing  of  other  cause- 
of  actio7i]  in  the  cqmplaint  alleged,  and  befoi;e  this  action,  the 
plaintiff  duly  assigned  his  cause  of  action  against  this  defendant 
arising  therefrom  [pr,  said  judgment,  c&c,  or  other  thing  in 
action']  to  one  M.  N.,  {d)  who  then  became,  and  still  is,  the  law- 
ful owner  and  holder  thereof.  («) 
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mant  partner  of  defendant,  is  not  sus-  An  answer  averring  that  the  plaintiff 
tained  without  proof  that  the  plaintiffs  is  not  the  real  party  in  interest,  with- 
knew  that  he  was  a  partner  at  the  out  adding  a  statement  of  the  facte 
time  6f  the  contract  (N.  Y.  Dry  Dock  which  are  relied  on  as  the  ground  of 
Co.  ■».  Treadwell,  19  if  end.,  535;  Peck  this  conclusion,  is  insuflBeient.  EusseH 
e.  Cowing,  1  Dsn.,  232) ;  but  it  seems  v.  Clapp,  7  Barb.,  483 ;  Fosdick  v.  Groff, 
unnecessary  to  allege  the^  knowledge,  33  How.  Pr.,  158.  But  it  is  not.  neces- 
exoept  where  the  issue  is  such  that  the  sarily  frivolous.  Tamissier  v.  Cassard, 
dorpancy  appears  or  may  be  presumed.  17  Abbotts'  Pr.,  187. 
Compare  Whitlock  ®.  McKechnie,  1  (cQ  The  answer  is  not  frivolous  for 
Borne.,  437.  neglecting  to  name  the  assignee,  or 
(fl)  The  objection  that  the  plaintiff  is  designating  him  as  John  Doe.  Smith 
not  the  real  party  in  interest  must  be  v.  Mead,  14  Abbotts'  Pr.,  303 ;  Metro- 
set  up  in  the  answer,  to  enable  defend-  politan  Bank  v.  Lord,  1  Id.,  185. 
ant  to  rely  upon  it,  or  it  will  be  un-  («)  If  it  appears  by  the  pleadings 
availing  on  the  trial,  even  if  the  fact  that  the  assignment  was  in  trust,  it 
should  appear  from  the  examination  of  should  be  also  alleged  that  the  assignee 
witnesses.  Jackson  «.  Whedon,  1  JS.  accepted  it.  Whitlock  v.  Fiske,  3 
B.  Smith,  141 ;  Savage  v.  Corn  Ex-  Edw.,  131. 
change,  &c.,  Ins.  Co.,  4  Bosw.,  1. 
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Y62.  Accord  and  Satisfaction,  (a) 

That  after  making  the  contrEtct  [or,  other  instrumentl  and 
the  alleged  breach  thereof  [or,  after  committing  the  said  sup- 
posed grievances],  in  the  complaint  mentioned  [or,  in  the 
cause  of  action  in  the  complaint  mentioned],  and  before  this 
action,  to  wit,  on  the  day  of  ,  18     ,  *  this  defend- 

ant delivered  to  the  plaintiif,  and  the  plaintiff  [or,  to  A.  E.,  one 
of  the  plaintiffs,  and  said  A.  B.]  accepted  and  received  from 
the  defendant  dollars  [or,  briefly  describing  the  thing  de- 

livered, if  not  money]  in  full  satisfaction  and  discharge  of  the 
damages  [or,  moneys,  or,  liability,  or,  debt,  as  may  be  appro- 
priate], in  the  complaint  mentioned,  and  of  all  the  damages  by 
the  plaintiff  sustained  by  reason  of  the  non-performance  [or, 
non-payment,  or,  neglect,  Xyr,  acts],  therein  alleged. 

763.  Arbiframent  and  Award.  (5) 

I.  That  after  the  maturity  of  the  note  [or  after  the  accruing 
of  other  cause  of  action']  mentioned  in  the  complaint,  to  wit,  on 
the  day  of  ,18     ,  the  plaintiff"  and  this  defendant 

[by  their  bonds  of  arbitration]  mutually  submitted  the  demand 
alleged  in  the  complaint  [among  other  controversies]  to  the  ar- 
bitration of  one  M.  N.,  who,  thereafter  and  before  this  action, 
to  wit,  on  the  day  of  5 18     ,  by  his  award  then 

duly  made  and  published,  awarded  that  [c&c,  stating  substance 
of  the  award],  (c) 


(a)   This   form   is   sustained  by  2  even  though  it  appears  by  plaintiff's 

Oreenl.  on  Ev.,  38,  note  (1),  and  cases  evidence. 

there  cited.  But  in  N.  Y.  Central  Ins.  Ck).  «.  Na- 
if the  delivery  is  alleged  to  have  tional  Protection  Ins.  Ck).,  14  N.  T.  (4 
been  made  to  a  third  person,  it  should  Kern),  85,  the  decision  of  the  Supreme 
be  alleged  that  he  was  agent  or  trustee  Court  in  20  Barb.,  468,  turning  on  this 
for  the  plaintiff.  Bird  v.  Caritat,  2  principle,  was  reversed,  on  the  ground 
Johns.,  342;  and  see  Watkinson  v.  that  as  plaintiff  did  not  appear  to  have 
Inglesby,  5  Id.,  386.  been  misled  or  surprised,  and  not  hav- 
(6)  In  Brazill  v.  Isham,  12  N.  T.  (2  ing  objected  that  the  evidence  of  a  de- 
Kern.),  9 ;  1  K  D.  Smith,  437,  it  was  fence  not  pleaded  was  not  admissible, 
held  that  an  award  or  former  recovery  he  could  not  have  the  judgment  re- 
fer the  same  cause  is  new  matter,  versed  because  it  had  been  admitted, 
which  must  be  specially  stated  in  the  (c)  Although  it  may  not  be  necessary 
answer,  amd  is  not  otherwise  avaUable,  to  set  forth  its  terms,  its  substance 
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II.  That  the  defendant,  ou  the  day  of  >  18     , 

and  before  this  action,  duly  performed  said  award  on  his  part  by 
[here  state  payment  or  tejider],  {d) 

764.  Estoppel. 

That  the  plaintiff  ought  not  to  be  admitted  to  say  [here  state 
the  inatter  to  v^hAah  the  estoppel  is  interposed, — e.  g.,  that  said 
premises  belonged  to  M.  N.],  because  he  says  that  [^here  stat4 
the  subject-matter  of  the  estoppel, — e.  g.,  that  the  plaintiff,  on  or 
about  the  day  of  ,  18     ,  conveyed  said  premises  to 

the   defendant  by  deed,  containing  a  full  covenant  of  war- 
lanty].  {e) 

765.  Former  Judgment.  (_/) 

That  on  the  day  of  ,  18     ,  at  ,  in  an 

action  brought  in  the       •        Court  (p-)  [or,  before  M.  N.,  a  jus- 
tice of  the  peace  in  and  for  ])by  ,  against  ,  (A) 


must  be  set  forth  so  fuUy  as  to  enable 
tlie  court  to  say  that  if  such  an  award 
was  made  the  action  is  barred.  Gihou 
1).  Levy,  2  Duer,  176.  As  to  the  mode 
of  stating  it  in  various  cases,  see  Vol.  I., 
ante,  p.  2G3. 

(d)  This  allegation  should  generally 
be  omitted ;  for  in  pleading  an  award 
in  bar,  it  is  not  in  general  requisite  to 
aver  performance  of  the  thing  awarded. 
Armstrong  v.  Hasten,  11  Johns.,  189. 

But  it  is  held  that  an  award  wliioh 
merely  settles  the  amount  due,  cannot 
be  pleaded  in  bar  to  the  action,  with- 
out alleging  performance ;  for  the  money 
until  paid  is  due  in  respect  of  the  origi- 
nal debt :  though  it  is  otherwise  if  the 
award  directs  payment  of  a  debt  to  be 
made,  not  in  money,  but  in  a  collateral 
way.  BraziU  o.  Isham,  1  E.  D.  Smith, 
437. 

(e)  It  was  the  old  rule,  that  only 
specialty  or  record  could  be  pleaded  by 
way  of  estoppel.  Davis  v.  Tyler,  18 
Johns.,  490 ;  Welland  Canal  Co.  v. 
Hathaway,  8  Wend.,  480.  But  later 
cases  sanction  the  idea  that  estoppels 
in  pais  may  also  be  thus  pleaded.  Qay- 

Voi,.  II.— 3 


lord  V.  Van  Loan,  15  Wend.,  308 ;  Peo- 
ple J).  Bristol  &  Kensselaerville  Turn- 
pike Co.,  23  Id.,  222. 

The  formal  conclusion  of  the  old 
forms,  "Wherefore  the  defendant  prays 
judgment"  whether  the  plaintiff  ought 
to  be  allowed  to  question,  &c.,  is  now 
not  necessary. 

(/)  For  a  plea  of  an  adjudication 
that  the  assignment  under  which  plain 
tiffs  claimed  was  fraudulent  and  void, 
see  Southern  Life  Ins.  &  Trust  Co.  «. 
Davis,  4  Edw.,  588. 

{g)  If  defendant  relies  upon  proceed- 
ings under  the  statute  of  another  State, 
he  must  set  out  the  statute,  that  the 
court  may  see  whether  the  proceedings 
were  warranted  by  the  statute  or  not ; 
and  the  general  allegation  that  the  pro  • 
ceedings  were  pursuant  to  the  statilte, 
is  not  sufficient.  Walker  «.  Maxwell, 
IMass.,  104;  Holmes  «.  Broughton,  10 
Wend.,  75. 

'For  the  allegations  appropriate  to  a 
judgment  of  a  foreign  court,  see  Vol.  I., 
ante,  335. 

(A)  If  the  parties  are  not  the  same, 
allegations  to  show  their  privity  with 
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ior  tlie  same  cause  of  action  as  that  set  forth  in  the  complaint 
herein,  said  recovered  judgment  duly  given,  upon  the 

merits  thereof,  against  said  ,  for  dollars  [or  state 

other  relief  adjudged],  (t) 

766.  Limitations.  (J) 

That  the  cause  of  action  stated  in  the  complaint  [or,  Tliat  as 
to  dollars,  part  of  the  cause  of  action  stated  in  the  com- 

plaint, the  same]  (k)  did  not  accrue  within  years  before 

ithe  commencement  of  this  action.  {I) 


the  present  parties  must  be  inserted. 
•Goddaid  v.  Benson,  15  Abbotts'  Pr., 
191. 

,(i)  It  is  not  necessary  to  allege  that 
the  former  judgment  is  in  full  force. 
Southern  Life  Ins.  &  Trust  Co.  v.  Davis, 
4  Edw.,  588. 

In  Iowa  and  Indiana  a  plea  of  a 
former  judgment  must  be  accompanied 
with  an  exhibit  of  the  record.  19  Ind., 
392 ;  11  loica,  480. 

*To  a  bill  for  foreclosure,  averring 
that  no  proceedings  at  law  have  been 
had,  a  plea  that  the  complainant,  before 
bin  filed,  had  recovered  a  judgment  for 
the  debt,  is  good.  It  is  not  necessary 
to  add  that  the  complainant  had  not 
exhausted  his  remedy  at  law.  North 
Biver  Bank  ■».  Rogers,  8  Paige,  648. 

if)  The  defence  of  the  Statute  of  Lim- 
itations must,  in  this  State,  be  set  up 
by  answer,  and  not  by  demurrer.  Code, 
%  74;  Lefierts  v.  HoUister,  10  Sow. 
Pr.,  383 ;  and  see  Butler  v.  Mason,  5 
Abbotts  Pr.,  40.  And  the  statute  au- 
thorizing a  public  ofiicer  to  give  special 
.matter  in  evidence,  under  the  general 
issue,  without  notice,  does  not  extend 
to  the  defence  of  the  limitation  of  ac- 
tions against  sheriffi  and  other  officers, 
for  official  acts,  for  three  years.  Fair- 
child  V.  Case,  24  Wend.,  381 ;  Persons 
e.  Parker,  3  Barb.,  249. 

The  mere  statement  in  the  complaint 
that  the  claim  was  due  at  a  certain 
time,  does  not  conclude  the  plaintiff 


under  the  Statute  of  Limitations,  if  it 
ajjpears  from  the  facts  stated  that  the 
right  of  action  did  not  accrue  till  a  later 
date.  Walden  a.  Craft,  3  Abbott!^  Pr., 
301. 

To  rdly  upon  the  presumption  of  pay- 
ment from  lapse  of  time,  under  2  Rev. 
Stat.,  301,  §§  46,  48,  defendant  should 
plead,  not  the  statute,  but  payment. 
And  if  he  cannot  swear  to  it,  his  affi- 
davit may  state  the  facts  which  raise 
the  presumption.  Henderson  ».  Hen- 
derson, 3  Den.,  314 ;  Fellers  «.  Lee,  3 
Ba/rb.,  488  ;  Miller  «.  Smith,  16  ^¥6nd., 
425,  443. 

In  chancery,  it  was  held  that  a  de- 
fendant who  is  a  stranger  to  the  trans- 
action need  not,  in  his  answer,  insist 
directly  upon  presumption  of  payment. 
If  he  insisted  Ms  ignorance  of  the  <debt 
and  its  staleness,  and  that  he  had  a 
complete  title,  it  was  sufficient  to  en- 
able him  to  raise  the  objection,  at  the 
hearing,  of  presumption  of  payments 
Giles  «.  Baremore,  5  Johns.  Oh.,  545. 

(k)  The  statute  should  not  be  pleaded 
as  a  bar  to  the  whole  of  the  complain- 
ant's demand,  if  it  is  a  good  defence  to 
a  part  only.  "Wood  ».  Riker,  1  Paige,  616. 

(P)  This  form  is  supported  by  AngeU 
on  Limitations,  §§  387,  309,  and  cases 
there  cited.  Soulden  ».  Van  Rensselaer, 
3  Wend.,  473 ;  Fisher  v.  Pond,  2  HiU, 
338  ;  Bell «.  Yates,  38  Barb.,  627. 

The  form  given  in  some  of  the  books, 
alleging  that  defendant  did  not  pronris« 
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767.  Another  Form. 

Tliat  tlie  defendant  was  not  guilty  of  the  grievances  alleged 
in  the  complaint  [or,  in  the  first  cause  of  action  iq  the  com- 
plaint] at  any  time  within  years  before  the  commence- 
ment of  this  action. 

•  768.  Release. 

[As  in  'Form  762,  to  the  *,  continuing,]  the  plaintiff  [or,  the 
plaintiffs  jointly,  or,  A.  B.,  one  of  tlie  plaintiffs],  (m)  in  consid- 
eration of  ,  by  deed,  released  this  defendant  (n)  from  the 
claim  set  up  in  the  complaint  [or,  executed  to  this  defendant  a 
release,  of  which  the  following  is  a  copy :  giving  copy]. 


within  six  years,  &c.,  is  bad  in  many 
cases,  inasmuch  as  the  statute  runs  not 
from  the  time  of  the  promise,  but  from 
the  time  of  the  breach.  Stilwell  v. 
Hasbrouclt,  1  Bill,  561 ;  United  States 
t).  White,  3  Id.,  59  ;  Tracy  v.  Rathbun, 
3  Bari.,  543. 

The  defendant  is  not  bound  to  nega^ 
tive  the  exceptions  from  the  general 
rule  that  the  statute  establishes.  It 
lies  upon  the  plaintiff  to  aver  and  prove 
the  facts  that  create  the  exception. 
Ford  V.  Babcock,  3  Sandf.,  518 ;  Hun- 
tington V.  Brinckerhoff,  10  Wend.,  378. 
Where  the  complaint  states  facts 
■which  anticipate  this  defence  and  take 
the  case  out  of  the  statute,  it  wijl  be 
well  to  deny  these;  though  the  prac- 
tice as  to  the  propriety  of  any  such  alle- 
gations in  the  complaint,  and  the  ne- 
cessity of  denying  them,  is. not  fuUy 
settled. 

It  was  the  rule  in  chancery,  that 
where  there  are  circumstances  stated 
in  the  bill  which  take  the  case  out  of 
the  statute,  a  pure  plea  of  the  statute 
was  no  bar,  unless  the  plea  was  ac- 
companied with  an  answer  destroying 
the  force  of  those  circumstances,  by  is- 
suable averments.    Beames'  PI.,  169  ; 


Kane  v.  Bloodgood,  7  Johns.  Oh.,  90  ; 
Goodrich  -o.  Pendleton,  8  Id.,  384; 
Story's  Eq.  PI,  672,  §  754. 

It  has  been  held  under  the  Code,  that 
such  allegations  are  immaterial,  and 
need  not  be  answered.  Sands  v.  St. 
Johns,  36  Ba/rh.,  638 ;  S.  C,  23  How. 
Pr.,  140. 

In  a  plea  of  limitations  to  an  action 
by  or  against  executors  or  administra- 
tors, it  is  not  necessary  to  plead 
specially  the  additional  time  allowed 
by  3  Rev.  Stat.,  448,  g§  8,  9,  for  it  is 
matter  of  evidence  under  the'  usual 
plea  of  the  Statute  of  Limitations. 
Howell  V.  Babcock,  24  Wend.,  488; 
Benjamin  v.  De  Groot,  1  Ben.,  151  ; 
Nelson  «.  Lounsbury,  3  Barb.,  135.  The 
same  principle  applies  in  an  action 
against  heirs.  Livingston  v.  Ostrander, 
9  Wend.,  306. 

(m)  A  release  by  one  of  several  joint 
plaintiffs  is  a  bar  to  the  action.  Austin 
V.  Hall,  13  Johns.,  386 ;  and  see  Mott 
v.  Burnett,  3  M  D.  Smith,  50. 

(n.)  A  sealed  release  to  one  of  several 
joint  obligors  enures  to  the  benefit  of 
all.  Rowley  «.  Stoddard,  7  Johns.,  307. 
Otherwise,  of  a  covenant  not  to  sue. 
Harrison  v.  Close,  3  Id.,  448. 


3C  ABBOTTS'  FOEMS. 


Averments  as  to  Particular  Persons ; — Applicable  to  Actions  Generally. 

769.  Denial  of  Demand. 

-  That  the  plaintiff  did  not  demand  the  [proceeds  of  the  goods] 
therein  mentioned  before  the  commencement  of  this  action. 


Section  V.    • 

AVERMENTS  RELATING  TO  PARTICULAR  CLASSES  OF  PERSONS,  AND 
TllEIK  TITLE  OR  CAPACITY  TO  SUE  AND  BE  SUED;— APPLICABLE  TO 
ACTIONS  GENERALLY. 

770.  Denial  of  assignment  of  instrument 36 

771.  Maintenance 86 

772.  Denial  of  executorship,  &c 37 

773.  That  executor  renounced 37 

774.  That  the  estate  is  fully  administered  (plene  administravit) 37 

775.  Denial  of  incorporation 88 

776.  Denial  of  partnership 88 

770.  Denial  of  Assignment  of  Instrument. 

Denies  [that  he  has  any  Itnowledge  or  information  sufficient 
to  form  a  belief]  that  the  said  [alleged  assignor]  ever  assigned 
said  [bond  and  mortgage]  to  the  plaintiff,  (a) 

771.  Maintenance.^) 

I.  That  the  plaintiff  [assignee]  is,  and  at  the  time  when  he 
purchased  the  claims  in  controversy  was,  an  attorney  of  the 
Supreme  Court  of  this  State,  practising  as  such  at 

II.  That  he  purchased  said  [deinand]  with  full  knowledge 
and  notice  that  the  same  were  contested  and  would  be  litigated, 

(a)  Where  a  complaint  avera  an  as-       But   if  the  complaint   alleges  the 

Bjgnment  of  the  cause  of  action  tp  the  mode  of  the  assignment,  the  considera- 

plaintiff,  if  the  transfer  is  intended  to  tion,  &c.,  these  circumstances  should 

be  litigated,  the  assignment  should  be  not  be  included  in  the  denial,  for  they 

denied  in  the  answer.    Averring  that  are  immaterial.    Arthur  v.  Brooks,  14 

the  plaintiff  is  not  the  real  party  in  in-  Barb.,  533. 

terest,  and  some  one  else  is,  is  not       (&)  This  form  is  sustained  by  Mann 

enough  ;  for  omitting  to  deny  the  as-  v.  Fairchild,  5  JBarb.,  1(18 ;  14  Id,,  548 ; 

Bignment  admits  that  he  is.    Fosdick  Brown   v.   Ryckman,    13   Sow.   Pr. 

V.  Qroff,  32  Sow.  Pr.,  158  313. 


ANSWERS.  37 


That  Plaintiflf  is  Not  an  Executor.    Plene  Administravit. 


and  with  the  intent  and  for  tlie  purpose  of  bringing  action 
thereon. 

772.  Denial  of  Executorship,  c&o- 

That  the  plaintiff  [or,  the  defendant]  is  not  executor  [or,  ad- 
ministrator] as  alleged. 

773.  That  Executor  .Rinoimced. 

I.  That  said  \executm^\  after  the  death  of  the  testator,  and  on 
or  about  the  day  of  j  18     j  by  writing  signed  by 

him,  and  attested  by  two  witnesses,  and  proved  to  the  satisfac- 
tion of  the  surrogate  of  the  county  of  ,  before  whom  said 
will  was  proved,  renounced  said  appointment  as  executor  [leav- 
ing said — co-executor, — who  is  still  living,  sole  executor  of  said 
will] ;  which  renunciation  was  duly  filed  in  the  office  of  said 
surrogate. 

[II.  That  said — co-executor — has  duly  qualified  and  taken 
upon  himself  the  execution  of  said  will,  and  is  now  such  exec- 
utor.] 

[Or,  II.  That  thereupon  letters  of  administration  with  said 
will  annexed  were  issued, upon  said  M.  N.'s  estate  to  one  0.  P. 
by  the  said  surrogate,  by  an  order  duly  made  on  the  day 

of  ,  18     .] 

774.  That  the  Estate  is  Fully  Administered  {Plene  Adminis- 
.  travit).  (c) 

That  he  has  fully  administered  all  thcgoods  and  chattels  which 
were  of  the  said  M.'K.,  deceased,  at  tlie  time  of  his  death,  and 
which  have  ever  come  to  tiie  iiands  of  the  said  defendant  as 
executor  [or,  as  administrator]  as  aforesaid,  to  be  administei-ed; 
and  tliat  he  has  not  had,  at  the  commencement  of  tliis  action, 
or  at  any  time  since,  any  goods  or  cliattels  wliicli  wei'e  of  the 

(e)  A  plea  by  an  executor,  stating  fully  administered.    Fowler  o.  Sliarp, 

that  he  had  not,  on  the  day  tlie  suit  15  Johns.,  323. 

was  commenced,  nor  at  any  time  since.  Since  the  Revised  Statutes,  however, 

any  goods  or  chattels  which  were  of  the  plea  of  plene  administravit  is  'nap' 

the  testator  at  the  time  of  his  death,  in  propriate  and    useless    in   this   Stata 

his  hands  to  be  administered,  is  suffi-  Allen  t.  Bishop,  25  Wend.,  414. 
cient.   without  alleging  that  he  had 
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said  M.  N.,  deceased,  at  the  time  of  bis  death,  to  be  adminis- 
tered. 

775.  Denial  of  Incor;poration.{d) 
Tliat  tlie  said  company  were  not,  and  are  not,  a  corporation, 
as  alleged. 

776.  Denial  of  Partnership. 

That  the  said  {naming  t/iem]  were  not  partners,  as  alleged. 
Or,  Tiiat  the  said  A.  B.  was  not  a  partner  with  the  said 
[naming  the  others']  as  alleged. 


Section  VI. 

DENIAL  OE  INVALIDITY  OF  CONTEACT  SUED  ON. 

I.  Deniai-8. 

777.  Denial  of  contract p.  39 

778.  Denial  of  deed 39 

779.  Another  form 39 

780.  Another  form 39 

781.  Denial  of  conditional  delivery 39 

782.  That  the  delivery  was  in  escrow . .  ^ 40 

783.  Denial  of  indebtedness 40 

784.  The  same,  admitting  part 40 

n.  Invalidity  of  the  contuact  sued  on. 

785.  Coverture  of  the  defendant 40 

786.  Infancy  of  defendant 41 

787.  Insanity  of  defendant .f  41 

788.  Fraud  in  procuring  contract 41 

789.  Duress  by  imprisonment 41 

790.  Duress  by  threats 41 

791.  Statute  of  Frauds ; — as  to  leasing  or  sale  of  lands 42 

792.  Another  form 43 

793.  The  same,  as  to  agreement  not  to  be  performed  ■within  a 

year 43 

794.  The  same ; — as  to  special  promise  to  answer  for  default,  &c.,  of 

another ; 43 

795.  Tlie  same ; — as  to  agreement  in  consideration  of  marriage 43 


(d)  Where  defendants  are  sued  by  a  are  a  corporation  is  not  now  matter, 

corporate  name,  tliough  tlie  complaint  Stoddard  «.  Onondaga  Annual  Confer- 

does  not  allege  that  defendants  are  in-  ence,  12  Barb.,  573. 

corporated,  still  plaintiff  must  prove  As  to  the  necessity  of  this  denial,  see 

the  fact ;  and  a  denial  that  defendants  Vol.  I.,  ante,  p.  1S5,  and  notes. 


ANSWERS.  39 

Denial  of  Execution  of  Contract.    Of  Delivery. 

796.  The  same  ; — as  to  sale  of  personal  property p.  43 

797.  Ultra  vires  of  corporation 44 

798.  That  the  contract  sued  on  is  a  foreign  one,  void  by  the  law  of  44 

the  place 44 

799.  That  the  contract  was  a  cover  for  a  wager 45 

800.  That  the  debt  was  for  money  lost  at  play 45 

801.  That  the  note  was  given  to  compound  a  felony 45 

803.  Note  given  for  liquors  sold  vrithout  license 4G 

803.  Usury  by  ante-dating  security 46 

I.  Denials. 

777.  Denial  of  Contract. . 

Says  tliat  he  never  promised  [or,  wan-anted,  or  agreed,  or, 
covenanted]  as  alleged,  (a) 

778.  Denial  of  Deed. 
Says  that  tlie  alleged  deed  is  not  his  deed.  (J) 

779.  Another  Form. 

That  tlie  defendant  [or,  tlie  plaintiff]  did  not  execute  snch 
ieed  to  the  plaintiff  [or,  the  defendant],  as  alleged,  (a) 

780.  Another  Form. 

That  the  defendant  [or,  the  plaintiff]  did  not  convey  to  the 
plaintiff  [or,  defendant]  the  possession  [or,  the  equity  of  re- 
demption] in  said  premises,  as  alleged. 

781.  Denial  of  Conditional  Delivery. 

Tliat  the  said  promissory  note  [or,  deed],  &c.,  was  not  exe- 
cuted and  delivered  by  the  plaintiff  on  tiie  eondirion'and  un- 
derstanding alleged,  but  was  delivered  by  iiim  absolutely  and 
witliout  condition. 


(a)  In  this,  as  in  other  cases,  if  the  to  frame  tlie  denial  thus,  "  says  that 

allegations  of  the  complaint  are  filled  he  never  made  the  agreement  men 

with  immaterial  details,  it  may  not  be  tioncd  in  the  complaint." 
Bate  to  deny  tliat  he  agreed  "  as  al-       (6)  This  puts  in  issue  the  execution 

leged."   In  such  a  case,  it  will  be  better  of  the  deed  only. 
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782.  That  the  Delvoery  was  in  Escrow,  (c) 

I.  That  he  gave  said  deed  [or  other  writing]  to  secure  the  re- 
payment of  dollars,  then  lent  by  the  plaintiff  to  one  M. 
Jf.,  and  that  he  delivered  said  deed,  not  to  the  plaintiff  or  his 
agent,  but  to  one  0.  P.  as  an  escrow,  to  be  kept  by  him  upon 
condition  that  if  the  said  M.  K  should  within  months 
secure  the  repayment  of  said  sum  of  money  to  the  plaintiff  by 
a  mortgage  upon  his  freehold  at  ;  that  then  the  said 
deed  should  be  immediately  discharged  and  annulled,  and  re- 
turned to  the  defendant,  and  that  only  in  case  of  default  of  tlie 
said  M.  K  so  securing  the  repayment  of  the  said  sum,  should 
the  said  deed  of  the  defendant  stand  in  force. 

II.  That  within  the  time  agreed,  and  on  the  day  of 

,  18  ,  said  M.  N.  did  secure  the  repayment  of  the  said 
sum  to  the  plaintiff  by  a  mortgage  upon  said  freehold,  which 
the  plaintiff  then  and  there  accepted  as  such  security  ;  whereby 
the  deed  of  the  defendant  so  delivered  in  escrow  became  void. 

783.  Denial  of  Indebtedness,  (d) 
Denies  that  he  ever  was  indebted  as  alleged. 

784.  The  Same,  Admitting  Part. 

Admits  that  he  owes  the  plaintiff  dollars,  part  of  tho 

sum  of  dollars  demanded  in  the  complaint,  and  consents 

that  the  plaintiff  have  judgment  therefor;  but  as  to  the  residue 
of  said  sum,  he  denies  that  he  ever  was  so  indebted. 

II.  Invalidity  of  the  Contkact  Sukd  on. 

785.  Coverture  of  th"}  Defendant. 

Tiiat  at  the  time  of  the  making  of  the  supposed  \r.ontrant'\  al- 
leged in  the  complaint,  this  defendant  was  [and  still  isj  tiie 
wife  of  one  M.  N. 


(c)  Tliis   form   is    from   2  Humph,    good    only  wlicrc    tlie    complaint    ia 
Pree.,  938.  equally  general,  alleging  indolitcdiicss, 

{d)  This  form  and  the  following  are    instead  of  setting  forth  the  fncts. 
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Invalidity  of  Contract :— Infancy ;  Insanity ;  Fraud ;  Duress. 


T86.  Infancy  of  Defendant. 
That  at  the  time  of  making  the  supposed  contract  [and  of  the 
delivery  of  the  goods,  or  other  consideration']  alleged,  ho  was 
under  the  age  of  twenty-one  years ;  to  wit,  years  of  age. 

78Y.  Insanity  of  Defendant,  (e) 

That  at  the  time  of  the  making  of  the  alleged  promise  [or, 
agreement,  or,  of  the  executing  of  the  alleged  deed]  the  defend- 
ant was  of  unsonnd  mind,  and  thereby  incapable  of  making  \or, 
executing]  and  of  understanding  the  same,  as  the  plaintifi'  then 
well  knew. 

788.  Fraud  in  Procuring  Contract,  (f) 

I.  That  the  instrument  mentioned  in  the  complaint  M'as  ob- 
tained from  the  defendant  by  the  plaintiff  [and  others  in  collu- 
eion  with  him]  by  fraud  and  misrepresentations,  in  falsely  rep-' 
I'esenting  to  the  defendant  [Acre  allege  the  fraud  as  it  should  be 
alleged  in  a  complaint  to  have  the  instrument  cancelled']. 

II.  Tliat  the  instrument  was  executed  hj  the  defendant  in 
consequence  of  such  misrepresentations. 

Wherefore,  the  defendant  demands  that  the  same  be  adjudged 
void,  and  be  delivered  up  to  be  cancelled. 

789.  Duress  iy  Imprisonment. 

That  the  defendant,  at  tlic  time  of  the  making  of  the  said 
[contract],  was  imprisoned  by  the  said  plaintiff  [and  others  in 
collusion  witii  him],  and  then  and  there  detained  until,  by  the 
force  and  duress  of  imprisonment,  the  defendant  made  and  de- 
livered the  same.     Wherefore  [&c.,  as  above]. 

790.  Duress  by  Threats, 

Tiiat  the  instrument  in  the  complaint  mentioned  was  ob- 
tained from  tlie  defendant  by  the  plaintiff  [and  others  in  collu- 
sion witli  him]  by  duress  of  the  defendant  in  threatening  [or, 

(e)  This  form  is  from  jBiiWera  t6  Z-i?!,  tlie  execution  of  the  instrument;  hut 

354.  the  present  system  permits  it  to  be 

(/)  At  common  law,  fraud  Was  no  interposed  as  an  equitable  defence, 
defence  to  a  deed,  unless  it  related  to 
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beating]  the  defendant;  in  consequence  of  which,  and  in  fear 
and  apprehension  thereof,  tlic  defendant  executed  the  instru- 
ment.   Wherefore  [&c.,  as  in  Form  788]. 

791.  Statute  of  Frauds  ;  {g)  as  to  Leasing  or  Sale  of  Lands. 

That  neither  the  said  lease,  though  for  a  longer  period  tlian 
one  year  \or,  said  contract  for  the  sale  of  said  lands],  nor  any 
note  or  memorandum  thereof  expressing  the  consideration,  was 
ever  in  writing  and  subscribed  by  the  said  ,  by  wliom 

the  lease  \or,  sale]  is  alleged  to  have  been  made,  or  by  any  law- 
fully autliorized  agent  of  said  [nor  was  said  agreement 
ever  partly  performed]. 

792.  Another  Form,  {h) 

That  neither  the  defendant,  nor  any  person  by  him  lawfully 
authorized,  did  ever  make  or  sign  any  contract  or  agreement  in 
writing  for  making  or  executing  any  lease  to  the  said  plaintifl 
of  the  same  premises,  or  any  of  them,  or  of  any  part  tiiereof,  or 
to  any  such  effect  as  is  alleged  ;  or  any  memorandum  (ir  note 
in  writing  of  any  agreement  whatsoever  for  or  concei-ning  the 
demising  or  leasing,  or  making  or  executing,  any  lease  of  tiie 
eaid  pi-emises,  or  any  of  them,  or  any  part  thereof,  to  the  plain- 
tiff. 


(17)  In  pleading  the  statute,  an  ex-  it  was  even  held  that  averring  that 
press  reference  to  it,  by  its  title  or  other-  "  the  contract  is  void  in  law,  and  tha* 
wise,  is  not  necessary,  if  indeed  proper,  the  defenflant  was  not  bound  to  per 
It  is  KulRcient  to  set  forth  the  ^  facts  form  the  same,"  is  not  definite  enough 
whicli  render  its  provisions  applicable,  to  put  the  complainant  upon  proof  of  t 
Goelet  d.  Cowdrey,  1  Duer,  133;  and  contract  in  writing.  Vaupell  ».  Wood- 
see  Shaw  n  Tobias,  3  If.  T.  (3  Comst.),  ward,  2  Sandf.  Ch.,  143. 
188.  But  this  rule  did  not  apply  whore 

It  was  well  settled  in  chancery  that  the  answer  did  not  expressly  admit  the 

admitting  the  existence  of  an  agree-  contract;  and  it  has,  moreover,  been 

ment,  without  insisting  on  the  Statute  held  that  under  the  Code  the  defendant 

of  Frauds,  amounted  to  an  admission  of  need  not  insist  on  the  statute  in  his 

a  sufficient  written  agreement.    Cozine  answer,  but  will  be  deemed  entitled  to 

«.  Graham,  2  Paige,  177  ;  Ontario  Bank  all  his  riglits  under  the  statut<!,  with- 

r.  Root,  3  Id.,  478;  Coles  v.  Bowno.  10  out  referring  to  it    in  his  i,kading. 

Id.,  .")2(i ;  Champlin  t.  Parish,  11  Id.,  Haight  t.  Child,  34  Barh.,  180. 
40.5;  Harris  s.  Knickerbacker,  5  TFend.,        (h)  This  allegation  is  from  the  Eq. 

038 ;  Gibbs  v.  Nash,  4  Barb.,  449.    And  DrafUm.,  054. 
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Statute  of  Frauds. 


793.  The  Same  / — as  to  Agreement  not  to  he  Performed  within 

a  Year. 

Tliat  although  the  said  agreement  by  its  terms  was  not  to  be 
performed  within  one  year  from  the  making  thereof,  neitlier 
'said  agreement  nor  any  note  or  memorandum  tliereof  [express- 
ing the  consideration]  {i)  was  ever  in  writing  and  subscribed  by 
the  said  ,  who  is  sought  to  be  charged  therewith,  or  by 

his  lawful  agent. 


794.  The  Same  / — as  to  Special  Promise  to  Aiiswerfor  De- 
fault, c&c,  of  Another. 

I.  That  the  supposed  promise  in  the  complaint  alleged  is  a 
special  promise  to  answer  for  the  debt  [or,  defaulf,  or,  miscar- 
riage] of  another  person,  to  Avit,  M.  N.,  in  said  complaint  men- 
tioned. 

II.  Tliat  no  note  or  memorandum  of  such  contract  [express- 
ing any  consideration]  (z)  was  made  in  writing,  or  subscribed 
by  tlie  party  to  be  chai-ged  tlierevvitii,  to  wit,  this  defendant 
[but,  on  tlie  contrary,  the  same  M'as  wholly  without,  considera- 
tion], (j) 

795.  The  Same  ; — as  to  Agreement  in  Consideration  of  Mar- 
riage. 

That  altliongh  said  alleged  agreement  [or,  promise,  or,  under- 
taking] was  made  upon  consideration  of  marriage,  neitlier  said 
agreement,  nor  any  note  or  memorandum  'thei:eof  [expiossing 
the  consideration], (i)  was  ever  in  writing,  and  subsciibed  by 
tlie  said  ,  who  is  sought  to  be  charged  therewith,  or  by 

his  lawful  agent. 

796.  The  Same  ; — as  to  Sale  of  Personal  Property. 

That  altiiough  said  alleged  contract  was  for  the  sale  of  goods 
[or,  chattels,  or,  ihiiigs  in  action]  for  the  price  of  iifry  dollars 

(i)  Tliese  words  should  be  omitted    the  amendment  of  18C3.    Laws  b^1863, 
whure  the  slututes  of  this  State  are  re-    802,  ch.  464. 
lied  on  in  reference  to  a  contract  since 
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or  more,  no  note  or  mernorandnm  tliereof  was  ever  made  in 
writing,  and  subscribed  by  the  said  ,  sought  to  be 

charged  thereby,  or  by  liis  lawful  agent ;  nor  did  the  said  [buyer'] 
accept  and  receive  any  pai't  of  such  goods  [or,  any  of  the  evi- 
dences of  such  things  in  action]  ;  nor  did  the  said  [buyer'],  at  the 
time,  pay  any  part  of  the  purchase-money. 

797.   Ultra  Yirespf  Corporation,. 

I.  That  the  plaintiif  [or,  said  company]  was  not  authorized 
by  law  to  take,  hold,  and  convey  real  property,  except  for  tiie 
following  purposes,  and  in  tlie  following  manner  \]iere  set  forth 
the  power  of  the  corporation], 

II.  Tiiat  tlie  deed  alleged  in  the  complaint  was  executed  [and 
accepted]  on  tlie  part  of  said  corporation  for  tiie  purpose  of 
[liere  state  purposes  and  manner  not  within  the  power].  {I) 

798.  That  the  Contract  Sued  On  Is  a  Foreign  One,  Void  by  the 
Laio  of  the  Place,  {m) 

I.  Tiiat  the  [contract]  alleged  in  the  complaint  was  made 
without  lliis  State,  and  in  tlie  State  of  [or,  in  the  king- 
dom of  France],  wiiere  the  defendant  was  tlien  domiciled. 

II.  That  by  an  act  of  the  Legislature  of  said  State,  entitled, 
An  Act,  &c.,  passed  on,  Ac,  it  is  enacted  that  [here  set  forth 
the  law  relied  on,  and  if  there  he  exceptions,  add  allegations 
showing  that  the  contract  is  not  within  them].(n) 

(V)  Assuming  that  the  corporation.  State  in  which  it  is  alleged  to  have 

under  some  circumstances,  was  author-  been  made,  the  proper  mode  of  taking 

ized  to  take  and  transfer  real  estate  by  advantage  of  the  law  of  such  foreign 

deed,  it  rests  with  the  defendant  to  State  is  by  answer,  and  not  by  demur- 

Bhow  by  allegation  and  proof  that  the  rer    (Humphrey     v.    Chamberlain,    1 

plaintiff  did  not  take  or  transfer  the  Code  B.,  N.  S.,  S87) ;  and  the  foreign 

title  to  the  premises  in  question  lor  any  statute  must  be  specially  set  forth  as  a 

purpose,  and  in  the  form,  authorized  by  matter  of  fact.    Throop  v.  Hatch,  3 

law.     Fanners'  Loan   &  Trust  Co.  v.  Abbotts'  Pr.,  23. 
Curtis,  7  N.  Y.  (3  Sdd.),  406.  (n)  It  is  not  enough  to  negative  the 

(mi  Wiioro  the  cause  of  action  al-  exceptions,  without  setting  forth  the 
leged  in  the  complaint  is  a  contract  statute.    Benham  t.  Earl  of  Morning- 
made  in  a  foreign  State,  and  such  a  ton,  3  C.  B.,  133. 
contract   is  void  by  the  laws  of  the 


ANSWERS.  45 


Illegality  of  Contract. 


T99.  That  tlie  Contract  was  a  Cover  for  a  Wager,  {o) 

I.  That  at  the  time  of  the  alleged  contract  the  defendant  was 
not  a  dealer  in  the  merchandise  mentioned  therein,  nor  had  he 
possession  or  control  of  any  thereof. 

ir.  That  it  APas  tlic  intent  of  the  parties  not  to  make  any  ac- 
tual sale  or  delivery  thereof,  but  at  maturity  of  the  said  contract 
that  tiie  difference  between  the  market  valne  and  the  cofitract 
price  should  be  paid  by  one  party  to  the  other. 

III.  That  tlie  market  price  of  such  merchandise  at  the  ma- 
turity of  the  contract  was,  at  the  time  of  making  the  contract, 
contingent  and  uncertain  ;  and  the  contract  was  a  mere  wager 
on  the  future  market  price  thereof,  and  contrary  to  the  statute. 

800.  T/iat  the  Debt  was  for  Money  Lost  at  Play,  {p) 

I.  Tiiat  the  defendant  and  the  plaintiff  plaj^ed  together  at  a 
game  of  chance  called  ,  for  stakes,  upoif  credit,  and  not 
for  ready-money  ;  and  at  said  gaming  the  plaintiff  won 
dollars  of  the  defendant,  whicii  he  did  not  '^a,y. 

II.  Tiiat  thereafter  tlie  defendant  gave  the  plaintiff  the  note 
mentioned  in  the  complaint  for  said  money  so  staked  and  lost. 

>«, 
801.  Tfmt  the  Note  was  Given  to  Compound  a  Felony. 

I.  That  heretofore,  on,  &c.,  at,  &c.,  one  L.  M.,  the  son  of  the 
said  defendant,  had  feloniousl_y  [Iiere  designate  the  ct'ime, — e.  g., 
thus, — ]  stolen,  taken,  and  carried  away  a  horse,  the  property  of 
the  plaintiff. 

II.  Tiiat  the  said,  defendant,  in  order  to  compound  and  settle 
said  felony,  gave  the  said  note;  in  consideration  of  which,  the 
plaintiff  and  others  desisted  from  informing  and  prosecuting 
upon  said  felony. 

III.  That  there  was  no  other  consideration  for  said  note. 


(o)  This  form  is  sustained  by  Cassard  (p)  This  form  is  in  substance  from  3 

V.  Hinman,  1  Bosw.,  207.    Where  the  Humph.  Free,  888.    For  allegation  of 

intent  to  do  an  act  which  the  statute  a  wager  upon  a  contingent  event,  seo 

prohibits  is  averred,  it  is  not  necessary  Vol.  I.,  ante,  p.  175. 
to  av^er  an  intent  to  evade  the  statute. 
Ih. 


4:6  ABBOTTS'  FORMS. 


Denial  or  Invalidity  of  Contract  Sued  on. 


802.  iVbfo  Given  for  Liquors  Sold  without  License. 

I.  That  the  only  consideration  for  said  note  was  for  the  sale 
of  strong  or  spirituous  liquors,  sold  by  said  \^payee'],  in  quantities 
less  tlian  five  gallons  to  said  defendant  in  tlie  town  of  , 
and  county  of  ,  the  said  \seller],  at  the  time  of  such  sale, 
having  no  license  for  the  sale  thereof,  as  required  by  the  Law» 
of  18     ,  either  grocer  or  tavern  license. 

II.  That  the  said  note  was  transferred  to  the  plaintiff  after  it 
was  due,  and  witliout  consideration,  and  after  he  had  the  full 
notice  of  the  foregoing  facts. 

803.    Usury  'by  Ante-dating  Security,  {q) 

I.  That  lie  gave  said  bond  and  mortgage  upon  a  loan  made  to 
him  by  the  plaintiff,  and  which  was  first  agreed  for  on  the 

day  of  )  18     ,  \or,  to  secure  the  purchase-money 

of  lands  conveyed  to  him  by  tlie  plaintiff  on  the  day  of 

,18  ,  on  which  day,  and  not  before,  said  purchase- 
money  accrued  to  the  plaintiff'.] 

II.  That  the  said  bond  and  mortgage  were  antedated  as  of 
the  day  of  >  18     ,  upon  an  agi-cement  between  the 
parties,  that  the  defendant  should  secure  and  pay  to  the  plain 
tiff,  in  addition  to  interest  at  the  rate  of  seven  per  cent,  on  said 
loan  \fjr,  purchase-money]  from  said  day,  tlie  furtlier  sum  of 

dollars  as  interest  thereon  from  the  day  on  whicli  said 
bond  and  mortgage  bore  date,  until  the  day  above  named,  as  a 
cover  for  usury. 

III.  That  in  pursuance  of  said  usurious  agreement,  the  said 
bond  and  mortgage  were  given,  and  thereafter  said  sum  of 

was  paid  by  the  defendant,  and  exacted  and  accepted  by  tho 
plaintiff. 


(g)  This  fonn  is  from  Banks  a.  Van    allegation   seems   not  necessary,  bu 
Antwerp,  S  AWoti^  Pr.,  4H.    The  last    may  be  proper  where  the  fiict  is  so. 


ANSWERS.  47 


Payment. 


Section  VII. 

PAYMENT,  PEKFOEMANCE,  OR  DISCHARGE,  OF  THE  CONTRACT  SUED 
ON ;— APPLICABLE  IN  ACTIONS  ON  CONTRACT  GENERALLY. 

804.  Payment 47 

805.  Another  form 48 

806.  Bill  accepted  in  payment,  which  plaintiff  has  lost 48 

807.  That  defendant  gave  his  note  or  acceptance 49 

808.  That  defendant  indorsed  a  bill  to  the  plaintiff 49 

809.  That  defendant  accepted  a  bill  for  part  of  the  debt,  which  plaintiff  has 

negotiated 49 

810.  That  plaintiff  has  taken  a  higher  security  by  a  bond '50 

811.  The  same,  by  a  judgment 50 

813.  Denying  the  promise  as  to  part,  and  pleading  payment  as  to  residue ...  51 

813.  Reducing  value,  and  pleading  payment 51 

814.  Payment  in  services 51 

815.  That  a  mortgage  was  given  to  secure  the  debt,  under  which  the  plain- 

tiff took  the  mortgaged  property 53 

816.  Novation,  by  substitution  of  new  creditor 53 

817.  The  same,  in  case  of  a  promise  to  apply  indebtedness  upon  a  mortgage 

by  the  plaintiff 53 

818.  A  demand  before  or  after  the  plaintiff's  tender 53 

819.  Performance 53 

830.  Tender  of  payment 54 

821.  Tender  as  to  part,  and  payment  as  to  part 54 

823.  Denial  of  part,  and  tender  of  residue 55 

828.  Compromise 55 

824.  Composition-deed 55 

825.  Rescission  of  contract 56 

826.  By  surety,  alleging  an  alteration  of  the  contract 56 

837.  Traverse  of  plaintiff  s  general  allegation  of  performance 56 

828.  Discharge  in  bankruptcy 56 

839.  The  same,  a  fuller  form 57 

830.  Discharge  in  insolvency 59 

831.  Set-off 60 

832.  The  same,  by  executors 60 

633.  The  same,  in  an  action  by  executors 61 

804.  Paymcni,{a) 

That  before  action  he  satisfied  and  discharged  the  plaintiff's 
claim  by  payment. 

(a)  This  form  is  from  GMtty's  Forms    plaintiff  the  several,  &c.,  pursuing  the 
)fPr.,  109.  terms  of  the  declaration,  imports  pay- 

Alleging   that  defendant   paid  the    ment  of  interest  as  well  aa  the  piinci- 


iS 


ABBQTTS'  FORMS. 


Payment,  Performance,  or  Discharge  of  the  Contract  Sued  On. 

805.  Another  Form. 

That  before  this  action  [and  on  or  about  the  day  of 

,  18     ]  Q>)  this  defendant  paid  to  the  plaintiff  dol- 

lars, in  full  [or,  in  part]  payment  of  the  said  note  [or  oilier  in- 
debtedness], 

806.  Bill  Accepted  in  Payment^  which  Plaintiff  has  Lost,  (c) 

I.  That  before  this  action  the  plaintiff  drew  his  bill  on  the 
defendant  for  the  amount  of  said  account  [or  other  indeltedness 
alleged'],  dated  on  the  day  of  >  18     ,  and  payable 

months  after  said  date ;  which  the  defendant  then  ac- 
cepted. 

II.  That  the  plaintiff  received  said  acceptance  on  account  of 
said  indebtedness,  and  afterwards  [and  before  the  same  became 
due  and  payable]  lost  the  same,  and  cannot  produce  it  to  the 
defendant. 


pal,  and  it  is  therefore  unnecessary  to 
aver  its  receipt  in  full  satisfa-ction. 
Chew  V.  WooUey,  7  Johns.,  399. 

Payment  must  he  specially  stated  in 
an  answer  under  the  Code.  Fort  v. 
Gooding,  9  Bari.,  371.  It  is  not  ad- 
missible under  a  general  denial.  Mo- 
Kyring  v.  Bull,  16  N.  T.,  297;  Fort  v. 
Gooding,  9  Barb.,  371 ;  Texier  v.  Guion, 
5  Duer,  389.  It  is  the  better  view,  that 
under  a  simple  allegation  of  payment 
like  the  above,  evidence  of  any  facts 
which  amount  to  actual  payment  by 
the  person  alleged  to  have  made  it,  is 
admissible ;  and  that  if  such  answer  is 
not  sufficiently  specific,  the  remedy  is 
by  motion.  Farmers'  &  Citizens' 
Bank  of  Long  Island  v.  Sherman,  6 
Bosw.,  181.  But  in  Calkins  v.  Packer 
(21  Barb.;  275),  it  was  held  that  pay- 
ment to  the  sherifl"  on  an  execution 
against  the  creditor  must  be  specially 


pleaded.  (For  the  necessary  allega, 
tions  in  such  case,  see  Handly  ■».  Greene, 
15  Id.,  601.)  And  wherever  the  plain- 
tiff could  be  surprised  by  a  general  al 
legation  of  payment,  it  will  be  better  to 
plead  the  facts  specially,  as  in  the  fol- 
lowing forms. 

An  answer  alleging  payment  is  the 
proper  form  in  which  to  set  up  the  de- 
fence of  a  presimiption  of  payment 
arising  from  lapse  of  time,  under  3 
Bev.  Stat,  301,  §  46.  Henderson  v. 
Henderson,  3  Ben.,  814;  Pattison  J>. 
Taylor,  8  Barb.,  250 ;  N.  Y.  Life  Ins. 
Co.  V.  Covert,  29  Id.,  435. 

(&)  It  is  not  essential  to  designate 
the  time,  though  it  ought  to  appear  to 
have  been  before  suit.  Bird  v.  Cari- 
tat,  2  Johns.,  342. 

ifi)  Compare  Crowe  v.  Clay,  25  Eng. 
L.  &  Eq.,  451 ;  Thayer  c.  King,  15 
Ohio,  242. 


ANSWERS.  49 


Payment  by  BiU  or  Note. 


807.  That  Defendant  Gave  his  Note  or  Acceptance,  (d) 

That  after  the  accrning  of  the  alleged  debt,  and  before  this 
action,  the  defendant  delivered  to  the  plaintiff,  and  the  plaintiff 
received  from  him,  for  and  on  account  of  said  debt,  a  bill  of 
exchange,  *  drawn  by  the  plaintiff  upon  and  accepted  by  the 
defendant  [or,  a  promissory  note  made  by  the  defendant],  for 
the  sum  of  ,  payable  to  the  plaintiff,  or  order, 

months  after  date,  which  period  had  not  elapsed  at  the  com- 
mencement of  this  action. 

8.08.  TTiat  Defendant  Indorsed  a  Dill  to  the  Plaintiff,  (e) 

[_As  in  the  preceding  form  to  the  *,]  drawn  by  the  defendant 
[or,  by  M.  N.]  on,  and  accepted  by  O.  P.,  and  indorsed  by  tlie 
defendant,  whereby  the  defendant  [or,  said  M.  E".]  required  the 
said  O.  P.  to  pay  the  defendant  or  order  dollars, 

months  after  the  date  thereof. 

809.  That  Defendant  Accepted  a  Bill  for  Part  of  the  Debt 
which  PlavnMff  has  Negotiated.  (/) 

First.  As  to  the  sum  of  dollars,  a  part  of  the  alleged 

cause  of  action : 


((?)  This  form  is  from  BuUen  <fi  L.  W.,  have  not  returned  it,  and  that  it  is  stiU 

317.  outstanding,  is  insufficient,  unless  it 

The  acceptance  of  a  negotiable  prom-  also  avers  that  plaintiffs  have  nego- 

ise  of  payment  from  a  debtor  suspends  tiated  it  to  a  third  person,  who  holds 

the  remedy  upon  the  original  indebt-  or  owns  it.     Strong  ».  Stevens,  4  Due% 

eduess.    But  acceptance  of  a  non-nego-  668.     Compare  Geller  v.  Seixas,  4  ^6- 

tiable  promise  does  not,  unless  it  is  botts'  Pr.,  103. 

founded  upon  a  new  consideration.  Under  an  answer  averring  payment 
GeUer  v.  Seixas,  4  Abbotts'  Pr.,  103.  by  note,  evidence  of  payment  in  money. 
See,  also,  Eanken  i>.  Deforest,  18  Barb.,  or  by  check,  is  inadmissible.  Canfield 
144.  For  an  answer  by  a  defendant  i).  Miller,  13  Gray  {Mass.),  274.  But 
sued  as  factor  under  a  del  credere  com-  this  rule  should  only  be  applied  to 
mission,  showing  a  remittance  by  in-  avoid  surprise  or  prejudice  to  the  de- 
struction of  Ms  principal,  see  Heubach  fendant.  See  Farmers'  &  Citizens' 
•i).  Bother,  3  Buer,  337.  Bank  v.  Sherman,  6  Bosw.,  181. 

An  answer  which  states  that  defend-  («)  This  form  is  from  BuUen  &  L. 

ant  gave  his  check  to  the  plaintiffs  for  V.,  317. 

the  sum  lent,  and  interest  to  the  time  (/)  This  form  is  sustained  by  Emblin 

it  was  given,  and  that  the  plaintiffs  b..  Dartnell,  1  Boml'.  &  L.,  591 ;  and  see 

Vol.  II.— 4 


60  ABBOTTS'  FOEMS. 


Payment,  Performance,  or  Discharge  of  the  Contract  Sued  on. 

I.  Tliat  after  the  statement  of  the  account  [or  otherwise  refer 
to  the  cause  of  action]  mentioned  in  the  complaint,  and  before 
the  commencement  of  this  action,  to  wit,  on  the  day  of 

,  18  ,  the  plaintiff  made  his  bill  of  exchange  in  writing, 
and  directed  the  same  to  the  defendant,  and  thereby  required 
the  defendant  to  pay  to  the  plaintiff's  order,  dollars,  for 

value  received,  months  after  date  thereof,  and  that  the 

defendant,  at  the  request  of  the  plaintiff,  then  accepted  said 
bill,  and  delivered  the  same  to  the  plaintiff,  who  then  accepted 
and  received  the  same  in  discharge  of  the  said  sum  of 
[or,  for  and  on  account  of  the  said  sum  of  dollars]. 

II.  That  the  plaintiff  has  indorsed  and  delivered  said  bill  to 
some  person  to  the  defendant  unknown,  who  from  thence 
hitherto  hath  been,  and  still  is,  the  holder  thereof,  and  entitled 
to  sue  the  defendant  thereon. 


810.    Fhat  Plaintif  has  Taken  a  Higher  Seffu/rity  ly  a 
Bond,  (g) 

I.  That  after  said  account  [or  note,  or  other  si/mple  contract- 
deU]  becaine  due,  and  before  this  action,  the  plaintiff  and  thia 
defendant  agreed  that  the  defendant  should  give  the  plaintiff  his 
bond  under  seal  [or,  should  confess  judgment  to  the  plaintiff], 
for  said  sum  so  due. 

II.  That  in  pursuance  of  said  agreement,  this  defendant,  on 
the  day  of  ,  18  ,  gave  to  the  plaintiff  his  bond 
under  seal  in  the  penal  sum  of  dollars,  conditioned  for 
the  payment  by  him  to  said  plaintiff  of  said  sum  of 

dollars  so  due,  on  the  day  of  ,  18     ,  at 

with  interest. 


1. 


811.  The  Same,  hy  a  Judgment. 

[I   As  i/n  preceding  form,.'] 

II.  That  in  pursuance  of  said  agreement  this  defendant  con- 
fessed judgment  in  the  Court  of  ,  to  the  plaintifi 


Belflhaw  t.  Bush,  11  0.  B.,  191;  Mail-        {g)  Price  ■».  Monlton,  2  Eng.  L.  & 
Uiro*  Duk6ofATgyle^6J!fa»7i.tfeG'.,40.    ^j.,  303. 


ANSWERS.  51 


Part  Payment.    Payment  in  Services,  or  by  Mortgage. 

for  said  sum ;  which  judgment  was  on  the  day  of  , 

18     ,  duly  entered  in  the  office  of  the  clerk  of  the  county 
of 

812.  Denying  the  Promise  as  to  Part,  and  Pleading  Payment 
as  to  Residue.  (A) 

I.  That  he  promised  to  pay  the  plaintiff  dollars  only. 

II.  That  he  has  paid  that  sum  to  the  plaintiff. 

813.  Pedwymg  Yalue  amd  Pleading  Payment,  (i) 

I.  That  the  goods  [or,  services]  mentioned  therein  were  worth 
no  more  than  dollars. 

II.  That  he  has  paid  that  sum  to  the  plaintiff. 

814.  Payment  in  Services.  {J) 

I.  That  after  the  said  promissory  note  was  made  [or,  became 
payable]',  and  before  this  action,  to  wit,  on  the  day  of 

,  18  ,  the  said  plaintiff  agreed  to  receive,  and  the  said 
defendant  agreed  to  give  to  the  said  plaintiff,  his  work,  as  a 
carpenter,  to  the  amount  due  and  payable  on  the  said  note. 

II.  That  defendant  afterwards,  according  to  the  said  agree- 
ment, did  for  the  said  plaintiff  carpenter  work  to  the  full  amount 
due  and  payable  on  the  said  note. 

815.  That  a  Mortgage  was  Given  to  Secure  the  Pebt,'   Under 
which  the  Pldintiff  took  thfi  Mortgaged  Property,  ijc) 

I.  That  at  the  time  of  giving  said  note  [or  incurring  other 
debt  alleged'],  he  gave  a  chattel  mortgage  upon  said  goods  \pr 
briefly  designate  the  subject  of  the  mortgage,— r-e.  g.,  thus, — the 
household  furniture  contained  in  his  dwelling  at  ],  which 

mortgage  was  upon  condition  that  if  the  said  note  [or  otJier 
debt]  was  not  paid  when  due,  the  plaintiff  might  take  the 

(h)  This  and  the  following  are  from  T^here  the  complaint  is  on  a  quantum 

the  Report  of  the  Commissioners  of  the  meruit. 

Code,  Nos.  213  and  312.     Eitljer  pre-  (j)  This  form  is  sustained  by  Louden 

sents  but  a  single  defence.    Spencer  v.  ■».  Birt,  4  Ind.,  566. 

Tpoker,  12  Abbotts'  Pr.,  353.  (k)  This  form  is  sustained  by  Case  o 

(i)   This   form  is  only  appropriate  BpTjghton,  11  WenA,  106. 


52  ABBOTTS'  FORMS. 


Payment,  Performance,  or  Discharge  of  tlie  Contract  Sued  on. 

[goods]  and  dispose  of  them  at  public  or  private  sale,  and  out 
of  the  avails  retain  the  amount  due  [upon  the  note],  with  costs 
and  expenses,  paying  over  the  surplus,  if  any,  to  the  defendant. 

II.  That  on  the  day  of  5  18  ,  and  before  this 
action,  the  plaintiff  took  possession  of  the  [goods]  to  dispose  of 
them ;  and  that  the  same  have  not  since  been  returned  to  the 
defendant. 

III.  That  said  [goods]  were  then  of  the  value  of  dollars, 
and  sufficient  wholly  to  satisfy  the  plaintiff's  demand. 

816.  JVovation,  iy  Substitution  of  New  Creditor. 

That  on  the  day  of  ,  18     ,  at  ,  at  the  re- 

quest of  the  plaintiff,  he  made  his  promissory  note  [or,  his  bond, 
under  seal]  to  one  M.  N.  for  dollars,  in  discharge  of  the 

indebtedness  stated  in  the  complaint. 

817.  The  Same,  in  Case  of  a  Promise  to  Apply  IndAtedness 
upon  a  Mortgage  hy  the  Plaintvff. 

I.  That  before  the  delivery  by  the  plaintiff  to  the  defendants 
of  the  goods  in  the  complaint  mentioned,  the  said  goods,  or 
part  thereof,  were  mortgaged  by  the  plaintiff  to  one  M.  N., 
who,  by  virtue  of  said  mortgage,  had  a  lien  and  control  over 
the  said  goods,  and  the  said  plaintiff  was  unable  to  deliver 
them  to  the  defendants;  and  in  order  that  he  might  deliver 
said  goods  to  the  defendants,  freed  and  discharged  from  the 
said  mortgage,  and  all  claim  and  lien  of  the  said  M.  ¥.,  it  was 
then  and  there  agreed  by  and  between  the  defendants  and  the 
plaintiff"  and  said  M.  N.,  that  in  consideration  that  he,  the  said 
M.  N.,  should  and  did,  at  the  request  of  said  plaintiff,  release 
the  said  goods  of  and  from  all  his  lien  and  claim  thereon,  to 
the  end  that  the  same  might  be  delivered  by  the  plaintiff  to 
the  defendants,  free  of  said  mortgage  and  lien  ;  that  the  defend- 
ants should,  before  payment  for  said  goods,  deduct  and  retain 
out  of  any  moneys  that  should  be  or  become  due  from  them, 
enough  to  be  applied  to  satisfy  and  discharge,  so  far  as  the 
same  would  extend,  any  sum  which  at  the  time  of  such  pay- 
ment should  be  due  from  plaintiff  to  M.  JST.  on  said  mortgage.' 

II.  That  the  said  !M:.  IST.,  relying  on  such  agreement,  and 
in  consideration  thereof,  did,  after  the  making  of  said  agree- 
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ment,  and  before  the  delivery  of  said  goods  to  the  defendants, 
and  at  the  request  of  said  plaintiff,  release  and  discharge  the 
said  goods  from  the  said  mortgage,  ^nd  his  claim  or  lien 
thereon. 

II.  That  afterwards,  upon  an  accounting  between  the  parties, 
there  was  found  due  from  the  plaintiff  to  the  said  M.  IST.,  a  sum 
exceeding  the  amount  due  from  the  defendants;  namely,  the 
sum  of  dollars,  and  interest  thereon  from  the  day 
of  )  18  ,  and  of  which  the  defendants  then  and  there 
had  notice. 

III.  That  the  defendants  thereupon  paid  to  the  said  M.  IS". 
[or,  at  the  request  of  said  M.  JST.,  held  and  retained  to  and  for 
his  use  and  benefit]  the  said  sum  due  from  the  defendants  in 
payment  and  satisfaction,  so  far  as  the  same  would  extend,  of 
the  said  then  existing  ind'ebtedness  of  the  plaintiff  to  the  said 
M.  N.,  and  which  the  said  M.  E".  was  then  and  there  ready  and 
willing  should  be  applied,  and  it  was  applied,  in  satisfaction 
and  J  discharge,  so  far  as  the  same  would  extend,  of  the  said 
then  indebtedness  of  the  said  plaintiff  to  said  M.  N.,  in  pur- 
suance of  the  said  agreement. 

sis.  A  Demand  Before  or  After  the  Plaintiff^s  Tender. 

I.  That  before  the  making  of  the  tender,'  alleged  \or,  after 
the  making  of  the  tender  alleged,  and  before  this  action],  and 
on  the  day  of  ,  18  ,  at  ,  the  defendant  re- 
quested the  plaintiff  to  pay  him  said  sum  \or,  to  deliver  to  him 
said  deed]. 

II.  That  the  plaintiff  then  and  ever  since  refused  to  pay  [or, 
to  deliver]  the  same. 

819.  Performance. 

I.  That  he  duly  performed  said  contract  upon  his  part,  in  all 
things. 

II.  That  on  the  day  of  ,  at  ,  he  delivered 
to  the  plaintiff  [or  otherwise  proceed  to  state  the  act  of  per- 
formance. {I) 

(l)  A  general  averment  of  perform-    lowaUe  where  the  provision  in  ques- 
ance  by  the  party  pleading,  is  only  al-    tion  is  in  the  afl5rmative,  and  comprei- 
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820.  Tender  of  Payment,  (m) 

I.  That  Ijefore  this  action,  and  on  the  day  of  , 
18     ,  at            ,  this  defendant  tendered  to  the  plaintiff 
dollars  in  payment  of  said  note  and  interest  [or  other  indebtedr 
ness\  but  *  he  refused  to  receive  the  same. 

II.  That  this  defendant  has  ever  since  remained,  and  still  is, 
ready  and  willing  to  pay  to  the  plaintiff  said  sum ;  but  the  plain- 
tiff has  hitherto  refused  to  receive  the  same,  (w) 

III.  That  this  defendant  now  brings  the  said  sum  of 
dollars  into  this  court  \or  if  already  paid  into  court..  That  this 
defendant  has  paid  said  sum  of  dollars  into  this  court  in 
this  action]  ready  to  be  paid  to  the  plaintiff,  if  he  will  accept 
the  same,  (d)                                        , 

821 .  Tender  as  to  Part,  and  Payment  as  to  Part. 

I.  [Allege  payment  on  account,  as  in  Form  805.] 

II.  As  to  the  residue  of  said  claim,  the  defendant  says  that 
on  the  day  of  18  ,  at  ,  he  tendered  [continu- 
ing as  in  preceding  form']. 

hends  a  multiplicity  of  matters  of  so  the  premises  for  three  hours  hefore 

general  a  nature   that   specific   aver-  snnset,  and  at  sunset,  ready  to  pay  in 

ments  of  performance  would  be  impos-  such  accounts,  but  no  one  was  there  to 

Bible  or  extremely  prolix.  receive  them,  and  averring  a  readiness 

(to)  As  to  this  defence  generally,  see  to  pay,  and  bringing  the  accounts  into 

Wilder  «.  Seelye,  8  Barb.,  408,  and  court,  is  a  good  bar.    Walter  v.  Dewey, 

cases  there  cited ;  People  v.  Banker,  8  16  Johns.,  222. 

How.  Pr.,  258  ;  Livingston  v.  Harrison,  (o)  Notice  of  payment  into  court  is 

3  E.  D.  Bmith,  197.  essential,  but  it  is  not  necessary  to  al 

(ra)  An  averment  of  a  present  readi-  lege  it  in  the  answer.  It  is  enough  to 
ness  to  pay,  is  an  essential  part  of  a  give  notice  of  it  with  the  answer.  Simp- 
plea  of  tender.  Kortright  «.  Cady,  5  son  v.  French,  25  Bow.  Pr.,  464.  But 
AWotW  Pr.,  358 ;  Barker  t.  Brink,  5  the  alleging  it,  as  above,  is  often  the 
Clarke  {Iowa),  481.  most  convenient  form.    The  allegation 

As  to  the  proper  practice  in  tender-  should  be  of  the  payment  of  a  specific 

ing  interest  in  arrear  upon  a  foreclosure  sum.    If  the  payment  into  court  was 

for  a  default  in  the  interest  clause,  see  made  in  a  former  suit,  the  drcumstan- 

Thurston  v.  Marsh,  5  Abbotts'  Pr.,  389.  ces  of  it  should  be  stated.    Peojle  v. 

In  an  action  for  rent,  payable  in  book  Banker,  8  Id.,  258. 
accounts,  a  plea  that  defendant  was  at 


ANSWERS.  65 


Compromise.    Composition-deed. 


822.  Denial  of  Pa/rt,  and  Tender  of  Hesidue. 

I.  [As  in  Form  812  or  813.] 

II.  That  before  this  action,  and  on  the  day  of  , 
18  ,  at  ,  he  tendered  to  the  plaintiff  dollars  in 
payment  of  said  sum ;  bat  {continuing  as  in  Form  820,  from 
the*]. 

823.  Compromise. 

I.  That  before  this  action,  the  plaintiff  having  demanded  said 
sum  [or,  said  goods,  or  otherwise]  from  the  defendant,  the  de- 
fendant refused  to  pay  the  same,  because  [here  state  facts  show- 
ing the  claim  a  doubtful  one]. 

II.  That  the  parties  thereupon  agreed  to  compromise  said 
claim,  and  that  the  defendant  should  pay,  and  the  plaintiff  ac- 
cept, dollars  in  satisfaction  thereof. 

III.  That  on  the  day  of  ?  18  ,  the  defendant 
did  pay,  and  the  plaintiff  so  accepted  said  sum. 

824.  Com/position-deed,  {p) 

I.  The  defendant  admits  that  on  the  day  of  , 

18  ,  he  was  indebted  to  the  plaintiff  as  alleged  in  the  com- 
plaint. 

n.  The  defendant  further  says,  that  afterwards,  and  on  or 
about  the  day  of  5  18     ,  the  plaintiffs,  by  their 

deed  under  seal,  agreed  with  the  defendant  that  the  plaintiffs 
would  accept  '  dollars,  then  and  there  paid  them  by  the 
defendant,  in  full  satisfaction  of  said  indebtedness,  and  that  they 
would  not  sue  the  defendant  on  account  thereof,  and  then  and 
there  did  accept  the  same ;  and  divers  other  creditors  of  the 
defendant  then  and  there  also,  by  the  same  deed,  agreed  to  ac- 
cept, and  did  accept,  the  sum  currently  with  the  said  plaintiffs, 
in  full  satisfaction  of  the  several  debts  to  such  creditors  respec- 

(p)  For  the  allegations  of  an  answer  For  the  allegations  of  an  answer  set- 

alleging  a  composition  by  giving  re-  ting  up  an  assignment  for  benefit  of 

newal  notes,  which  the  plaintiff  subse-  creditors,  made  as  a  composition,  see 

quently  refused  to  receive,  see  War-  Watklnson  v.  Inglesby,  5  Johns.,  386 
burg  «.  Wilcox,  7  Abiotts'  Pr.,  336. 
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tively  due  and  owing  from  the  defendant,  and  covenanted  with 
the  defendant  not  to  sue  the  defendant  for  such  respective 
debts. 

825.  Rescission  of  Contract  (q) 

That  after  tlie  contract  alleged  in  the  complaint,  and  before 
any  breach  thereof,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  that  the  said  contract  should  be  waived, 
abandoned,  and  rescinded ;  and  they  then  waived,  abandoned, 
and  rescinded  the  same  accordingly. 

826.  By  Surety,  Alleging  an  Alteration  of  the  Contract. 

I.  That  the  defendant  gave  said  bond  to  the  plaintiff  as  surety 
for  one  M.  N.,  to  secure  the  performance,  on  the  part  of  said 
M.  ]Sr.,  of  [here  state  the  principal  contract  Iriefiy ;  or,  if  in 
writing,  it  may  he  annexed,  amd  referred  to  as  a  part  of  tJie 
complaint]. 

II.  That  thereafter,  and  without  the  knowledge  or  consent  of 
this  defendant,  the  plaintiff  agreed  with  said  M.  IST.  [by  writing 
tinder  seal,  here  state  modification]. 

827.  Traverse  of  Plaintiff's  General  Allegation  of  Perform- 
ance. 

That  the  plaintiff  has  not  duly  performed  all  the  conditions 
of  said  contract  on  his  part,  but,  on  the  contrary  [Iiere  may  set 
forth particula/r  Ireach,  as  in  complaints;  and  if  the 'provision 
Iroken  does  not  appear  in  the  complaint,  it  may  he  stated  thus, 
although  said  contract  contained  a  provision,  of  which  the  fol- 
lowing is  a  copy  :  copy  of  contract],  the  defendant  did  not,  &c. 

828.  Dischwrge  in  Bankruptcy,  (r) 
I.  That  on  the  day  of  ,  18     ,  at  ,  the 

United  States  District  Court  for  the  district  of  duly 

J^IJ^^  ^°™  ^  ^°^  ^'""^'^  '^  ^-  W  This  form  we  regard  as  sufficient 

■'^'f ,  •  under  the  Code,  without  aUeging  the 

If  the  only  materiality  of  the  date  is,  facts  giving  jurisdiction, 

that  it,  was  after  another  event,  it  -is  It  had  finally  heen  settled  in  Camp- 

sufflcii  itly  stated  in  that  way.    Kel-  bell  v.  Perkins  (8  JV.  T.  (4  Seld)  430) 

l«£g  ^  Bater,  15  Abbotts'  Pr..  386.  after  a  gradual  relaxation  by  former 
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made  a  decree  discharging  this  defendant  from  all  his  debts  [ex- 
cepting such  as  were  created  by,  c&c,  if  any  such  debts  there 
were'l. 

{^Continue  as  in  III.  of  following  form.^ 

829.  The  SaTm,  a  fuller  Form,  (s) 

I.  That  on  the  •    day  of  )  18     >  this  defendant, 

then  being  a  resident  of  ,  in  the  county  of  ,  and 

State  of  ,  within  the  jurisdiction  of  the  District  Court  of 

the  United  States  for  the  district  of  ,  and  being  then  and 

there  a  bankrupt  within  the  true  meaning  of  the  act  of  Congress, 
entitled,  "  An  Act  to  establish  a  Uniform  System  of  Bankruptcy 
throughout  the  United  States,"  approved  August  19,  1841,  and 
then  and  there  owing  debts  (i)  which  had  not  been  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  an  execu- 
tor, administrator,  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity,  and  which  he  was  unable  to  pay,  (m) 
did,  by  a  petition  setting  forth,  to  the  best  of  his,  this  defendant's, 

cases  of  the  old  rules  respecting  plead-  ficient  in  pleading  a  discharge  imder 
ing  discharges,  that  the  discharge  the  compulsory  provisions  of  the  bank- 
might  he  given  in  evidence  mider  a  rupt  act.  Such  a  plea  need  not  aver 
plea  -with  notice ;  and  section  161  of  the  existence  of  the  facts  upon  which 
the  Code  makes  this  method  of  aver-  his  creditors  proceeded  against  the 
ring  the  determination  of  a  court  or  bankrupt;  for  they  were  determined 
officer  of  special  jurisdiction  sufficient,  against  him,  and  he  should  not  be  re- 
The  English  form  is  equally  brief,  quired  to  prove  them.  It  should  aver 
OJdtty's  Forms  of  Pr.,  110.  generally,  that  the  defendant  was  a 

(«)  This  form  is  supported  by  Mo-  bankrupt  within  the  true  intent  and 

Nulty  V.  Frame,  1  Sand/.,  128 ;  McCor-  meaning  of  the  act,  setting  forth  enough 

mick  ».  Pickering,  4  JT".  T.  {i  Gomst.),  ofthe  proceedings  to  show  jurisdiction; 

276.     The  followiiig  are  other  cases  be-  and  then,  that  "  such  proceedings  were 

fore  the  Code,  on  pleading  discharges,  thereupon  had"  that  he  was  discharged 

Sackett  v.  Andross,  5  Mil,  337 ;  Ste-  by  the  court.    Stephens  v.  Ely,  6  Sia, 

phens  B.  Ely,  6.  Id.,  607 ;  Seaman  v.  607. 

Stoughton,  3  Sari.  Oh.,  344 ;  Johnson  (t)  A  plea  of  a  discharge  under  the 
V.  Fitzhugh,  Id.,  360 ;  McCabe  v.  voluntary  provisions  of  the  bankrupt 
Cooney,  3  Sandf.  Gh.,  314 ;  Dresser  v.  act,  most  aver  positively  that  the  de- 
Brooks,  3  Bm-i.,  429  ;  Morse  i).  Cloyes,  fendant,  at  the  time  of  presenting  the 
11  Id.,  100;  Varnum  v.  Wheeler,  1  petition,  owed  debts.  Averring  that 
Den.,  331;  Maples  v.  Burnside,  Id.,  the  petition  so  alleged,  is  not  sufficient. 
333 ;  Euckman  «.  Cowell,  1  2f.  T.  (1  Vamum  v.  Wheeler,  1  Den.,  331  ;  and 
Comst),  505.  see  Dresser  v.  Brooks,  8  Barb.,  439. 

A  briefer  form  than  the  above  is  suf-  M  This  is  the  appropriate  form  of 
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knowledge  and  belief,  a  list  of  his  creditors  and  their  respective 
places  of  residence,  and  the  amounts  due  to  each,  together  with 
an  accurate  inventory  (v)  of  his,  the  said  defendant's,  property, 
rights,  and  credits  of  every  name,  kind,  and  description,  and  tlie 
location  and  situation  of  each  and  every  parcel  and  portion 
thereof,  which  said  petition  was  duly  verified  by  his  oath,  apply 
to  the  said  DiS|trict  Court  (w)  of  the  United  States  for  the  said  dis- 
trict of  ,  the  said  court  then  being  held  at  ,  in  the 
said  district,  and  State  of  ,  before  the  Hon.  M.  K,  dis- 
trict judge  of  the  United  States  for  the  district  of  ,  and 
who  then  and  there  had  full  power  and  lawful  authority  to  hold 
said  court,  by  virtue  of  the  said  act  of  Congress  ;  and  did  therein 
declare  himself  to  be  unable  to  meet  his  debts  and  engagements, 
and  pray  to  be  declared  a  bankrupt,  pursuant  to  the  provisions 
of  the  said  act ;  and  that  the  said  petition  being  then  and  there 
received  and  filed  by  the  said  District  Coui't  of  the  United 
States  for  the  district  of  ,  such  proceedings  were  had 
thereon  (x)  that  afterwards,  to  wit,  on  the  4^7  o^  ? 
18  ,  at  ,  a  decree  was  duly  made  and  entered  in  and  by 
the  said  court  in  the  said  matter  of  the  proceedings  in  bankrupt- 
cy upon  said  petition,  of  which  decree  the  following  is  a  copy: 
[copy  of  decree]. 

showing  that  defendant  was  a  bank-  {x)    The  jurisdictional   facts  heing 

rupt.     See  Gillon  «.  Bruen,  5  2f.  T.  stated  as  above,  the  plea  may  at  once 

Leg.  Oha.,  327.    But  a  plea  that  defend-  proceed  to  aver  that,  upon  the  presen- 

ant  did  owe  debts  which  are  not  within  tation  of  the  petition  to  the  court,  such 

the  excepted  classes,  and  that  he  pre-  proceedings  were  thereupon  had  "that 

sented  a,  petition,  &c.,  imports  that  he  he  was  duly  decreed  to  be  a  bankrupt ; 

was  a  bankrupt  within  the  act.    Mc-  without  averring  that  notice  was  pub- 

Nulty  v.  Frame,  1  8andf.,  138.  lished  to  the  creditors,  or  that  objections 

(■5)  A  general  allegation  that  such  were  or  were  not  made  against  the 

affidavits,  schedules,  and  other  neces-  decree,  or  that  twenty  days  had  elapsed 

sary  and  proper  papers  as  are  required  before  the  decree, 

by  the  bankrupt  act,  were  presented,  is  An  averment  that  the  petition  for  a 

not  enough,  but  the  plea  should  state  discharge  was  filed,  and  that  proceed- 

what  papers  in  particular  were  present-  ings  were  had  thereupon,  imports  that 

ed.    Sackett  b.  Andross,  5  Hill,  327.  it  was  presented  to  the  court. 

(w)  It  should  be  averred  that  the  pe-  A  special  averment  that  the  demand 

tition  of  the  bankrupt  was  presented  in  suit  was  included  in  the  list  of  cred- 

to  the  court,  and  the  discharge  granted  itors  contained  in  the  petition,  is  un 

by  the  court,  not  by  the  judge.    Gillon  necessary.    McCormick  B.  Pickering,  4 

«  Bruen,  5  N.  T.  Leg.  Ola.,  227  ;  Sack-  N.  T.  (4  Oomst.),  276. 
ett  v.  Andross  5  Sill,  837. 
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II.  That  thereafter,  and  on  the  day  of  5 18  j 
at  ,  in  the  State  and  distriet  of  aforesaid,  one  O.  P., 
then  and  there  being  the  clerk  of  the  said  District  Court  for  the 
district  of  ,  did,  tinder  a  true  copy  of  the  said  decree, 
make,  sign,  and  affix  thereto  the  seal  of  the  said  court,  a  certifi- 
cate of  which  the  following  is  a  copy :  [copy  of  certificate]. 

III.  That  the  supposed  indebtedness  alleged  in  the  complaint, 
if  any  such  ever  did  accrue,  {yf  accrued  before  [or,  that  the 
supposed  contract  alleged  in  the  complaint,  if  any  such  was 
made,  was  made  before]  {z)  the  granting  of  such  discharge ;  and 
the  indebtedness  is  one  that  was  pi-ovable  against  the  estate  of 
the  defendant  in  the  proceedings  in  which  said  discharge  was 
granted,  {a)  and  was  not,  nor  was  any  part  thereof,  created  in 
consequence  of  a  defalcation  as  a  public  officer,  or  as  an  execu- 
tor, administrator,  guardian,  or  trustee,  or  while  acting  in  any 
other  fiduciary  capacity.  (5)  ' 

830.  Discharge  in  Insolvency. 

I.  That  on  the  day  of  ,  1 8  ,  at  ,  the 
Hon.  ,  judge  of  the  County  Court  of  county  \cyr 
other  officer],  duly  made  (c)  and  granted  to  this  defendant,  then 
an  insolvent,  a  discharge  from  his  debts,  pursuant  to  the  statute, 
of  which  discharge  the  following  is  a  copy :  [copy  discharge]. 

II.  That  the  supposed  indebtedness  alleged  in  the  complaint 

ijj)  It  is  not  essential  to  admit  the  (a)  The  debt  should  he  averred  to 

existence  of  the  deht.    McCormick  v.  have   been   provable    under  the  act, 

Pickering,  4  N.  Y.  (4  Corns*.),  276.  Sackett  v.  Andross,  5  EiU,  337. 

(z)  This  defence  may  be  pleaded  to  (i)  It  should  be  averred  that  the 

an  action  on  a  judgment  founded  on  a  plaintiff's  d6bt  did  not  arise  by  reason 

debt  existing  when  the  bankrupt  filed  of  a  defalcation  as  a  public  officer,  &c., 

his  petition,  but  which  judgment  was  which  debts  are  excepted  by  the  act. 

recovered   before   the    discharge  was  Sackett  d.  Andross,  5  SM,  337  ; '  Maples 

granted,  so  that  the  defendant  had  no  s.  Bumside,  1  Ben.,  332 ;  Dresser  ®. 

opportunity  of  pleading  such  discharge  Brooks,  3  Barb.,  429. 

in  the  prior  suit.    Dresser  11.  Brooks,  8  (c)  In  pleading  an  insolvent's  dis- 

Ba/rh.,  439;   Fox  «.  Woodruff,  9  Id.,  charge,  jn  the  form  prescribed  by  sec- 

498 ;  Johnson  v.  Fitzhugh,  3  Bwrh.  Gh.,  tion  161  of  the  Code  of  Procedure,  it  is 

360 ;   Clark  v.  Rowling,   3  N.    T.   (3  not  necessary  to  state  the  facts  confer- 

Oomst.),  316.     Otherwise,  if  the  dis-  ring  jurisdiction  on  the  officer  who 

charge  might  have  been  pleaded,  but  granted  it.    Livingston  v.  Oaksmith, 

was  not,  in  the  original  action.    Stew-  13  AVbotts'  Pr.,  18?. 
ard  V.  Green,  11  Paige,  535. 
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accrued,  if  any  such  ever  did  {d)  accrue  [or,  was  contracted,  if  any 
such  ever  was  contracted]  [or.  That  the  supposed  contract  alleged 
in  the  complaint,  if  any  such  was  made,  was  made]  before  the 
day  of  ,  18     5  on  which  day  this  defendant  made 

his  assignment,  as  required  by  law,  in  said  proceedings,  and  be- 
fore the  granting  of  such  discharge. 

III.  That  the  contract  alleged  in  the  complaint  was  made 
\or,  was  to  be  executed]  within  this  State,  to  wit,  at 

Or,  III.  That  at  the  time  of  the  first  publication  of  the  no- 
tice, required  by  law,  of  the  application  for  such  discharge,  the 
plain tift"  [or,  said  person  with  whom  defendant  contracted]  was 
a  resident  within  this  State,  to  wit,  at 

Or,  III.  That  the  plaintiff  [or,  said  person  with  whom  de- 
fendant contracted]  united  in  the  petition  required  by  law  in 
said  proceedings,  for  the  discharge  of  this  defendant. 

Or,  III.  That  on  the  day  of  ,  18     ,  a  dividend 

was  duly  mad4  to  the  plaintiff  [or,  said  person  with  whom  de- 
fendant contracted],  from  the  estate  of  this  defendant  as  such 
insolvent  under  said  proceedings,  of  dollars,  which  he 

accepted,  (e) 

831.  Set:off. 

I.  That  before,  and  at  the  time  of  the  commencement  of  this 
action,  the  plaintiff  was,  and  still  is,  indebted  to  the  defendant 
in  the  sum  of  ,  for  the  following  cause  :  *  [here  state  the 

coAise  of  action  relied  on  as  a  set-off],  out  of  which  said  sum  of 
money,  so  due  to  the  defendant,  he  hereby  offers  to  set  off  to 
the  plaintiff  so  much  as  will  be  sufficient  to  satisfy  the  plain- 
tiff's damages,  if  any,  in  respect  to  the  alleged  matters  com- 
plained of  [or,  if  the  cause  of  action  in  the  complaint  is  ad- 
mitted, say,  sufficient  to  satisfy  the  sum  so  due  to  the  plaintiff]. 

832.  The  Samie,  hy  Eseoutors. 

I.  That  the  plaintiff  before,  and  at  the  time  of  the  death  of 
the  said  M.  [the  defendanCs  testator],  was  indebted  to  the  said 
M.  [or,  was  at  and  before  the  commencement  of  this  action  in- 

(d!)  The  answer  need  not  admit  the  (e)  At  least  one  of  these  allegations )» 

validity  or  the  existence  of  the  debt,  necessary.  Smith  u.  Bennett,  ITWend., 

Mci'>)rniick  v.  Pickering,  4  JT.  T.  (4  479 ;  hut  either  one  is  sufficient  with- 

Oomst.),  276.  out  the  others. 
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Set-off  against  Executors.     Denial  of  Money  Lent,  &c. 

debted  to  the  estate  of  the  said  M.],  and  still  is  so  indebted  to 
the  estate  of  the  said  M.,  in  the  sum  of  dollars  &r  the  fol- 

lowing cause :  [Aere  state  the  cause  of  action  relied  on  as  a  set- 
off; and  cmiolvde  as  in  the  preceding  forTn]. 

833.  27ie  Sam,e,  in  an  Action  iy  Executors. 

I.  That  the  said  M.  \the  plaintAff'' s  testator^,  before  and  at  the 
time  of  his  death,  was  indebted  to  the  defendant  [or,  if  the  exec- 
utors-plaintiff were  indebted  in  their  representative  capacity, 
before  and  at  the  time  of  the  commencement  of  this  action,  the 
plaintiffs,  as  the  executors  of  M.,  were,  and  still  are,  indebted 
to  the  defendant]  in  the  sum  of  ,  for  the  following  cause : 

\continue  as  above'].    -^ 


Section   VIII. 

DEFENCES  IN  ACTIONS  FOE  MONEY  LENT,  PAID,  AND  EECEIVED 

834.  Denial  that  money  was  lent p.  61 

835.  Denial  of  request  to  pay,  &c 61 

836.  Denial  that  money  was  received % 61 

837.  Usury 62 

838.  Accounting  and  payment 62 

834.  Denial  that  Money  was  Lent. 
That  the  plaintiff  did  not  lend  him  the  money  mentioned  in 
the  complaint,  nor  any  part  thereof. 

835.  Denial  of  Request  to  Pay,  c&c. 

I.  That  he  never  requested  the  plaintiff  to  pay  any  money  to 
said  [naming  the  person  to  whom,  or  object  for  which,  payment 
is  alleged  to  have  been  made]. 

[II.  That  he  never  promised  to  pay  any  money  to  the  plain- 
tiff on  account  of  any  money  paid  to  the  said  M.  N.] 

836.  Denial  that  Money  was  Recei/oed. 
That  he  has  not  received  the  money  mentioned  in  the  com- 
plaint, nor  any  part  thereof. 
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837.    Usury. 

That  the  loan  alleged  in  the  complaint  was  made  to  the  de- 
fendant by  the  plaintiff  on  the  corrupt  and  unlawful  agreement 
between  them,  that  the  plaintiff  should  reserve  and  secure  to 
himself,  and  the  defendant  would  pay  to  him,  for  the  use  of 
said  sum,  a  greater  sum  than  at  the  rate  of  seven  per  centum 
per  annum  :  to  wit  [here  state  interest  or  compensation  agreed 
on;  and  payment  of  it,  if  it  has  ieenpaid'].  (f) 

838.  Acoowntmg  and  Payment. 

That  on  the  day  of  j  18     ,  this  defendant  ac- 

counted with  and  paid  over  to  the  plaintiff  all  moneys  re- 
ceived by  this  defendant,  up  to  that  day,  as  such  agent  of  the 
plaintiff. 


Section  IX. 

DEFENCES  IN  ACTIONS  FOE  GOODS  SOLD. 

839.  Denial  of  necessaries , 63 

840.  Another  form 63 

841.  Denial  that  credit  has  expired 63 

842.  Denial  of  plaintiff's  title 63 

843.  That  plaintiff  agreed  to  take  note  in  part  payment 63 

844.  Recoupment  for  breach  of  warranty 64 

845.  Setoff; — against  plaintiff's  factor 64 

846.  Payment  in  part,  and  deficiency  in  the  goods  exceeding  the  balance, 

with  counter-claim  for  excess 64 

839.  Denial  of  Necessaries. 

That  the  articles  mentioned  therein  were  not  furnished  to  his 
wife  [or,  child]  with  the  defendant's  [knowledge  or]  consent; 
and  that  the  same  were  not  necessary  for  her  [or,  him]. 

840.  Another  Form. 

That  he  always  furnished  his  wife  [or,  child]  with  all  such 
things  as  were  necessary  for  her  [or,  him]. 

(/)  See  Form  856,  and  iioUt. 
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Demal  of  Salfe.    Agreement  to  Take  Note. 


841.  Denial  that  Credit  has  E«ypired. 

That  said  sale  was  upon  a  credit  of  months  from  the 

,     day  of     •         )  18     )  which  had  not  expired  at  the  com- 
mencement of  this  action,  (a) 

842.  Denial  of  Plaintiff's  Title. 

That  no  part  of  the  goods,  wares,  and  merchandise  in  the 
complaint  mentioned  was  the  property  of  the  plaintiffs  when 
sold  to  thig  defendant ;  but  the  same  then  were  the  property  of 
one  M.  'E.,  who,  and  not  the  plaintiff,  sold  the  same. 

843.  That  Plaintiff  Agreed  to  Take  Note  in  Part  Payment,  (b) 

I.  That  the  said  goods  were  sold  and  delivered  to  the  said 
defendant  by  the  said  plaintiff  on  an  express  agreement,  by  and 
between  them,  that  the  said  plaintiff  should  accept  in  part  pay- 
ment therefor,  to  the  extent  of  dollars,  a  promissory  note 
for  that  sum  drawn  by  this  defendant  [or,  by  one  M.  N.],  and 
dated  on  the               day  of                j  18     ,  and  payable  on  the 

day  of  5  18     ,  [with  an  approved  indorser]  ;  and 

the  residue,  dollars,  in  cash. 

II.  That  on  the  day  of  >  18  ,  and  before  this 
action,  the  defendant  tendered  to  the  plaintiff  such  a  note  as 
above  described  [indorsed  by  one  0.  P.,  who  was  then,  and  still 
is,  a  merchant  at  ,  in  good  credit  and  ability,  and  an  ap- 
proved indorser],  and  is  still  ready  and  willing  to  deliver  the 
same. 

III.  That  the  defendant  refused  to  receive  the  same. 

IV.  As  to  the  residue,  dollars,  the  defendant  says  [al- 
lege payment  or  tender,  as  in  Form,  804  or  820]. 

(a)  In  an  action  for  goods. sold,  an  tion,  that  "the  defendant  is  now  in- 

answer  admitting  the  purchase  of  the  debted  to  the  plaintiffl" — a  denial  of 

goods,  hui  averring  that  they  were  the  contract  set  x^  by  the  plaintiflfe. 

purchased  upon  a  credit  not  expired,  Gilbert  ■!).  Cram,  13  Sow.  Pr.,  455. 

is  not  "  a  statement  of  new  matter  con-  (6)   Baldwin   ads.   Milderberger,    2 

stituting   a   defence,"  but   merely  a  ndll,  176. 
special  denial  of  the  plaintiffs'  aUega- 


6i  ABBOTTS'  POEMS. 


Defences  in  Actions  for  Goods  Sold. 


844.  Recoupment  for  Breach  of  Warranty. 

That  the  said  goods  were  sold  and  delivered  in  the  piece  or 
package,  and  without  an  opportunity  fov  these  defendants  to 
examine  the  same ;  and  at  the  time  of  the  sale  of  the  same  it 
was  represented  and  agreed  by  the  said  \seUer\  that  the  same 
were  and  should  be  free  from  any  defect  or  injury,  and  should 
be  marketable ;  Avhereas,  in  fact,  a  portion  of  the  said  goods, 
being  dry  goods  and  hosiery,  were  iin  marketable,  defective, 
and  injured,  and  the  colors  of  the  same  were  destroyed  and 
changed,  which  was  unknown  to  these  defendants  at  the  time 
of  the  sale  and  delivery.  Whereby  the  defendants  sustained 
damage  dollars,  being  the  amount  of  the  price  of  the 

goods  so  injured  or  defective ;  which  said  last-mentioned  amount 
these  defendants  claim  shall  be  deducted  from  the  amount  that 
may  be  proved  against  them  on  the  trial  of  this  action. 

845.  Set-off  ; — Against  Plaintiffs  Factor. 

I.  That  the  goods  mentioned  in  the  complaint  were,  with  the 
privity  of  the  plaintiff,  sold  and  delivered  to  the  defendant  by 
one  M.  in  his  own  name  as  the  sole  owner,  and  as  and  for  his 
own  goods. 

'II.  That  said  M.  was  in  fact  the  agent  and  factor  of  the  plain- 
tiff in  respect  to  said  goods. 

III.  That  the  plaintiff  did  not  appear,  and  was  not  known  by 
the  defendant  at  or  before  the  time  of  the  sale  and  delivery  to 
be  the  owneV  of  the  goods,  or  in  any  wise  interested  therein.^ 

lY.  That  the  defendant  bought  and  accepted  the  goods  of 
and  from  M.,  as  the  true  and  sole  owner  and  seller;  and  that 
credit  for  the  said  goods  was  given  to  the  defendant  by  the 
said  M.,  and  not  by  the  said  plaintiff. 

\  Y.  That  the  said  M.,  before  and  at  the  time  of  the  sale  and 
delivery  of  the  said  goods,  was,  and  still  is,  indebted  to  the  de- 
fendant for  the  following  cause :  [continue  as  in  Form  831, 
from  the  *]. 

846.  Payment  in  Part,  and  Defidenay  in  the  Goods  Exceeding 
the  Balance,  with  Counter-claim  for  Excess. 
I.  For  a  defence  and  counter-claim,  the  defendant  alleges  that 
the  plaintiffs  have  brought  this  action,  as  defendant  is  informed 
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Counter-claim  for  Value  of  Goods  Redelivered. 


and  believes,  to  recover  a  balance  claimed  to  be  due  for  mirrors 
and  other  articles  furnished  to,  and  for  work  and  labor  done  for, 
this  defendant  by  the  plaintiffs,  on  various  days  between  the 
day  of  ,  18     ,  and  the  day  of  ,  in  the 

same  year ;  that  the  total  amount  of  the  account  of  said  mirroi-s 
and  other  articles,  and  said  work  and  labor,  as  made  out  and 
presented  by  the  plaintiffs,  was  the  sum  of  dollars. 

II.  That  the  defendant  paid  to  the  plaintiffs  from  time  to 
time  various  sums  of  money  on  account  of  said  mirrors  and 
other  articles,  and  work  and  labor,  amounting  in  all  to  the  sum 
of  dollars,  and  redelivered  to  said  agent  certain  articles. 

III.  That  it  was  agreed  between  this  defendant  and  the  plain- 
tiffs, that  all  mirrors  furnished  to  the  defendant  should  be  per- 
fect and  true  mirrors,  and  in  every  way  satisfactory  to  the  de- 
fendant ;  and  that  if  any  of  them  upon  trial  should  prove  to  be 
untrue  or  imperfect,  the  same  should  be  taken  back  by  the 
plaintiffs,  and  others  substituted  in  their  stead. 

IV.  That  among  the  articles  furnished  by  the  plaintiffs  to  this 
defendant  under  said  agreement,  and  included  in  said  account, 
was  one  pier-glass,  three  mantel  mirrors,  and  four  gilt. cornices, 
which  were  charged  in  gross  in  said  account,  at  the  price 
of  dollars.  That  the  said  three  mantel  mirrors  above 
mentioned  proved,  upon  examination  and  trial,  to  be  untrue  and 
imperfect ;  and  they  were  entirely  unsatisfactory  to  this  defend- 
ant ;  that  he  promptly  notified  the  plaintiffs  of  the  deficient  and 
unsatisfactory  quality  and  character  of  said  mirrors,  and  re- 
quested them  to  take  them  away,  and  replace  them  with  true 
and  perfect  mirrors ;  but  they  have  never  complied  with  the 
request  of  this  defendant  in  this  regard.  That  the  defendant 
has  at  all  times  been,  and  still  is,  ready  to  redeliver  said  mirrors 
to  said  plaintiff.  That  the  same,  if  true,  perfect,  and  satisfactory, 
would  have  been  worth  about  the  sum  of  dollars,  at  the 
price  that  such  mirrors  were  to  have  been  furnished,  under  the 
agreement  between  the  plaintiffs  and  this  defendant ;  but  that 
they  were  worth  at  least  dollars  less,  on  account  of  their 
deficient  character.  And  the  defendant  claims  that  the  defi- 
ciency in  the  value  of  said  mirrors,  to  wit,  the  sum  of  dol- 
lars should  be  deducted  from  said  account. 

Wherefore,  the  defendant  claims  to  recoup  said  sum  of 
dollars  for  such  deficiency,  by  way  of  counter-claim  to  the 
Vol.  II.— 5 
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plaintiifs'  demand,  to  the  extent  of  the  balance  claimed  by  the 
plaintiffs,  and  asks  judgment  against  the  plaintiffs  for  the  ex- 
cess ;  and  for  his  costs  in  this  action. 


Section  X. 
DEFENCES  IN  ACTIONS  FOE  WORK,  LABOE,  AND  SEEVICES. 

847.  Accounting  and  payment p.  66 

848.  Counter-claim,  against  carriers,  for  negligence 66 

849.  Exorbitant  brokerage 67 

847.  Accounting  and  Payment,  {a) 

I.  They  deny  each  and  every  allegation  in  said  complaint, 
except  what  is  hereinafter  admitted. 

II.  The  defendants,  admitting  that  Said  plaintiff  did,  at  the 
request  of  defendants,  enter  into  the  service  of  the  defendants 
[to  board  their  servants  and  hands  in  their  employ],  as  stated 
in  the  complaint,  allege  that  they  did  account  with  said  plain- 
tiff on  the  day  of  ,18;  and  that  on  said  account- 
ing there  was  found  due  said  plaintiff  only  the  sum  of 
dollars. 

Second.  For  a  further  defence,  the  defendants  allege  that  be- 
fore the  commencement  of  this  action  they  paid  to  said  plaintiff 
said  sum  of  dollars,  so  found  due  upon  the  accounting 

hereinbefore  alleged,  in  full  of  the  plaintiff's  claims. 

848.  Cowiter-olaim,  against  Carriers,  for  JFegligence. 
That  the  transportation  of  the  goods  mentioned  in  the  com 
plaint  was  conducted  so  badly  and  negligently,  and  with  so 
little  care,  that  by  the  mere  carelessness,  negligence,  and 
improper  conduct  of  the  said  plaintiff  and  his  servants  in  that 
behalf,  a  part  of  the  said  goods,  of  the  value  of  at  least 

(a)  This  form  is  from  Rice  i>.  O'Con-  tbougi  it  avers  a  balance,  and  a  prom- 

nor  (10  Abbotts'  Pr.,  363),  modifying  it  ise  of  plaintiff  to  pay  it,  is  bad ;  for  it 

to  obviate  the  objections  there  raised,  is  a  mere  accord  without  satisfao-tion. 

A  plea  merely  of  an  account  stated.  Bump  v.  Phoenix,  6  SUl,  308. 
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dollars,  were  wholly  lost  to  the  defendant ;  and  a  part  thereof, 
of  the  value  of  dollars,  were  damaged  in  the  sum  of 

dollars  ;  which  said  loss  and  damages,  amounting  to  the 
sum  of  dollars,  the  defendant  claims  the  right  to  counter- 

claim, recoup,  and  set  off  against  the  plaintiff's  demand  to  the 
extent  thereof;  and  demands  judgment  against  said  plaintiff 
for  the  said  sum  of  dollars,  or  so  much  thereof  as  he  may 

be  entitled  to  over  and  above  the  plaintiff's  claim. 

849.  Exorbitant  Brokerage. 

That  the  said  supposed  agreement,  in  the  plaintiff's  complaint 
set  forth,  whereby  this  defendant  is  alleged  to  have  agreed  to 
pay  the  plaintiff  dollars  for  procuring  a  loan  of 

dollars  for  years,  is  an  agreement  to  pay  in  contravention 

of  the  statute  "  Of  Brokerage,  Stock-jobbing,  and  Pawn- 
brokers." 


Section  XI. 

* 

DEFENCES  IN  ACTIONS  ON  BILLS,  NOTES,  AND  CHECKS. 

850.  Denial  of  making  or  acceptance  of  note  or  bill 68 

851.  Unautliorized.  acceptance  in  name  of  corporation 68 

853.  Denial  of  indorsement .' 68 

853.  That  defendant  indorsed  as  agent ;  where  the  complaint  set  forth  the 

contract  untruly  in  this  respect 69 

854.  Mistake  in  amount  of  note 69 

855.  Alteration  of  the  instrument 70 

856.  Usury  in  making  note W 

857.  A  shorter  form 71 

858.  Usury  in  the  transfer  of  an  accommodation-note , 71 

859.  That  the  biU  was  given  to  secure  the  performance  of  a  usurious  con- 

tract between  the  acceptor  and  a  third  person 73 

860.  Illegal  interest  in  note 73 

861.  Note  given  to  insurance  corporation,  unauthorized  by  their  charter 73 

863.  Want  of  consideration 74 

863.  That  the  acceptance  was  for  accommodation 75 

864.  That  the  note  was  for  accommodation,  and  was  misapplied 75 

865.  That  the  note  or  acceptance  was  given  for  goods-  sold,  but  never  deliv- 

ered    '6 

866.  That  the  notes  were  given  for  purchase-money,  and  plaintiff  failed  to 

convey '^7 
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867.  Fraud  in  the  making '. 77 

868.  That  the  note  was  for  goods  sold  hy  means  of  deceit 78 

869.  That  the  note  was  for  goods  sold  with  a  false  warranty 78 

870.  Recoupment,  for  breach  of  warranty 79 

871.  That  the  note  was  given  on  a  purchase  of  diseased  sheep,  and  that  they 

injured  other  sheep  of  the  defendant 79 

873.  Denial  of  transfer  to  the  plaintiff 80 

873   Qualified  admission  of  note,  and  denial  of  plaintiff's  title 81 

874.  Wrongful  transfer  by  partner 81 

875.  Denial  of  validity  of  transfer  of  note  by  moneyed  corporation,  on  several 

grounds 81 

876.  By  accommodation  indorsers,  alleging  extension  given  to  makers 88 

877.  That  defendant  was  a  surety,  and  that  plaintiif  holds  collateral  securities 

to  which  defendant  asks  to  be  subrogated 83 

878.  Denial  of  acceptance,  presentment,  anc"  protest 83 

879.  Denial  of  notice 83 

880.  Denial  of  presentment 84 

881.  Denial  of  excuse  for  non-presentment  84 

883.  Breach  of  special  agreement  as  to  presenting  and  giving  notice 84 

883.  Payment  of  bill,  to  drawer,  before  indorsement 85 


850.  Denial  of  Making  or  Aoaeptance  of  Note  or  Bill. 

That  the  defendant  [or,  M.  N.]  did  not  make  the  promissory 
note  [or,  accept  the  bill]  alleged  in  the  compMnt. 

851.  TTnauthorized  Acoeplxmce  in  Na/me  of  Corporabion. 

I.  That  the  said  bill  was,  without  the  authority  or  consent  oi 
these  defendants,  and  out  of  the  course  of  their  regular  business, 
and  without  consideration  to  them,  accepted  in  their  name^by 
one  M.  N.,  fraudulently  pretending  to  act  under  their  au- 
thority. 

II.  That  these  defendants  have  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  whether  the  said  bill  was  ever 
indorsed  by  said  \_payee'],  and  delivered  to  the  plaintiffs ;  but 
these  defendants  aver  that  the  same  was  not  so  indorsed  until 
after  its  maturity  [or,  was  so  indorsed  and  transferred  without 
consideration],  and  that  prior  to  such  indorsement  the  plaintiffs 
had  full  notice  and  knowledge  of  all  the  facts  hereinbefore 
stated. 

852.  Denial  of  Indorsement. 
That  the  defendant  \or,  M.  N.]  did  not  indorse  [nor  deliver^ 
the  promissory  note  \pr,  bill]  mentioned  therein. 
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853.  That  Defendant  Indorsed  as  Agent  j  where  the  Complaint 
set  forth  the  Conbraot  Untruly  in  this  Respect,  (a) 

I.  [Denial  of  making  indorsement^  and  protest  of  note  such  as 
alleged.    See  Form  878.] 

II.  This  defendant  says  that  the  following  is  a  true  copy  of 
the  promissory  note  made  by  the  said  firm  of  A.  &  Co.,  and  on 
which  this  action  is  brought :  [copy  of  note  and  indorsement, 
with  addition  of '■'■Treasurer'''  to  defendant's  signature']. 

III.  That  at  the  time  of  the  making  and  indorsement  of  said 
note  this  defendant  was  the  treasurer  of  the  Company, 
at  ,  a  foreign  corporation,  duly  incorporated  by  and 
under  the  laws  of  the  State  of  ;  and  that  he  was  author- 
ized by  them  to  receive  the  said  note,  and  to  indorse  the  same 
to  the  plaintiffs,  as  such  treasurer,  of  all  which  facts  the  plain- 
tiffs had  notice.  (5) 

IV.  That  said  corporation  was,  at  the  time  of  said  indorse- 
ment, indebted  to  the  plaintiffs  to  the  amount  of  about 
dollars,  for  goods,  wares,  and  merchandise,  furnished  by  the 
said  plaintiffs  to  the  said  corporation ;  and  said  note  was 
received  and  indorsed  by  him  as  such  treasurer,  and  not  in  his 
individual  capacity,  and  was  received  by  the  plaintiffs  as  an 
obligation  of  the  said  corporation,  on  account  of  said  precedent 
debt  due  to  them  from  the  said  corporation,  and  for  and  on 
account  of  no  other  consideration  whatever,  and  that  he  re- 
ceived no  consideration  therefor. 

854.  Mistake  in  Amownt  of  Note,  (c) 

That  said  note  was  given  upon  a  settlement  of  account 
between  the  defendant  and  the  plaintiff,  and  was  intended  by 
them  to  be  made  and  received  for  the  sum  of  dollars, 

then  claimed  by  the  plaintiff  to  be  the  amount  due  him  from 
this  defendant ;  but  that  when  it  was  made,  it  was,  by  mistake 
of  the  parties,  given  for  the  sum  of  dollars  mentioned 

ifl)  Tliis  is,  in  substance,  the  answer  the  plaintiffs  have  a  right  of  action 

in  Babcock  «.   Beman,   11  i\7i   Y.   (1  against  some  other  person.    White  «, 

Kern.),  200.  Skinner,  13  Johns.,  307. 

(5)  The  defendant  in  such  a  case  (c)  This  form  is  sustained  by  Seeley 

should  aver  and  prove  the  authority  v.  Bngdl,  13  N.  Y.  (3  Kern),  543 
under  which  he  acted,  and  show  that 
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in  the  complaint,  instead  of  the  sum  of  dollars,  which 

was  all  that  was  due ;  and  as  to  the  excess,  to  wit,  dol- 

lars, the  same  is  without  consideration. 

856.  Alteration  of  the  Instruwsnt. 

That  after  the  making  [or,  acceptance]  and  issue  of  said  note 
[or,  bill]  and  before  this  action,  the  same  was  materially  altered, 
without  the  consent  of  the  defendant,  by  adding  the  signature 
of  M.  N.  as  a  joint  make'r  thereof  [or,  by  cutting  off  the  signa- 
ture of  M.  N.,  who  was  a  joint  maker  thereof,  or,  by  adding 
the  words  "  payable  at  ,"  or  otherwise,  as  the  case  may  le]. 

856.  Usury  in  MaTcing  Note,  (d) 

I.  That  the  note  mentioned  in  the  complaint  was  made  and 
delivered  to  the  plaintiffs  xipon  the  usurious  agreement  between 
the  defendant  and  the  plaintiffs,  that  the  defendant  should  pay 
the  plaintiffs,  and  that  the  plaintiffs  should  reserve  and  secure 
to  themselves,  for  the  loan  of  money,  a  greater  sum  than  at  the 
rate  of  seven  per  cent,  per  annum,  to  wit,  at  the  rate  of 

per  cent,  per  annum  [besides  a  commission  of  per  cent, 

on  the  face  of  said  note],  (e) 

II.  That  said  sum  was  deducted  and  reserved  from  the 
amount  of  said  note  by  the  plaintiffs,  and  the  balance  only  paid 

((?)  Usury  can  no  longer  be  proved  rendered  the  securities  void  accor^ng 

•under  a  denial  of  making  the  contract,  to  those  lavi's.    Curtis  «.  Hasten,  11 

Evidence  of  it  in  the  transfer  of  a  note,  Paige,  15.    For  such  allegations,  see 

if  not  alleged  in  the  pleadings,  is  iuad-  Vol.  I.,  ante,  p.  386,  Form  476. 

missible,   even  as  a   circumstance   to  (e)  A  general  allegation  of  usury  ia 

show  that  the  holder  did  not  take  the  not  enougt.     The  ansvrer  should  state 

note  in  good  faith.     Scott  i>.  Johnson,  5  what  the  usurious  agreement  was,  and 

Bosw.,  213.    So  an  allegation  that  one  between  whom  it  was  made,  and  the 

received  goods  "without  paying  any  amount  of  the  usury  (Manning  «.  Tyler, 

consideration  therefor,"  is  not  sustained  31  N.   Y.,  567;   Griggs  t.  Howe,  81 

by  proof  that  the  advances  made  by  Barb.,  100),  as  well  as  the  amount  ol 

him  were  at  a  usurious  rate  of  interest,  the    loan.      Smalley   v.    Doughty,   6 

WiUiams  v.  Birch,  6  Bosw.,  299.  Boaw.,  66.    The  rat*  should  be  stated 

To  set  up  the  defence  that  a  foreign  with  defiuiteness  (Dagal  v.  Simmons, 

contract  is  void  by  foreign  usury  laws,  23  N.  Y.,  491) ;  although  a  variance  in 

defendant  should  first  state  what  those  this  respect  is  not,  under  the*  Code, 

laws  were  at  the  time  of  the  transac-  more    fatal    than   in    alleging    othei 

tion,  and  then  set  out  the  facts  which  facts. 
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to  tliis  defendant ;  that  is  to  say,  that  this  defendant  agreed  to 
pay,  and  the  plaintiffs  agreed  to  receive,  dollars  for  said 

loan,  the  plaintiffs  reserving  and  securing  to  themselves  for  the 
loan  of  money  on  said  note,  until  the  maturity  thereof, 
dollars. 

857.  A  Shorter  Form. 

That  he  gave  to  the  plaintiff  the  note  mentioned  therein,  in 
pursuance  of  a  mutual  agreement  {f)  between  the  plaintiff  and 
defendant,  that  the  plaintiff  should  lend  the  defendant  the  sum 
of  dollars  from  the  day  of  >  18     ,  until  the 

day  of  ■ )  18     \pr,  until  demand],  upon  interest  at 

the  rate  of  per  cent,  per  annum  [or,  cents  per  day 

on  each  one  hundred  dollars]. 

II.  That  the  defendant  received  from  the  plaintiff  dol- 

lars only,  as  consideration  for  the  said  note ;  the  plaintiff 
retainiing  dollars,  as  interest  thereon. 


858.  Usury  in  the  Transfer  of  an  Accommodation-note,  {g) 

I.  That  on  the  day  of  5  18  ,  the  defendant 
made  the  note  mentioned  in  the  complaint,  and  without  consid- 
eration delivered  the  same  to  one  M.  N.,  as  his  agent,  to  have 
the  same  discounted  for  the  defendant  [or,  to  one  M.  IST.,  as  an 
accommodation-note  for  the  benefit  of  said  M.  N.] 

II.  That  said  M.  N.  thereafter  delivered  said  note  to  one  O. 
P.,  as  the  agent  of  said  ,  without  consideration,  (A)  to' 
have  the  same,  &e.  [alleging  purpose  as  aiove']. 

III.  That  said  O.  P.  delivered  said  note  to  one  Q.  R.,  as  col- 
'  lateral  security  for  the  payment  of  a  loan  made  by  Q.  E.  to 


(/)  It  is  not  necessary  to  allege  in  discount,  by  the  plaintiff,  of  the  note 
terms  that  the  transaction  was  "usu-  sued  on,  should  show  that  the  note 
rious"  or  "  corrupt,"  if  facts  which  never  had  any  valid  existence  as  a  con- 
amount  to  usury  are  stated  with  suffl-  tract  or  promise  to  pay  at  the  time  it 
cient  certainty.  Miller  «.  Schuyler,  30  was  discounted  by  the  plaintiff.  It  is 
iT.  T-  533.  '^°*  sufficient  to  say  that  defendants  re- 

(g)  This  form  Is  adapted  from  Catlin  ceived  no  consideration  for  the  note. 

V.  Gunter,   11   Jf-  T.  (1  Eem.),   368;  That  may  be  true,  and  yet  the  note 

which  was  approved  as  sufficient  in  may  have  been  passed  for  fuU  consid- 

Manning  1).  Tyler,  31  If.  T.,  567.  eration  before  the  plaintiff  discounted 

(K)  An  answer  pleading  usury  in  the  it.    BurraU  ».  Bowen,  31  How.  Pr.,  378. 


72  ABBOTTS'  POEMS. 


Defences  in  Actions  on  BUls,  Notes,  and  Checks. 


0.  P.  of  the  sum  of  dollars,  and  payable  on  the  day 

of  ,18     . 

IV.  That  npon  said  loan,  and  at  or  before  so  pledging  said 
note,  said  O.  P.  and  Q.  K.  had  agreed  that  said  Q.  E.  should 
reserve,  and  0.  P.  should  pay,  interest  on  such  loan  at  the  rate 
of  per  cent,  per  annum. 

859.  That  the  Bill  was  Given  to  Seau/re  the  Performance  of 
a  Usurious  Contract  letween  the  Acceptor  and  a  Third 
Person. 

I.  That  before  the  making  of  the  said  bill,  and  on  the 
day  of  ,  18     ,  at  ,  it  was  cor'ruptly  agreed  by  and 

between  the  said  [acceptor'],  and  one  M.  N.,  that  he,  the  said 
M.  N.  [here  state  the  usurious  agreement]. 

n.  That  for  securing  the  repayment  of  the  said  sum  so  to  be 
lent,  it  was  further  agreed  that  the  said  defendant  should  make, 
and  draw,  and  indorse,  and  the  said  [acceptor]  should  accept,  the 
said  bill,  and  that  the  said  [acceptor]  should  deliver  the  same  to 
the  said  M.  N. 

III.  That  in  pursuance,  and  in  part  performance  of  the  said 
corrupt  and  unlawful  agreement,  the  said  defendant  afterwards 
made,  and  drew,  and  indorsed,  and  the  said  [acceptor]  then  and 
there  accepted  the  said  bill  of  exchange,  and  delivered  the  said 
bill  of  exchange  so  made,  and  indorsed,  and  accepted  as  afore- 
said, to  the  said  M.  N.  on  the  terms  aforesaid;  that  in  further 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  the  said 
M.  N.  afterwards  lent  and  advanced  to  the  said  acceptor  the 
sum  of  dollars,  and  afterwards  said  further  sum  of 

dollars  [according  to  the  agreement  stated  above]. 

860.  Illegal  Interest  in  Note.  (*) 

As  to  the  sum  of  dollars,  parcel  of  said  sum  of 

dollars,  in  said  complaint  demanded,  the  said  defendant  admits 
that  he  owes  the  said  sum  of  dollars  to  the  said  plaintiflF; 

but  as  to  the  sum  of  dollars,  tlTe  residue  of  the  said  sum 

of  dollars,  the  said  defendant  says  that  the  said  promis- 

(j)  This  form, — ^whioh  is  applicable  the  usurious  interest, — is  icoTsi  Nash't 
In  case  of  a  statute  which  only  forfeits    PI.  &  Pr.,  311. 
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Bory  note  in  the  complaint  mentioned,  was  given  by  the  said 
defendant  to  the  said  plaintiff  for  the  loan  of  dollars  for 

years,  and  no  more ;  and  that  the  said  sum  of  dol- 

lars was  included  in   said  note,  as  interest  on  the  said  sum 
of  dollars  for  the  said  term  of  years,  at  the  rate 

of  per  cent,  per  annum. 

861.  Note  Oiven  to  Insurance  Corporation  Unauthorized  hy 
their  Charter,  {j) 

I.  That  at  the  times  mentioned  in  the  complaint,  the  plaintiffs 
were  a  corporation  created  By  the  State  of  New  Jersey,  doing 
business  in  the  State  of  'New  York,  and  that  they  were  incorpo- 
rated for  the  purpose  of  carrying  on  the  business  of  mutual 
life  insurance,  and  for  no  other  purpose. 

II.  That  by  the  2d  section  of  the  act  of  incorporation,  it  was 
"  declared  and  pTovided  that  all  persons  who  should  insure  in 
or  with  the  corporation  should,  while  they  continued  so  in- 
sured, be  deemed  to  be,  and  taken  as  members  of  the  corpora- 
tion ;"  that  by  the  6th  section  of  the  act,  it  was  "  declared  and 
provided  that  it  should  and  might  be  lawful  for  the  officers  of 
the  corporation  to  take  the  notes  or  obligations  of  the  members 
for  the  amount  either  in  part  or  in  whole  of  the  premium  of 
insurance,  in  proportion  to  the  amount  insured ;"  and  that  the  act 
contained  no  other  provision  in  relation  to  taking  the  notes  or 
obligations  of  any  person  for  any  purpose  whatever. 

III.  That  at  the  time  the  defendant  executed  the  three  notes 
therein  mentioned  he  was  a  citizen  of  this  State,  and  had  not 
insured  in  or  with  the  plaintiffs,  or  become  a  member  thereof; 
and  that  such  notes  were  not,  nor  was  either  of  them,  executed 
by  him  as  a  member  of  the  corporation,  for  the  amount,. either 
in  whole  or  in  part,  of  any  premium  of  insurance  owing  by  him ; 
but  that  the  said  three  notes  were  executed  by  the  defendant, 
without  there  being  any  consideration  therefor  to  him,  for  the 
accommodation  respectively  of  M.  L.  &  D.  in  the  complaint 
named,  which  was  known  to  the  plaintiffs ;  and  that  the  same 
were  received  by  the  plaintiffs  for  the  respective  premiums  of 

(f)  This  form  is  sustained  by  Mutual  Benefit  Life  Ins.  Co.  v.  Davis,  13  JT.  T. 
(3  Kern.),  569. 
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insurance  upon  the  policies  issued  by  the  plaintiffs  to  said  M. 
L.  &  D.  respectively ;  whereby  they  respectively  became  in- 
sured in  the  company,  and  members  thereof;  and  that  the  de- 
fendant was  in  no  manner  interested  in  said  policies,  or  in  the 
insurance  effected  thereby,  which  the  plaintiffs  well  knew  at 
the  time. 

862.  Want  of  Consideration.  (A;) 

I.  Admits  that  he  made  the  promissory  note  as  stated  and 
set  forth  in  the  complaint,  that  the  same  was  indorsed  by  the 
payee,  and  that  the  plaintiff  is  the  lawful  owner  and  holder 
thereof,  and  that  no  part  thereof  has  been  paid. 

II.  But  defendant  alleges,  on  information  and  belief,  that  the 
plaintiff  became  the  purchaser,  holder,  and  owner  of  said  note, 
on  or  about  the  day  of  )  18  >  and  after  the  same 
had  become  due. 

III.  And  defendant  alleges  that  said  note  was  made,  exe- 
cuted, and  delivered  by  the  defendant,  in  consideration  of  the 
sale  and  assignment  to  him  of  a  certain  instrument  in  writing, 
commonly  called  a  canal  revenue  certiticate,  and  for  no  other 
consideration  whatever,  which  certificate  was  for  the  payment 
of  dollars,  and  was  made  and  issued  by  tlie  comptroller 
of  the  State  of  JSTe^y  York,  in  the  form  prescribed  in  the  second 
section  of  the  act,  chapter  485,  of  the  Session  Laws  of  1851,  and 
of  the  act  therein  referred  to,  passed  in  the  year  1831,  and 
which  certificate  was  signed  by  the  comptroller  of  the  State 
oflacially,  and  countersigned  by  the  transfer  agent  appointed  by 
him,  and  purported  on  its  face  to  be  made  and  issued  by  the 
said  comptroller,  under  the  authority  of  an  act  \title  and  date 
of  staUite\\  and  in  and  by  said  certificate  it  was  certified  and 
stated -that  the  person  named  therein,  and  his  assigns,  were  en- 
titled to  receive  [stating  tenor  of  the  certificate']. 

TV.  And  the  defendant  alleges  that  said  canal  revenue  certifi- 
cate, so  sold  and  assigned  to  him,  and  for  the  assignment  ot 
which  to  him  the  promissory  note  set  forth  in  the  plaintiff's 
complaint  was  given  by  the  defendant  as  aforesaid,  -was  wholly 
null  and  void ;  that  the  comptroller  had  no  lawful  power  or  au- 
thority to  issue  the  same;  that  it  does  not  convey  or  give  to 

(Jc)  This  form  is  sustained  by  Rodman  v.  Munson,  13  Barb.,  04. 
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the  holder  and  owner  thereof,  any  right  or  title  to  any  portion 
of  the  remainders  of  the  revenues  of  the  canals  of  this  State, 
mentioned  or  referred  to  in  section  three,  article  seven,  of  the 
Constitution,  or  any  of  the  revenues  or  moneys  derivable  from 
said  canals,  or  any  valid  or  legal  claim  against  this  State  for 
the  payment  of  the  money  mentioned  in  said  canal  revenue  cer- 
tiiicate,  or  any  gart  thereof ;  and  that  the  supposed  act  of  the 
Legislature  mentioned  and  referred  to  in  said  certificate,  and 
which  is  the  aforesaid  chapter  485,  under  and  by  virtue  of 
which  the  said  canal  revenue  certificate  purports  to  have  been 
issued,  and  upon  pretence  of  which  the  defendant  admitted  the 
saftie  was  issued,  was  repugnant  to  and  in  violation  of  the  pro- 
visions of  the  seventh  article  of  the  Constitution  of  this  State, 
and  was  utterly  null  and  void. 

863.  That  the  Acceptance  was  for  Accommodation.  {I) 

I.  That  he  accepted  the  bill  mentioned  in  the  complaint  for 
the  accommodation  of  the  plaintiff  [or,  of  said  M.  N.]  ;  and  that 
there  was  never  any  value  or  consideration  for  the  acceptance  or 
payment  of  said  bill  by  the  defendant. 

[Addinff,  where  theplaintiffis  an  indorsee^  II.  That  the  same 
was  indorsed  to  the  plaintiff,  and  he  always  held  the  same,  with- 
out any  value  or  consideration,  (m) 

864.  That  the  Note  was  for  Accommodation,  and  was 
Misapplied. 

I.  That  the  note  mentioned  and  described  in  the  complaint 
was  given  by  this  defendant  to  \the  payee]  therein  named,  with- 
out any  other  consideration  than  is  hereinafter  stated. 

II.  That  theretofore,  this  defendant  had  loaned  his  promissory 
note  for  dollars,  dated  on  the  day  of  ,  18     ,  to 

(Z)  This  foim  is  from  Bullen  &  L.  W.,  sets  up  no  defence,  and  no  evidence  can 

305.  be  admitted  under  it.    It  is  necessary 

(m)  An  answer  in  an  action  by  an  tbat  suoli  an  answer  should  show  that 
indorsee  of  a  note,  alleging  that  the  the  indorser  was  so  indebted  at  the 
plaintiff  gave  no  value  for  the  note,  but  time  of  the  transfer  to  the  plaintiff,  aa 
took  the  same  as  security  for  an  old  the  latter  takes  the  note  free  from  sub- 
debt,  and  showing  that  the  plaintiff's  sequent  equities.  Elwell  ®.  Dodge,  33 
Indorser  is  indebted  to  the  defendant,  Bari.,  336. 
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said  [payee]  without  consideration,  and  solely  for  the  accommo- 
dation of  said  [payee],  and  upon  his  promise  to  take  up  and  pay 
the  same  at  maturity. 

III.  That  said  note  fell  due  on  the  day  of  j  18    , 

and  that,  at  the  request  of  said  [payee],  this  defendant  then 
gave  him  the  note  in  suit,  for  the  special  purpose  of  enabling 
him  therewith  to  take  up  and  renew  said  first  note  of  dol- 

lars, he  paying  the  balance,  and  upon  the  agreement  with  him 
that  it  should  be  so  used,  and  not  otherwise. 

TV.  That  the  plaintiff  having  a  claim  then  over-due  against 
the  said  [payee],  he  said  [payee]  wrongfully  diverted  said  note 
from  the  purpose  for  which  it  was  given,  and  fraudulently  mis- 
applied the  same  by  giving  it  to  the  plaintiff  as  collateral  to 
secure  the  payment  of  said  claim. 

Y.  That  the  plaintiff  is  not  a  'bonorfide  holder  of  the  note  in 
suit  for  a  valuable  consideration ;  but  received  the  same  with 
notice  of  the  foregoing  facts,  («.)  and  as  collateral  to  secure  the 
payment  of  an  antecedent  debt,  and  without  paying  any  con- 
sideration therefor. 

VI.  This  defendant  denies  each  and  every  allegation  of  the 
complaint,  inconsistent  with  the  foregoing  statement. 

865.  That  the  Note  or  Acceptance  was  Given  for  Ooods  Sold, 
hut  Never  Del-i/vered.  (o) 

I.  That  the  bill  [or,  note]  mentioned  in  the  complaint  was 
accepted  [or,  given]  by  the  defendant  for  the  price  of  goods  to 
be  sold  and  delivered  by  the  plaintiff  to  the  defendant  before 
the  said  bill  [or,  note]  should  become  due. 

II.  That  defendant  has  always  been  ready  and  willing  to  buy 
and  accept  said  goods  from  the  plaintiff,  and  has  duly  performed 
all  the  conditions  on  his  part. 

III.  That  the  plaintiff  has  not  sold  and  delivered  the  same  to 
the  defendant  [though  the  defendant,  on  the  day  of  , 
at            ,  duly  requested  him  so  to  do]. 

(w)   This  constitutes  prima  facie  a  been  injured.    Rocliester  v.  Taylor,  23 

good  defence,  and  it  is  not  necessary  to  Barb.,  18. 

allege  that  defendant  has  been  injured       (o)  This  form  is  from  Bvllen&L.  F., 

by  the  diversion.    It  is  incumbent  upon  806. 
the  plaintiff  to  show  that  ho  has  not 


ANSWERS.  77 


Failure  of  Consideration.    Fraud. 


lY.  That  except  as  aforesaid  there  never  was  any  considera- 
tion for  the  acceptance  or  payment  of  said  bill  [or,  giving  or 
payment  of  said  note]  by  the  defendant. 

866.  That  the  Notes  were  Omen  for  Pv/rchase-money,  and 
Plaintiff  Failed  to  Convey,  {p) 

I.  That  the  only  consideration  of  the  said  three  several  notes 
was  and  is  the  sale  of  a  certain  piece  of  land,  situate  in  the 
connty  of  ,  and  State  of  ,  and  known  and.  described 
as  [description']. 

II.  That  at  the  time  of  making  said  several  promissory  notes, 
the  said  plaintiff  agreed  to  convey  the  said  premises  to  this 
defendant,  at  the  time  when  the  sum  named  in  the  note  de- 
scribed in  the  first  count  of  the  said  complaint  should  become 
due  and  payable,  to  wit,  on  the  said  day  of  ?  18  ; 
and  take  a  mortgage  from  this  defendant  on  said  premises,  to 
secure  the  payment  of  the  sums  mentioned  in  the  two  notes 
described  in  the  second  and  third  counts  of  the  said  complaint. 

III.  That  the  defendant  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  on  said  day,  and  ever  since,  been 
ready  and  willing  to  pay  the  first-named  sum,  and  execute  and 
deliver  said  mortgage,  on  the  delivery  by  the  said  plaintiff  of 
such  deed  of  conveyance. 

lY.  That  said  plaintiff  did  not,  on  the  said  day  of 

,  18  ,  nor  at  any  time  since,  offer  to  convey  the  said 
premises  to  the  said  defendant,  on  the  payment  of  the  sum 
mentioned  in  the  said  first  note,  and  the  execution  of  a  mort- 
gage by  the  said  defendant  as  aforesaid,  to  secure  the  sums  of 
money  mentioned  in  the  two  other  notes  [or,  if  by  the  agreement 
it  was  necessary,  allege  demand  and  refusal]. 

867.  Fraud  in  the  Malcing. 

I.  That  the  plain  tiff  induced  him  to  make  the  note  mentioned 
in  the  complaint,  by  representing  that  he  was  authorized  by  one 
M.  'N.,  to  whom  the  defendant  owed  the  amount  of  the  same, 
to  take  a  note  to  himself  in  satisfaction  of  such  debt. 

[(^)  This  form  is  sustained  by  EUlis  v.  Hubbard,  4  Ind.,  206. 
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II.  That  the  said  representation  was  false,  and  made  with  in- 
tent to  deceive  and  defraud  this  defendant. 

III.  That  the  defendant  received  no  consideration  for  the  said 
note,  {q) 

868.  That  the  Note  was  for  Goods  Sold  hy  Means  of  Deceit,  (r) 

I.  [^Allege  sale  as  in  the  case  of  an  action  for  damages  for  de- 
ceit, (s)  Vol.  Z,  ante,  p.  432,  omitting  at  the  end  tjie  words, 
"  whereby  the  plaintiff  was  misled,  to  his  damage,  &c.] 

II.  That  said  note  was  given  to  the  plaintiff  without  any  other 
consideration  than  said  [sale]. 

III.  That  immediately  on  discovering  said  fraud,  the  defend- 
ant rescinded  said  {contracf],  and  delivered  [or,  tendered]  to  the 
plaintiff  all  that  the  defendant  had  received  under  said  contract, 
upon  condition  of  his  returning  said  note,  which  the  plaintifl 
refused  to  do.  {t) 

869.  That  the  Note  was  for  Goods  Sold  with  a  False  Warranty. 

I.  That  the  defendant  gave  the  note  mentioned  in  the 
complaint  for  and  on  account  of  certain  goods,  called  , 

theretofore  furnished  by  the  plaintiff  to  him,  the  defendant, 
imder  a  representation  and  warranty  by  the  plaintiff,  at  the 
time  of  so  furnishing  them,  made  to  the  defendant,  that  the  said 

(?)  A  plea  of  want  of  consideration,  the  fraud  of  a  broker,  who  was  the 

m  an  action  on  a  bill  of  exchange,  must,  plaintiff's  agent,  see  Cassard  «.  Hin- 

besides  showing  the  circumstances,  dis-  man,  6  Bosw.,  8. 

tinctly  allege  that  there  was  no  other  («)  To  avoid  the  contract  sued  on,  by 

consideration    than    that    mentioned,  an  answer  setting  up  false  representa- 

Boden  t).  Wright,  13  0.  B.,  445.  tions,  it  must  be  aUeged  that  plaintiff 

(r)  Fraud  cannot  be  proved  on  the  knew  the  representations  to  be  false, 

trial,  if  not  aUeged  in  the  pleadings,  and  that   the  defendant  was   misled 

Ogden  D.  Raymond,  5  Bom.,  16.  thereby,  or  that  his  belief  in  its  truth 

It  is  not  sufficient  to  allege  generally  induced  him  to  enter  into  the  contract, 

that  such  an  act  was  fraudulent  (Mc-  Van De  Sander. Hall,  13 IToM.P)'.,  458; 

Murray  ®.  GifFord,  5  How.  Pr.,  14 ;  An-  Palmer  ».  Smedlcy,  18  Id.,  331. 

derson  b.  Johnson,  3  Sandf.,  1>,  but  the  (t)  It  is  laid  down  in  Devendorf  v. 

circumstances  which  raise  the  fraudu-  Beardsley,  23  Bar6.,  656,  that  where 

lent  character  of  the  act  must  be  stated,  fraud  is  set  up  as  a  defence,  the  answer 

For  substance  of  a  sufficient  answer  must  aver  that  tte  defendant  has  done 

to  a  complaint  in  an  action  in  contract,  all  in  his  power  to  restore  the  plaintiff 

setting  up  that  the  defendant  was  in-  to  his  former  condition,  or  the  fact  can- 

duced  to  make  the  contract  sued  on  by  not  be  proved. 
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goods  were  fit  and  proper  materials  for  [stating  the  war- 

ranty'], aud  suitable  for  such  purpose;  and  for  no,  other  con- 
siderjition  whatever. 

II.  That  the  defendant  then  accepted  and  purchased  said 
goods  for  the  purpose  of  ,  trusting  in  the  said  representa- 
tion and  warranty  of  the  plaintiff;  all  of  which  the  plaintiff  then 
well  knew. 

III.  That  the  same  were  not  fit  or  proper  for  said  purpose, 
but  altogether  unsuitable,  and  have  always  been  and  are  alto- 
gether useless  to  the  defendant,  (w) 

870.  Hecov/pinent^for  Breach  of  Warranty,  {v) 

I.  That  the  said  note  was  not,  before  it  became  due,  trans- 
ferred and  delivered  to  the  plaintiff  for  value. 

II.  That  the  said  note  was  made  and  delivered  by  the  defend- 
ant to  one  M.  N.,  who  was  at  that  ^time  an  agent  or  servant  of 
the  plaintiff,  and  acting  as  such  on  behalf  of  the  plaintiff 
in  that  transaction,  in  exchange  for  a  quantity  of  segars ;  which 
was  sold  by  sample  to  the  defendant  at  that  time,  by  said  M. 
N.,  as  such  agent. 

III.  That  when  said  segars  were  delivered  to  this  defendant, 
they  did  not  correspond  with  the  samples,  and  were  not  worth 
more  than  dollars. 

lY.  That  as  soon  as  the  defendant  learned  the  character  of 
said  segars,  he  offered  to  said  M.  JN".,  as  such  agent,  to  return 
them,  which  he  is  still  ready  and  willing  to  do.  Whereupon 
the  defendant  claims  to  recoup  ,  his  damage  in  their 

behalf,  from  the  amount  of  the  said  note. 

871.  That  the  Note  was  Given  on  a  Pwrohase  of  Diseased 
Sheep,  and  that  they  Injured  other  Sheep  of  the  Defend- 
ant, (w) 
I.  That  the  said  note  was  given  for  sheep  purchased  by  the 

defendant  of  the  plaintiff. 


(«)  The  nature  of  the  defect  should  (»)  This  form  is,  in  substance,  from 

be    stated  (Castles  v.   Woodhouse,  6  Allen  ■».  Haskins,  5  Duer,  333. 

JV.  T.  Leg.  Obs.,  393 ;  S.  C,  1  Oode  B.,  (w)  This  form  is  sustained  by  Rose  v 

71),  and  the  extent  of  the  depreciation  Wallace,  11  Ind.,  113. 
caused  by  it,  as  nearly  as  may  be. 
Deifendorf  «.  Gage,  7  Barb.,  18. 
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II.  That  the  plaintiffs,  iu  making  said  sale,  represented  them- 
selves to  the  defendant  as  dealers  in  sheep,  and  acquainted 
with  their  diseases,  and  that  the  said  sheep  were  sound  and  free 
from  disease. 

III.  That  defendant  was  ignorant  of  the  disease  called  foot- 
rot  ;  and  that  he  purchased  said  sheep,  relying  upon  the  said 
representations  of  the  plaintiffs. 

IV.  That  in  fact  the  sheep  were  not  sound  and  free  from  dis- 
ease, but  were  diseased  with  the  foot-rot,  which  is  contagious. 

Y.  That  the  defendant  was  then  the  owner  of  five  thousand 
other  sheep,  with  which  he  desired  those  purchased  to  run  ;•  of 
all  of  which  the  plaintiffs  had  notice  at  the  time  of  making  said 
sale. 

VI.  That  before  he  had  any  knowledge  that  the  sheep  so 
purchased  were  diseased,  and  while  they  were  running  with  his 
other  sheep,  the  latter  became  diseased  with  said  foot-rot  from 
so  running  together ;  and  that  he  has  been  thereby  compelled 
to  expend  dollars  in  their  cure  and  endeavoring  to  cure 

them,  and  been  damaged  by  reason  of  allowing  said  sheep  t« 
run  with  his  other  sheep,  to  the  amount  of  dollars. 

Wherefore,  &c. 

872.  Denial  of  Transfer  to  the  Plaintiff,  (x) 

That  the  said  note  was  made  and  indorsed  by  defendants, 
and  by  them  delivered  to  one  M.  IsT.,  a  person  other  than  the 
plaintiff,  with  whom  defendants  had  business  transactions ;  and 
defendants  deny  that  they  have  any  knowledge  or  information 
sufficient  to  form  a  belief  whether  or  not  said  note  was  there- 
after duly  transferred  and  delivered  by  the  lawful,  or  other, 

(a;)  This  form  is  supported  by  Chad-  even  if  such  allegations  are   merely 

wick  ■».  Booth,  13  Abiotts'  Pr.,  249.  a  statement  of  a  conclusion  of  law. 

When,  in  an  action  by  an  indorsee  of  McKnight  v.  Himt,  3  Duer,  615.    In 

a  promissory  note  against  the  maker,  Kamlah  «.  Salter  (1  HUt,  558 ;  S.  C, 

all  the  allegations  of  the  complaint,  6  Abbotts  Pr.,  236),  it  was,  however, 

employed  to  show  the  title  and  posses-  held  that  an  answer  not  denying  that 

sion  of  the  note  to  be  in  the  plaintiflf,  defendants  indorsed  the  note,  and  not 

are  duly  put  at  issue  by  the  answer,  the  assailing  the  plaintiflf's  possession,  is 

answer  is  suflScient  (Duncan  «.  Law-  not  sufficient,  although  it  denies  that 

rence,  6  Abbotts'  Pr.,  804 ;    S.  C,  3  they  indorsed  and  delivered  it  to  thn 

Boaw.,  103  ;  Metropolitan  Bank  v.  Lord,  defendant. 
■  4  Dim;  630 ;  S.  C,  1  Abbotts  Pr.,  185), 
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holdere  thereof  to  the  plaintiff;  and  the  defendants  further  deny 
that  they  haVe  any  knowledge  or  information  sufficient  to  form 
a  belief  whether  or  not  the  plaintiff  is  the  lawful  owner  and 
holder  of  said  note. 

873.  Qualified  Adfrdssion  of  Note,  and  Denial  of  Plaintiff^  s 

TiUe.  (y) 

I.  Admit  that  heretofore  they  executed  and  delivered  a 
promissory  note  to  the  plaintiff;  but  the  defendants  deny  that 
the  description  of  said  note  in  the  complaint  is  a  ti-ue  descrip- 
tion of  said  note,  or  correctly  states  the  terms  thereof. 

II.  Defendants  further  answering,  deny  [knowledge  or  infor- 
mation sufficient  to  form  a  belief]  that  the  plaintiff  is  now,  or 
was  at  the  commencement  of  this  action,  the  lawful  and  bona- 
iide  owner  and  holder  of  said  promisso-ry  .note,  or  has  any 
interest  whatever  therein  ;  and  the  defendants  allege,  on  infor- 
mation  and  belief,  that  before  this  action  said  plaintiff  sold  and 
delivered  said  note  for  a  valuable  consideration  to  one  John 
Doe,  who  is,  and  at  the  commencement  of  this  action  was,  the 
lawful  owner  and  holder  of  said  note. 

874.  'Wrongfvl  Tra/nsfer  hy  Partner,  (s) 

That  the  note  alleged  was  not  indorsed  by  M.  K.  &  Ob.,  but 
that  it  was  indorsed  in  the  name  of  said  firm  by  B.,  and  by  him 
transferred  to  the  plaintiffs  in  payment  of  an  individual  debt  of 
said  B.,  and  without  the  knowledgie  or  consent  of  said  A.,  his 
partner,  and  that  the  plaintiffs  at  the  time  of  the  said  transfer 
had  full  knowledge  thereof. 

875.  Denial  of  Validity  of  Transfer  of  Note  ly  Moneyed  Cor- 
poration, on  Several  Groimds.  {a) 

I.  That  said  corporation  did  not  indorse  said  note  to  the 
plaintiffs,  but  the  alleged  transfer  thereof  was  the  act  of  some 

(y)  This  form  is  sustained  by  Smith  is  supported  by  Smith  ®.  Hall,  5  Bosw., 

V.  Mead,  14  AbboUs'  Pr.,  363.  319.    An  answer  alleging  merely  that 

(s)  This  form  is  supported  by  Kemeys  the  corporation  had  not  power  to  in- 

».  Bichards,  11  Barb.,  318.  •  dorse,  is  not  enough  to   admit    this 

(a)  See  1  Rev.  Stat.,  691.    This  form  defence.    Ogden  v.  Raymond,  Id.,  18. 
Vol.  II.— 6 
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officer,  or  officers,  of  said  corporation,  unauthorized  in  any 
manner  by  the  board  of  trustees. 

II.  That  said  transfer  was  made  when  the  said  corporation 
was  insolvent,  to  the  knowledge  of  the  plaintiffs,  for  a  prior 
indebtedness  of  the  corporation,  with  intent  to  give  a  preference 
to  the  plaintiffs  over  other  creditors  of  the  corporation,  and  that 
the  plaintiff  was  at  the  time  one  of  the  trustees  of  the  said  com- 
pany. 

876.  By  Accommodation  Indorsers,  Alleging  Extension  Given 

to  Makers. 

I.  That  the  said  note  was  indorsed  by  these  defendants  with- 
out consideration,  and  for  the  accommodation  of  the  defendant 
Z.,  the  mater  thereof. 

II.  That  the  plaintiffs,  at  the  time  they  received  said  note, 
had  notice  thereof. 

III.  That  about  the  time  of  its  maturity,  the  plaintiffs,  for  a 
valuable  consideration,  and  without  the  knowledge  or  assent  of 
these  defendants,  made  an  agreement  with  said  [mafe/"],  where- 
by they  agreed  to  extend  the  time  for  the  payment  of  said  note 
by  said  \mdker\  days. 

877.  ThaA  Defendcmt  was  a  Sv/rely,  and  that  Plaintif  holds 
Collateral  Secwities  to  which  Defenda/nt  asks  to  he  Sub- 
rogated, (h) 

I.  That  said  draft  was  accepted  by  the  defendant  without 
any  consideration,  for  the  accommodation  of  said  [drawers'], 
which  the  plaintiff  well  knew. 

II.  That  the  same  was  made  under  an  agreement  between 
said  Idra.wers']  and  the  plaintiff;  whereby  said  [drawers]  exe- 
cuted to  the  plaintiff  a  bond  for  dollars,  together  with  a 
mortgage  on  house  and  lot  No.            ,  street  ,  in 

,  as  security  for  the  payment  thereof,  which  securities 
the  plaintiff  still  holds,  and  are  ample  to  secure  and  satisfy  the 
plaintiff's  demand. 

III.  That  said  [drawers]  are  insolvent  and  unable  to  pay  said 
acceptance,  and  the  defendant  has  no  recourse  for  the  payment 

(5)  This  form  is  sustained  by  Bank  of  Toronto  v.  Hunter,  iBosw.,  646. 
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V)r  security  of  the  sum  for  which  he  is  liable  to  the  plaintiff, 
except  the  said  mortgages  and  securities  held  by  the  plaintiff. 

IV.  That  the  defendant  has  offered  to  pay  the  said  draft,  witli 
interest  and  costs,  if  the  plaintiff  will  surrender  and  transfer  to 
the  defendant  upon  such  payment,  the  mortgages  and  securities 
held  by  the  plaintiff;  which  the  plaintiff  refuses  to  do,  but  claims 
to  hold  said  securities  for  some  other  demand  due  to  the  plain- 
riff  from  said  [drawers.] 

V.  That  the  plaintiff  is  a  foreign  corporation,  created  and 
doing  business  in  the  province  of  Canada,  and  the  defendant 
will  be  remediless  under  the  laws  of  the  State  of  New  York, 
where  the  defendant  resides,  except  by  the  aid  and  interposition 
of  this  court. 

Wherefore,  the  defendant  demands  that  upon  his  paying  said 
draft,  with  interest  and  costs,  the  plaintiff  be  adjudged  to  trans- 
fer said  bond  and  mortgage  to  the  defendant  [and  that  he  may 
hold  and  enforce  them  for  his  reimbursement,  with  interest]. 

878.  Denial  of  Acceptance,  Presentment,  and  Protest. 

Deny  that  [they  have  any  knowledge  or  information,  sufficient 
to  form  a  belief  as  to  whether]  the  bill  of  exchange  mentioned 
in  plaintiff's  first  cause  of  action  was  presented  for  acceptance, 
or  was  accepted  as  alleged,  or  was  presented  for  payment,  or 
was  protested  for  non-payment,  or  whether  payment  was  refused. 

879.  Denial  of  Notice. 

That  due  notice  of  the  dishonor  of  the  said  promissory  note 
[or,  bill]  was  not  given  to  defendant,  (c) 

(c)  A  denial  that  notice  of  protest  was  authorizes  an  indorser  to  interpose  by 

received,  has  been  held  bad.    Edgerton  affidavit  for  the  purpose  of  excluding 

t).  Smith,  3  Ihier,  614.  the  notary's  certificate,  is  not  proper 

The  form  given  by  Chitty  is,  "that  matter  to  be  set  up  in  his  answer,  in- 

defendant  did  not  have  due  notice,"  stead  of  by  affidavit.    Arnold  ®.  Rock 

&c.    Chitty's  Forms  ofPr.,  -108.  River  VaUey  Union  E.  E.  Co.,  5  Bxier, 

The  denial  of  having  received  notice  307 ;   Burrall  ».  De  Groot,  Id.,  379 ; 

of  non-payment,  &c.,  which  the  statute  Young  v.  Catlett,  6  Id.,  437. 
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880.  Denial  of  Presentment. 

That  the  promissory  note  [or,  bill  of  exchange]  mentioned 
therein,  was  never  presented  for  payment  [or,  for  acceptance] 
to  him  \or,  to  M.  N.],  as  alleged. 

881.  Denial  of  Excuse  for  Wonrpfesentmeiit. 

That  due  search  was  not  made  when  the  said  bill  of  exchange 
[or,  promissory  note]  became  due  and  payable,  to  discover  the 
residence  and  person  of  the  said  ,  at  ,  or  elsewhere, 

in  order  that  the  said  bill  might  be  presented  to  the  said 
for  payment,  as  alleged. 

882.  Breach  of  Special  Agreement  as  to  Presenting  amd  Giving 

Notice,  {d) 

I.  That  the  bill  of  exchange  [or,  check]  in  the  said  complaint 
mentioned,  was  by  the  said  defendant  delivered  to  the  said 
plaintiff,  and  by  him  discounted  for  the  said  defendants,  upon 
the  express  condition  and  understanding  that  the  plaintiff  should 
cause  the  same  to  be  presented  to  the  respective  drawers  thereof 
for  acceptance  or  payment,  and  acceptance  or  payment  thereof  to 
be  demanded  as  soon  after  the  delivery  thereof  as  the  same  could 
be  done  by  the  exercise  of  reasonable  diligence  in  that  behalf; 
and  that  in  case  of  the  non-acceptance  or  non-payment  thereof  by 
the  respective  drawees,  on  presentation  or  demand,  immediate 
notice  of  such  non-acceptance  or  non-payment  should  be  given 
to  the  said  defendants  by  telegraph,  or  that  the  said  defendants 
should  not  be  bound  or  liable  to  pay  the  said  bill  of  exchange. 

II.  That  the  said  plaintiff  failed  to  comply  with  the  condition 
or  understanding  aforesaid,  and  did  not  present  the  same  for 
acceptance  or  payment,  or  demand  acceptance  or  payment  of 
the  same  within  a  reasonable  time  after  the  delivery  thereof  to 
the  said  plaintiff;  nor  was  immediate  notice  of  the  non-accept- 
ance or  non-payment  thereof  given  to  the  defendants,  by  tele- 
graph or  otherwise. 

(d)  When  an  unreasonahle  delay  in  be  so  averred  as  to  raise  a  distinct  issue 

the  presentment  of  a  check  is  meant  to  in  the  answer.     Eailieck  n.  Craft,  4 

be  relied  on  as  a  defence  in  an  action  Duer,  133. 
^gainst  the  drawer,  such  delay  should 
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883.  Payment  of  Bill,  to  Drawer,  Before  Indorsement,  {e) 

I.  That  after  the  bill  mentioned  in  the  complaint  was  due, 
and  while  said  [drawer]  was  the  holder  thereof,  and  before  this 
action,  the  defendant  satisfied  and  discharged  the  principal  and 
interest  [and  damages]  due  on  said  bill,  by  payment  to  the  said 
[drawer]. 

II.  That  said  [drawer]  first  indorsed  said  bill  to  the  plaintiff' 
after  said  payment. 


Section  XII. 

DEFENCES  IN  ACTIONS  ON  NON-NEGOTIABLE  INSTRUMENTS  FOE  THE 
PAYMENT  OF  MONEY,  (a) 

•I.  AWAKDS. 

884.  Benial  of  parol  submission p.  86 

885.  Denial  of  award 86 

886.  Performance  by  defendant 87 

887.  Denial  of  performance  by  plaintiff 87 

888.  Invalidity  of  award 87 

n.  BOKDS. 

889.  That  the  bond  sued  on  was  on  a  condition,  and  defendant  has 

paid  it 88 

890.  Failure  of  consideration 88 

891.  The  same ; — of  bond  for  purchase-money 89 

III.  BUTLDING  CONTRACTS. 

793.  Plaintiff's  work  not  finished,  and  architect's  certificate  not 

obt^ed 90 

IV.  GUARANTIBS. 

893.  Denial  of  plaintiff's  performance  ■ 90 

894.  The  same,  departure  from  guaranty 90 

895.  Denial  of  notice 90 

896.  Mistake £0 

V.  Inbtjeance. 

897.  Denial  of  policy 91 

898.  Denig,l  of  plaintiff's  ipterest 91 

899.  Denial  of  loss 91 

(e)  This  form  is  from  Bullen  &.  L.  F.,  ton  v.  ■  Lynch,  3  JoTms.  Gh.,  309 ;  Ley. 

815.  craft  v.  Dempsey,  "[5  Wend.,  83.    For 

((i)  On  surcharging  and  falsifying  an  allegations  proper  in  such  a 'case,  see 

account  stated,  the  mistake  or  error  Vol.  I.,  ante,  p.  588,  paragraphs  I.-VL 
should  be  distinctly  charged.    Stough- 
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900.  That  the  policy  was  obtained  by  misrepresentations p.  91 

901.  The  same,  in  life  insurance 93 

903.  Denial  of  account  of  loss .93 

903.  Denial  of  certificate  of  notary 93 

904.  Failure  to  give  notice  of  loss.    Another  form 93 

905.  That  plaintiff  gave  in  a  fraudulent  account  of  loss 93 

906.  Transfer  without  insurer's  consent 93 

907.  Existence  of  liens 94 

908.  Extra-hazardous  risk .N 94 

909.  Another  form.    Correcting  plaintiff's  statement  of  the  policy, 

and  alleging  extra-hazardous  use  of  premises 94 

910.  Unseaworthiness  of  vessel 96 

911.  Sale  of  damaged  goods  by  plaintiff,  and  that  defendants  paid 

deficiency 96 

YL  Leases. 

913.  Denial  of  use  and  occupation 97 

913.  Denial  of  hiring 97 

914.  Denial  by  assignee 97 

915.  Assignee's  assignment  to  third  person 97 

916.  Tender  of  rent  upon  the  land 98 

917.  Eviction 98 

918.  The  same ; — as  a  defence  to  one  instalment 99 

1  919.  Surrender  of  the  premises 99 

920.  That  the  landlord  accepted  an  assignee  as  his  tenant 99 

931.  By  a  surety ; — alleging  an  extension  of  time 99 

923.  By  surety ; — showing  neglect  to  collect  from  the  principal,  or 

give  notice  of  non-payment 100 

Vn.  Umdebtakings. 

923.  By  bail :— No  execution 100 

934.  The  same : — Death  of  principal 100 

I.   AWAEDS. 

884.  Denial  of  Parol  Submission.  (J) 
That  he  did  not  agree  or  promise  as  alleged. 

885.  Denial  of  Award. 

That  the  said  [arbitrator  or  umpire]  did  not  make  and  pub- 
lish any  award  (c)  [or,  the  award  alleged  in  the  complaint]. 

(6)  For  allegation  of  revocation,  see  It  was  held  at  common  law,  that 

VoL  I.,  ante,  p.  374. »  where  a  party  desires  to  question  the 

(c)  If  the  defendant  relies  upon  an  legal  effect  of  a  submission  or  award, 

irregularity  in  the  award,  or  an  excess  he  must  set  it  out  and  demur.    Fidler 

of  power  on  the  part  of  the  arbitrators,  v.  Cooper,  19  WcTiA.,  285 
it  is  better  to  allege  the  fact  expressly. 
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886.  Performance  hy  De/endcmt. 
That  the  defendant  duly  performed  said  award  upon   his 
part;  and,  upon  the  day  of  ,  18     \here  Iriefly 

state  what  was  done']. 

887.  Denial  of  Performance  hy  Plaintiff. 
That  the  plaintiff  did  not  perform  said  award  upon  his  part, 
but,  on  the  contrary,  omitted  to  \Jiere  seb forth  breach,  as  vwuld 
he  done  in  a  corrvplaint.'\ 


888.  Invalidity  of  Awa/j'd.  id)         , 

I.  Admits  the  submission  of  the  controversy  to  arbitration, 
and  that  the  time  for  the  delivery  of  the  award  was  extended, 
as  stated  in  the  complaint. 

II.  The  defendant  denies  [any  knowledge  or  information 
sufficient  to  form  a  belief]  that  the  arbitrators  made  an  award 
[in  writing,  under  their  hands,  and  delivered  the  same  to  the 
plaintiff]  within  the  time  so  limited  therefor. 

III.  The  defendant  further  says,  that  he  never  had  any  notice 
of  the  time  or  place  when  or  where  the  said  arbitrators  would 
meet  to  hear  the  matters  submitted  to  them,  or  any  opportunity 
of  appearing  before  said  arbitrators,  nor  of  producing  proof,  nor 
examining  witnesses,  nor  of  being  heard  in  his  defence  before 
said  arbitrators;  and  the  alleged  award  was  made  without  any 
information  or  notice  thereof  to  the  defendant,  until  long  after 
the  day  when  the  same  is  alleged  to  have  been  made. 

IV.  That  the  said  arbitrators,  on  the  day  of  , 
18  ,  and  while  examining  the  premises  and  preparing  their 
award,  or  immediately  prior  thereto,  and  on  the  same  day^ 
examined  several  witnesses  touching  the  matters  submitted  to 
them  by  the  parties,  and  took  and  heard  their  statements 
in  respect  thereto,  in  the  presence  of  the  plaintiff,  and  in  the 
absence  of,  and  unbeknown  to,  and  without  the  consent  of,  the 
defendant. 

T.  That  defendant  had  a  good  and  substantial  defence  upon 

{$)  This  form  Is  supported  by  Knowlton  v.  Mickles,  39  Bmh.,  465. 
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the  merits,  in  the  matter  submitted  to  said  arbitrators ;  and  that 
he  would  have  been  entitled  to  an  award  in  his  favor,  had 
an  opportunity  been   afforded  him  of  producing  his  proofs 
before  the  said  arbitrators. 
Wherefore,  the  defendant  asks : 

1.  That  the  said  alleged  award  be  pronounced  null  and  void 
as  to  the  defendant. 

2.  For  judgment  for  his  costs  of  this  action  against  said  plain- 
tiffs. 

II.    EONDS. 

,  889.  That  the  Bond  sued  on  was  on  a  Condition,  a/iid  Defend- 
ami  has  Paid  it.  {e)> 

I.  That  the  bond  mentioned  in  the  complaint  was,  and  is, 
subject  to  a  condition  thereunder  written,  to  make  void  the 
same  upon  payment  by  the  defendant  to  the  plaintiff,  on 
the  day  of  ,  of  the  sum  of  dollars,  with 
interest  at  the  rate  of            per  cent.  \or  other  conditio7i\. 

II.  That  the  defendant  on  that  day  [w,  after  that  day,  and 
before  the  commencement  of  this  action]  (/")  paid  to  the  plain- 
tiff the  said  sum  of  dollars,  with  all  interest  due  thereon. 

890.  Failure  of  Consideration,  {g) 

I.  That  he  gave  said  bond  [with  a  mortgage  collateral  thereto] 
to  said  [obligee]  solely  in  consideration  of  the  performance  by 
said  [ohligee'\  of  the  covenants  and  conditions,  upon  his  part,  in 
an  agreement  then  made  between  them,  of  which  agreement  a 
copy  is  annexed  as  a  part  of  this  answer. 

(«)  This  form  is  appropriate  where  A  plea  of  payment  of  part  of  a  hond 

the  complaint  merely  alleges  the  bond,  and  acceptance  in  fuU,  is  bad.    Dederick 

without  noticing  its  condition.  «.  Leman,  9  Johns.,  333. 

(/)  This  plea  is  allowed  by  tlie  stat-  {g)  This  is  a  good  defence  against 

ute  of  4  Anne,  c.  16.    2  Bev.  Stat.,  353,  an  action  by  an  assignee  of  the  bond ; 

§  12.  but  the  breach  of  the  contract  does  not 

A  bond  for  the  performance  of  a  duty  constitute  a  counter-claim  ag^nst  him. 

and  for  indemnity  is  not  within  the  Western  Bank  t.  Sherwood,  29  Barb., 

provision  of  that  statute,  which  allows  383. 
the  plea  of  payment  after  the  day. 
Hart  V.  Meeker,  1  Sandf.,  623. 


ANSWERS.  89 


Failure  of  Consideration  of  Bond. 


II.  That  this  defendant  duly  performed  all  the  conditions 
thereof  on  his  part. 

III.  That  the  said  [obligee, — here  allege  hrea,ch  as  in  an  action 
upon  the  contract], 

891.  Th^  Same  / — of  Bond  for  Purchase-money. 

I.,  II.,  III.,  and  IV.  [Allege  conveyance  hy  the  plaintiff  to  the 
defendant,  with  covenant,  and  breach  thereof,  in  a  similar  man- 
ner as  in  a  complaint  in  an  action  for  breach  of  covenant^ 
Vol.  I.,  ante,  pp.  34:0-345.]  (A) 

V.  That  at  the  same  time  when  the  said  conveyance  was  ex- 
ecuted by  the  plaintiff  [and  his  said  wife],  to  wit,  on  the  said 
day  of  ,  18     ,  at  ,  the  defendant,  simul- 

taneously with  the  execution  of  the  said  conveyance;  executed 
and  delivered  to  the  plaintiff  the  bond  mentioned  in  the  com- 
plaint, as  a  security  for  the  payment  of  the  purchase-money  in 
the  said  conveyance  mentioned,  and  for  no  other  purpose 
or  intent  whatever ;  and  the  same,  respectively,  were  so  then 
and  there  accepted  and  received  by  the  said  plaintiff  from  the 
said  defendant,  as  such  security  as  aforesaid. 

(A)  In  an  action  on  a  bond  given  for  person  was,  neither  stows  a  failure  nor 

purchase-money  of  land,   where    the  an    original   want    of    consideration, 

conveyance  was  with  covenant  of  seizin,  Whitney   «.  Lewis,    31   Wend.,   131; 

a  plea  that  the  platatiflf  was  not  seized  Tallmadge  ».  Wallis,  25  Id.,  107. 

in  his  own  right  of  an  absolute  estate  A  plea  that  a  third  person  claimed 

in  fee,  without  showing  an  eviction,  title  to  the  land,  without  averring  that 

nor  averring  that  the  plaintiff  had  no  it  was  a  lawful  datm,  and  that  his  title 

estate  or  interest  in  the  land,  does  not  existed  before  or  at  the  time  of  the 

constitute  a  bar.     The  plea  must  show  plaintiff's  conveyance  to  the  defendant, 

an  absolute  failure  of  the  title,  as  the  is  bad.    Foljiard  «.  Wallace,  2  Johns., 

bond  is  presumptive  evidence  of  a  good  395. 

consideration  for  the  whole  amount  of  A  plea  that  the  note  sued  on  was 

the  purchase-money  for  which  it  was  given  for  a  conveyance   covenanting 

given.     Tallmadge  v.  WaUis,  35  Wend.,  against  incumbrances,  and  that  there 

107.  is  one  outstanding,  is  bad,  for  such  a 

So,  where  the  covenant  was  for  quiet  breach  only  involves  nominal  damages, 

enjoyment,  a  plea  that  plaintiff  was  Lattin  v.  VaU,  17  Wend.,  188. 
not  seized  of  the  fee,  but  that  another 
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III.   Building  Conteacts. 

892.  PlamUff^s  Work  not  Mnished,  mid  Architect's  Certificate 
not  Ohtaireed.  (i) 

I.  That  the  said  work  was  not  completed  in  a  good  and  work- 
manlike manner,  on  or  before  the  day  limited  therefor  in  the 
contract  set  forth  in  the  complaint ;  (J)  but,  on  the  contrary,  the 
said  work  on  that  day,  and  from  thence  to  the  commencement 
of  this  action,  was,  and  still  is,  incomplete  and  unfinished. 

II.  That  no  certificate  from  the  said  architect,  that  the  said 
work  had  been  completed  to  his  satisfaction,  was  obtained  by 
the  plaintiff  before  this  action. 

IV.    GUAEANTIES. 

893.  Denial  of  Plaintiff ''a  Performance. 

That  the  plaintiff  did  not  supply  the  goods  \or,  render  the 
services]  to  the  said  M.  N".  alleged  in  the  complaint. 

894.  The  Same  ; — Departv/re  from  Ouwromty. 

That  the  defendant  did  not  promise  to  be  answerable  gener- 
ally to  the  plaintiff  for  the  price  of  goods  sold  to  the  defendant, 
but  only  for  goods  to  an  amount  not  exceeding  dollars 

[or,  to  be  sold  on  a  credit  not  exceeding  months],  which 

limit  the  plaintiff  exceeded  in  his  alleged  sale. 

895.  Denial  of  Notice. 
That  no  notice  of  the  furnishing  said  goods  [or,  rendering 
said  services]  to  said  M.  'S.  was  given  to  the  defendant. 

896.  Mistalce.Qc) 
I.  That  the  defendant  never  guaranteed  the  payment  or  col- 

{i)  TMs  form  is  sustained  by  Glenn  {k)  This  form  is  sustained  by  Cooke 

V.  Leith,  32  Eng.  Lcm  &  Eq.,  489.  v.  Natban,  10  Barb.,  343. 

(J)  If  the  provisions  of  the  contract  In  an  action  upon  contract,  an  an 

relied  on  do  not  appear  in  the  com-  swer  which  seeks  to  set  up  a  mistake 

plaint,  allege  them  as  in  Form  906,  I.  in  the  instrument  embodying  it,  must 
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lection  of  the  said  note,  but  the  plaintiff  bought  the  same  at  his 
own  risk  as  to  the  responsibility  of  the  maker  and  the  payment 
thereof  by  him. 

II.  That  at  the  time  of  the  assignment  by  the  defendant  to 
the  plaintiff  the  defendant  expressly  declined  to  guarantee  the 
payment  or  collection  of  said  note,  and  that  the  words  "  and 
agree  that'  it  is  good"  were  inserted  in  said  assignment  at  the 
instance  of  the  plaintiff,  and  only  for  the  purpose  of  defendant's 
agreeing  to  the  genuineness  of  the  signature  of  the  maker  of 
said  note,  and  that  it  was  so  represented  at  the  time  by 
the  plaintiff  to  the  defendant. 

V.  Instjbanoe. 

897.  Denial  of  Policy. 
That  they  did  not  make  and  deliver  the  policy  of  insurance 
alleged. 

898.  Denial  of  Plaintiff  ^s  Interest. 

That  the  plaintiff  did  not  own,  and  had  no  insurable  interest 
in,  the  said  goods  [or,  the  said  building,  house,  or  its  contents] 
at  the  time  of  the  happening  of  said  loss. 

899.  Denial  of  Loss. 

That  the  said  building  was  not  destroyed  [w,  injured]  during 
the  term  of  said  insurance  by  [state  perils  insured  against'],  but 
said  loss  occurred  wholly  by  \yery  'briefly  indicate  the  excepted 
peril]. 

900.  That  the  Policy  was  Obtained  by  Misrepresentations.  {I) 

That  the  defendants  were  induced  to  subscribe  the  policy, 
and  become  insurers,  as  alleged  in  the  complaint,  by  the  mis- 
representation made  by  the  plaintiff  to  the  defendants  of  a  fact 
then  material  to  be  known  to  the  defendants,  and  material  to 
the  risk  of  the  said  policy ;  that  is  to  say,  by  the  misrepresenta- 

state  what  was  the  actual  agreement,    154 ;  and  see  Barton  v.  Sackett,  3  Sow. 
and  the  mistake  in   reducing   it   to    Pr.,  358 ;  S.  C,  1  Code  B.,  96. 
writing.   Wemple  «.  Stewart,  23  Ba/rb.,        (l)  This  form  and  the  following  are 

from  Bullen  &  L.  F.,  360, 363. 
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tion  that  the  said  vessel  was  loaded  with  hides,  whereas  a  large 
portion  of  her  cargo  consisted  of  guano  [w,  that  the  said  vessel 
had  sailed  from  on  the  day  of  ,  18 

whereas  she  had  not  sailed  from  on  that  day,  but  on  the 

day  of  J,  as  the  plaintiff  well  knew. 

901.  The  Same,  in  Life  Insv/rcmce. 

That  a  material  fact  stated  in  the  declaration  mentioned  in 
the  policy  which  is  alleged  in  the  complaint,  and  which  was 
thereby  agreed  to  be  the  basis  of  the  said  insurance,  was 
untrue ;  that  is  to  say  \or,  where  the  representation  was  not  in- 
corporated in  the  contract,  That  the  said  M.  N.  induced  the 
defendants  to  subscribe  the  policy  and  become  insurers  as 
alleged,  by  falsely  and  fraudulently  representing  to  them],  that 
at  the  time  of  the  delivery  of  said  declaration  to  the  defendants 
said  M.  JST.  was  in  a  good  state  of  health,  and  was  not  afflicted 
with  any  disease  or  disorder  tending  to  shorten  life ;  whereas, 
he  was  not  then  in  good  health,  but  was  afflicted  with  ,  a 

disease  which  does  tend  to  shorten  life. 

902.  Denial  of  Account  of  Loss. 
That  the  said  plaintiff  did  not,  within  days,  which  was 

the  time  limited  in  the  conditions  annexed  to  the  said  policy, 
nor  within  a  reasonable  time  after  the'said  loss,  make  out  or  de- 
liver a  particukr  account  of  such  loss  and  damage,  signed  by 
or  on  behalf  of  the  plaintiff,  and  verified  by  his  oath  or  affirma- 
tion ;  but  neglected  to  do  so  for  the  space  of  months 
after  said  loss. 

903.  Denial  of  Certificate  of  Wota/ry. 
That  the  plaintiff  did  not,  within  days,  which  was  the 

time  limited  in  the  conditions  annexed  to  the  policy,  nor  within 
a  reasonable  time  after  said  loss,  procure  [nor  has  he  at  any 
time  since  procured]  the  certificate,  under  the  hand  of  a  magis- 
trate or  notary  public,  which  is,  by  the  conditions  annexed  to 
the  said  policy,  req^uired  of  the  said  plaintiff. 
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904.  Failv/re  to  Give  Notice  of  Loss.    Another  Form. 

I.  \_Allege  provision  of  policy,  similarly  to  Form  906.] 
n.  That  the  plaintiff  did  not  before  this  action  give  any  no- 
tice of  the  loss  of  the  said  goods  by  fire,. for  which  he  seeks  re- 
covery in  this  action  ;  nor  furnish  any  statement  of  the  loss  of 
the  said  goods. 

905.  That  Plaintif  gave  in  a  Fravdulent  Accownt  of  Loss,  (m) 

That  after  the  alleged  loss  and  damage,  and  before  action,  the 
plaintiff  made  and  delivered  to  the  defendants  a  false  and 
fraudulent  account  of  the  alleged  loss  and  damage,  {n)  as  and 
for  such  account  as  is  mentioned  in  the  conditions  contained  in 
[oT",  annexed  to]  said  policy,  in  which  said  account  he  repre- 
sented and  stated  that  insured  goods  and  property  of  the 
plaintiff  to  the  amount  of    i  dollars  had  been  burnt  and 

destroyed  by  the  said  fire,  and  that  his  loss  and  damage  by 
the  said  fire  were  to  the  said  amount  of  dollars,  with  in- 

tent to  induce  the  defendants  to  pay  to  him  said  amount ; 
whereas  insured  goods  and  property  of  the  plaintiff  had  not 
been  burnt  or  destroyed  by  said  fire  to  that  amount,  and  his 
said  loss  and  damage  were  not  to  that  amount,  as .  the  plaintiff 
then  well  knew. 

t 

906.  Tra/nsfer,  without  Inswrer''s  Consent. 

I.  That  it  is  among  other  things  provided  by  said  insurance 
policy,  that  in  case  of  any  transfer  or  termination  of  the  interest 
of  the  insured,  either  by  sale  or  otherwise  of  the  property  in- 
sured, without  the  consent  of  the  company,  the  policy  should 
from  thenceforth  be  void. 

II.  That  after  the  making  of  said  policy,  and  before  the  loss 
alleged,  the  interest  of  the  •  said  {insured]  in  said  [  things  in- 


(m)  IhisioimiBiiom BuUen&L.F.,  must  allege  that  the  fraud,  &c.,  was 

3g4.  committed  in  those  proofs,  and  that  it 

(to)  a  condition  in  a  policy  that  fraud  was  committed  by  the  plaintiff,  or  some 

or  false  swearing  shall  forfeit  all  claim,  party  in    interest.     Ferris    o.  North 

relates  only  to  the  preliminary  proofs ;  American  Fire  Ins.  Co.,  1  Sill,  71. 
and  a  plea  founded  upon  such  condition 
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sured]  was  terminated  and  transferred,  and  the  title  thereto 
vested  in  said  plaintiff  without  the  consent  of  the  defendants 
whereby  the  policy  became,  and  was,  void  at  the  time  of  said 
loss. 

907.  Existence  of  Liens. 

I.  Allege  provision  of  policy,  similarly  to  preceding  form. 

II.  That  at  the  time  of  making  said  policy,  the  said  interest 
of  \the  insured']  was  not  free  from  all  liens  and  claims  that  might 
be  prosecuted  against  the  said  [thing  im,siired\ ;  but,  on  the  con- 
trary, the  same  was  subject  to-a  chattel  mortgage,  tvhich  was 
unknown  to  the  defendants  at  the  time  of  issuing  said  policy, 
which  mortgage  was  dated  on  the  day  of  ,  and 
given  by  said  jjlaintiff  to  one  M.  N.  to  secure            dollars. 

908.  JExtra-haza/rdous  Misk. 

I.  [Allege  provision  of  policy,  similarly  to  Form  906.] 

II.  That  after  the  making  of  the  said  policy,  and  before  the 
loss  alleged,  the  plaintiff  received  into  his  said  store  a  large 
quantity  of  goods  known  and  described  as  extra-hazardous,  to 
wit,  ,  well  knowing  that  such  reception  was  a  violation 
of  the  conditions  in  the  said  policy  contained ;  and  at  the  time 
of  the  said  fire,  the  said  plaintiff  had  in  said  store  a  large  quantity 
of  such  extra-hazardous  goods, 

909.  Another  Form.     Correcting  Plaintiff's  Statement  of  the 
Policy,  amd  Alleging  Ext/rorhazardous  Use  of  Premises.- 

I.  Say  that  as  to  each  and  every  allegation  of  the  complaint 
they  have  no  knowledge  or  information  thereof  sufficient  to 
form  a  belief,  except  so  far  as  the  same  are  hereafter  admitted. 

II.  Admitting  that  they  are  a  corporation  duly  created  by 
and  under  the  laws  of  this  State,  and  that  they  did,  on  or  about 
the  day  of  ,  18     ,  at  ,  in  consideration  of 

dollars,  to  them  paid,  execute  and  deliver  to  M.  N.,  in' 
the  complaint  named,  a  policy  of  insurance,  whereby  they  in 
sured  the  said  M.  K  to  the  amount  of  dollars  against  loss 

or  damage  by  fire  upon  [his  stock  of  books  and  stationery  con- 
tained in  the  five-story  brick  building,  No.  ,  in  street], 
subject,  nevertheless,  and  upon  the  terms,  conditions,  limita- 
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tions,  and  restrictions  in  the  said  policy,  and  hereafter  par- 
ticularly referred  to,  and  not  otherwise,  the  defendants  deny 
that  they  insured  the  said  M.  IST.  in  the  way  and  manner,  and 
to  tlie  extent  and  with  the  privileges,  in  the  complaint  alleged ; 
and  they  also  deny  that  the  paper  annexed  to  the  complaint, 
and  purporting  to  be  a  copy  of  the  said  policy,  is  a  correct  copy 
of  the  policy  so  issued  by  the  defendants  and  delivered  to  the 
said  M.  ]Sr.,  as  above  admitted,  and  which  was  the  only  policy 
,  ever  issued  to  him  by  these  defendants. 

III.  And  these  defendants  further  say,  that  it  was  in  and  by 
the  policy  so  executed  and  delivered  as  aforesaid,  amongst 
other  things,  agreed  and  declared  on  the  part  of  both  parties 
tliat  [setting  forth  provisions  relied  ori\. 

lY.  And  further,  "  and  that  this  policy  is  made  and  accepted 
in  reference  to  the  proposals  or  conditions  hereto  annexed, 
which  are  to  be  used  and  resorted  to  in  order  to  explain  the 
rights  and  obligations  of  the  parties  hereto,  in  all  eases  not 
herein  otherwise  specially  provided  for." 

Y.  And  these  defendants  further  say,  that  at  the  time  of  the 
execution  and  delivery  of  the  said  policy,  there  was  annexed 
thereto  a  printed  paper  containing  "  proposals  for  insuring"  and 
"  conditions  of  insurance,"  together  with  "  classes  of  hazards," 
embracing  therein  articles  designated  "Hazardous,"  "Extra- 
hazardous," and  "Memorandum  of  special  rates,"  which  pro- 
posals and  conditions  became  and  were  a  part  of  the  contract, 
and  by  which  it  was  agreed  and  declared  that  [setting  forth 
conditions  relied  on]. 

YI.  These  defendants  deny  that  the  said  M.  IST.  fulfilled 
or  performed  the  terms  and  conditions  imposed  upon  and  as- 
sumed by  him  in  and  by  the  said  policy,  and  the  proposals  and 
conditions  aforesaid ;  but  on  the  contrary,  the  defendants,  upon 
information  and  belief,  aver  th^t  they,  the  said  M.  N.,  did  violate 
the  same. 

YII.  They  further  say,  that  after  the  delivery  of  the  said 
policy,  and  before  the  loss  in  the  complaint  alleged,  and  on  or 
about  the  day  of  ,  18     ,  the  said  M.  IS".,  without 

the  knowledga,  approbation,  or  consent  of  the  defendants,'  and 
against  their  will,  used  the  story  of  the  building  in  the 

eaid  policy  mentioned,  or  suffered  the  same  to  be  used,  as  and 
for  a  [bookbindery],  and  continued  to  make,  or  suffered  such 
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use,  from  thence  until  and  at  the  time  of  the  fire  in  the  com- 
plaint mentioned. 

VIII.  And  these  defehdants  farther  say,  that  they  never  knew 
or  had  notice  that  the  said  building  was  so  impi-operly  used  and 
occupied  until  after  the  said  fire ;  that  they  never  in  any  way 
authorized  or  acquiesced  in  such  use  thereof ;  that  they  never 
charged  or  received  any  premium  for  such  additional  risk. 

IX.  They  further  say,  that  by  reason  of  such  wrongful  and 
improper  use  of  the  said  story,  the  risk  assumed  by  the 
defendants  in  and  by  the  said  policy  became  and  was.  increased 
and  rendered  more  hazardous  than  it  was  at  the'  time  the  said 
policy  was  issued ;  by  reason  whereof  the  said  policy  became 
void,  and  at  the  time  of  the  alleged  fire,  which  they  admit  oc- 
curred, they  were  not  insurers  of  the  said  M.  N^  for  any  sum. 

910.   Unseaworthiness  of  Vessel,  (o) 

I.  [Allege  provision  of  policy,  as  in  Form  906,  unless  it  ap- 
pears hy  the  complaint.'] 

II.  That  at  ,  and  in  the  course  of  said  voyage,  and  in 
reference  to  the  said  voyage,  and  to  any  damage  which  the  said 
ship  sustained  in  the  prosecution  thereof,  a  regular  survey  was 
had  on  the  day  of  ;  18  ,  upon  which  survey  the 
said  ship  was  thereby  declared  unseaworthy,  by  reason  of  her 
being  rotten  [or  state  particula/rs,  showing  a  ground  of  condem- 
nation wholly  within  the  provisions  of  the  policy]. 

911.  Sale  of  Damaged  Goods  ly  Plaintiff,  amd  that  Defenddmts 
paid  Deficiency. 

I.  That  the  invoice  value  of  the  said  [wiswred  goods]  amounted 
to  dollars,  and  that  the  said  last-mentioned  amount  was 
the  sum  insured  thereon  under  the  policy  mentioned  in  the 
complaint,  and  that  the  net  market-value  of  the  said  [insured 
goods],  if  the  same  had  not  been  damaged,  was  estimated  by 
S.  C,  &  Co.,  by  whom  the  said  insurance  was  effected,  at  the 
sum  of  dollars. 

II.  That  the  said  [insured  goods]  were  sold  by*  auction  in  the 

(o)  This  form  was  held  good  in  Gris-    is  not  necessary  to  set  forth  tlie  toanner 
wold  V.  National  Ins.  Co.,  S  Cow.,  96.  It    and  particulars  of  the  survey. 
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city  of  ,  on  or  about  the  day  of  ,  18     ,  by 

order  of  the  said  S.  0.  &  Co. 

III.  That  the  proceeds  of  such  sale  amounted  to  dol- 

lars ;  thereby  showing  a  loss  of  per  cent,  on  the  above 

estimated  net  market-value  of  the  said  goods,  if  the  same  had 
not  been  damaged.  That  the  same  percentage  on  the  sum  in- 
sured on  the  said  goods  amounted  to  dollars ;  and  that 
the  defendants,  on  or  about  the  day  of  j  18  ,  paid 
the  said  last-mentioned  sum,  together  with  the  expenses  of 
the  said  sale  by  auction,  to  the  said  S.  0.  &  Co.,  and  that  the 
said  S.  0.  &  Co.  accepted  and  received  such  payment  as 
an  adjustment  and  settlement  of  the  damage  or  injury  to  the 
said  goods. 

YI.  Leases. 
912.  Denial  of  Use  cmd  Ocoupation. 
That  he  did  not  occupy  the  premises  as  alleged. 

913.  Denial  of  Hiring. 

That  he  did  not  hire  said  premises  of  the  plaintiff  [or,  execute, 
or,  accept  said  lease  from  the  plaintiff],  as  alleged. 

914.  Denial  iy  Assignee. 

That  said  [lessee']  did  not  hire  the  premises  from  the  defend- 
ant as  alleged ;  and  that  no  assignment  of  any  such  lease  was 
made  to  or  accepted  by  the  defendant,  (p)  as  alleged,  and  that 
the  defendant  did  not  occupy  the  premises  under  the  lease,  (g) 

915.  Assignee's  Assignment  to  Third  Person,  (r) 

That  before  the  I'ent  claimed  in  the  complaint  became  due^ 
and  on  or  about  the                day  of  ,  18    ,  the  defend- 
er) This  will  not  admit  evidence  that  transfer  might  be  suflScient  to  bind,  the 
before  the  commencement  of  the  action  defendant.  Carter  e.Hammett,,13-£ar6., 
he  had  parted  with  aU  his  Interest  in  253. 

the  lease  and  assignment.    Kettletas  (r)  This,  being  new  matteu,  should 

a.  Maybee,  1  Code  B.,  N.  8.,  363.  be  stated  as  a  separate  defence., 
(g)   The  occupation  under  a  parol 
V0L.n.— 7 
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ant  assigned  all  his  interest  in  said  lease  to  one  M.  N.,  who 
then  entered  into  possession,  and  so  continued  when  said  rent 
became  due. 

916.  Tender  of  Eent  wpon  the  Land,  (s) 

I.  That  he  was  present  at  the  said  demised  dwelling-house  at 
the  time  when  the  said  dollars  became  due  as  aforesaid, 
to  wit,  on  the  day  of  j  18  ,  for  a  reasonable  time, 
to  wit,  the  space  of  one  hour  before  sunset,  and  there  continued 
until  a  reasonable  time,  to  wit,  one  hour  after  sunset  on  the 
same  day,  and  during  all  the  interval  of  time  aforesaid  was 
there,  ready  to  pay  the  said  dollars  to  the  plaintiff. 

II.  That  neither  the  said  plaintiff,  nor  any  other  person  on 
his  behalf,  during  any  part  of  said  time,  was  there  ready  to  re- 
ceive the  same. 

III.  That  since  the  said  day  the  defendant  has  always  been, 
and  still  is,  ready  to  pay  the  said  dollars  to  the  plaintiff; 
and  he  now  brings  the  said  dollars  here  into  court,  ready 
to  be  paid  to  the  said  plaintiff,  if  he  will  accept  the  same. 

917.  Eviction.{t) 

I.  That  after  the  making  of  the  lease  [or,  after  the  letting] 
mentioned  in  the  complaint,  and  before  any  part  of  the  rent  in 
the  complaint  demanded  *  became  payable,  (w)  the  plaintiff  for- 
cibly entered  upon  the  premises,  and  removed  the  defendant 
therefrom  \or,  from  a  part  thereof,  to  wit,  describing  t^ejpart], 
and  kept  him  out  of  possession  from  thence  until  the  day 

of  ,  18     [or,  until  after  said  rent  became  due],  (v) 

(«)  This  form  is  from  3  Burr.  Pr.,  in  an  answer  under  the  Code  it  would  be 

360.  better,  in  a  case  of  constructive  eviction, 

(t)  As  to  alleging  eviction  by  third  to  state  concisely  the  facts  relied  on. 

person  by  paramount  title,  see  Vol.  I.,  (u)  The  eviction,  to  constitute  a  bar, 

ante,  pp.  343-350.  must  be  averred  to  have  taken  place 

By  the  former  system,  proof  of  a  before  the  rent  claimed  fell  due.    Mo- 

constructive   eviction   by  annoyances  Carty  i).  Hudsons,  34  Wend.,  291. 

committed  by  the  landlord,  such  as  to  (®)  It  must  be  stated  that  the  temmt 

disturb  the  defendant's  beneficial  en-  was  evicted  or  expelled  from  the  prem- 

joyment  of  the  whole  premises,  would  ises,  and  kept  out  of  possession  until 

be  admissible  under  such  a  plea  as  this  after  the  rent  became  due.    Vernam  v. 

(Dyett  V.  Pendleton,  8  Oow.,  737) ;  but  Smith,  15  JT.  Y.,  337. 
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918.  The  Same  ; — a«  a  Defence  to  one  Instal/mAnt. 

Says,  as  to  the  last  instalment  mentioned  in  the  complaint, 
that  after  the  alleged  lease  was  made  [or,  after  the  alleged 
letting],  and  before  said  instalment  [continue  as  in  preceding 
form  from  the  *]. 

919.  Surrender  of  tJie  Premises. 

That  before  the  rent  claimed  in  the  complaint  becairie  due 
\or,  before  the  alleged  breaches,  or,  the  breaches  by  this  defence 
answered]  the  defendant  surrendered  to  the  plaintiff  the  demised 
premises,  and  all  the  residue  of  the  said  term  then  to  come, 
and  unexpired  therein ;  and  the  plaintiff  then  accepted  guch 
surrender,  and  took  possession  of  the  said  premises, 

920.  That  the  Landlord  Accej>ted  am  Assignee  as  his  Ten- 
ant, (m)) 

I.  That  before  the  rent  [or,  the  last  instalment  of  rent] 
claimed  in  the  complaint  became  due  [or,  before  the  breaches 
alleged,  or,  the  breach  hereby  answered]  the  defendant  duly 
assigned  [by  deed]  all  his  estate  and  term  of  years  then  to  come 
and  unexpired  in  the  demised  premises  to  M.  N.,  who  then 
entered  into  the  same,  and  was  possessed  thereof  for  the  residue 
of  said  term. 

II.  That  the  plaintiff  then  had  notice  thereof,  and  afterwards 
accepted  from  the  said  M.  JN".  rent  under  the  lease  [or,  agree- 
ment] mentioned  in  the  complaint,  and  accepted  the  said  M.  N. 
as  his  tenant  of  said  premises.  * 

921.  By  a  Sv/rety  ; — Alleging  an  Extension  of  Time. 

I.  That  on  the  day  of  ,  18    ,  at  [or,  at 

some  time  and  place  unknown  to  the  defendant],  the  plaintiff 
agreed  with  said  [debtor\  in  consideration  of  [or,  for  a 

valuable  consideration],-  to  forbear  and  extend  the  time  of  pay- 
ment of  the  said  rent  guaranteed  by  the  defendant  days 


(m)  This  form  is  from  BvUen  &  L.  F.,    cessary  wiiere  the  defendant  is  alleged 
874.    The  second  paragraph  is  tuine-    to  be  an  assignee. 
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[or,  from  the  day  of  ,  1 8     ,  on  which  the  same  was 

due,  until  the  day  of  ,  18    ]. 

II.  That  the  defendant  had  no  knowledge  of  [or,  did  not 
assent  to]  the  said  agreement  to  extend  the  time. 


922.  By  Surety  ; — Showing  JVeglect  to  Collect  from  the  Prinoi- 
joal,  or  Give  Notice  of  Non-jpa/yment. 

I.  That  the  plaintiff  never  gave  this  defendant  any  notice  of 
the  alleged  non-payment  of  said  rent  by  said  [debt(yr\  until 
more  than  months  after  the  termination  of  the  lease,  and 
has  never  made  any  demand  on  this  defendant  for  payment  of 
said  rent,  except  by  the  commencement  of  this  action. 

II.  That  at  the  time  alleged  in  the  complaint  as  the  time 
when  the  said  supposed  debt  became  due  the  said  [dehtor\  was 
solvent,  and  able  to  pay  the  same,  and  it  might  have  been  col- 
lected from  him  if  the  plaintiff  had  used  due  and  diligent  effort ; 
but  he  unreasonably  and  improperly  neglected  so  to  do, 

III.  That  since  that  time,  and  before  said  months 
thereafter  had  elapsed,  the  said  [debtor']  became,  and  now 
is,  wholly  insolvent  and  unable  to  pay  the  said  debt ;  and  has 
failed  to  make  payment  thereof,  if  at  all,  through  the  unreason- 
able neglect  of  the  plaintiff  to  proceed  in  the  collection  of  the 
same  from  him,  or  to  give  this  defendant  due  notice  of  his 
default. 

YII.  Undeetakotgs. 
923.  By  Bail  :—No  Execution,  (as) 
That,  after  the  recovery  of  the  said  judgment,  and  before  this 
action,  no  execution  against  the  person  [or,  writ  of  ca^pias  ad 
satisfaciendMrri]  was  duly  issued  or  prosecuted  out  of  the  said 
court  of  ,  against  the  said  [the  defendant  in  the 

judgment],  upon  the  said  judgment,  and  duly  returned. 

924.  The  Same: — Death  of  Prindpal. 
That,  after  the  recovery  of  the  said  judgment,  and  before  the 


(«)  This  and  the  following  form  are  from  WaMa  PI.  &  Pr.,  307. 
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return  of  any  execution  against  the  person  [or,  writ  of  capias  ad 
satisfaciendum]  thereupon  against  the  said  4  \t1ie  jarinci- 

paZ\  at  the  suit  of  the  said  plaintiif  upon   said  judgment, 
he,  the  said  ,  died. 


Section  XIII. 
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925.  Denial  of  judgment 101 

926.  Fraud  in  recovery  of  judgment 101 

937.  Invalidity  of  a  foreign  judgment 102 

928.  Invalidity  of  judgment  against  non-resident 102 

Judgments. 

925.  Denial  of  Judgment,  {a) 
That  there  is  no  record  of  the  said  judgment. 

926.  Fraud  in  Recovery  of  Judgment. 

I.  That,  after  the  commencement  of  the  action  mentioned  in 
the  complaint,  the  said  plaintiff  came  to  this  defendant,  and, 
with  intent  to  deceive  him,  and  prevent  him  from  defending  it. 


(a)  This  form  is  from  GhUty's  Forms 
ofPr.,  108. 

Although  the  existence  of  a  judg- 
ment relied  upon  for  the  relief  sought 
is  admitted  by  the  answer,  if  the  plain- 
tiff proceeds  to  put  it  in  evidence,  and 
it  is  void  upon  its  face,  the  court  will 
treat  it  as  forming  no  grounds  for  the 
plaintiff's  action.  Ely  v.  Cook,  3  Hilt, 
406 ;  S.  C,  9  Abbotts'  Pr.,  366. 

So  where,  in  an  action  upon  a 
judgment,  the  defendant,  by  his  an- 
swer, puts  in  issue  the  existence  of  a 
regular,  valid,  and  legal  judgment,  any 
evidence  tending  to  show  the  judgment 
illegal  or  void,  is  competent.  Hence, 
under  such  pleadings,  after  the  plaintiff 


has  produced  a  certified  copy  of  the 
judgment-record,  the  defendant  may 
prove  the  statute,  a  rule  of  court  (the 
judgment  being  a  foreign  judgment) 
showing  the  same  to  be  irregular,  and 
a  certified  copy  of  the  record,  showing 
an  order  of  that  court  vacating  flie 
judgment  on  the  ground  of  such  irreg- 
ularity, although  tlie  vacatur  was  made 
subsequent  to  the  issue  in  the  action. 
This  is  competent  under  a  general  de- 
nial, for  it  shows  that  no  such  judg- 
ment as  the  plaintiff  has  alleged  in  his 
complaint  has  in  reality  existed,  that 
it  never  existed  except  in  form,  and 
was  ab  initio  unlawful,  irregular,  and 
void.    K'insey  v.  Ford,  38  Barb.,  105. 
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Defences  in  Actions  on  Judgments. 


falsely  and  fraudulently  represented  [here  state  representations, 
— e.  g.,  thu^'\  that  he,  said  plaintiff,  intended  to  and  would  dis- 
miss said  action,  and  that  this  defendant  need  not  appear 
therein. 

II.  That,  relying  on  said  representations,  this  defendant 
omitted  to  appear  therein,  as  he  otherwise  would  have  done. 

III.  That  the  plaintiff  thereafter,  and  without  the  knowledge 
of,  or  notice  to,  this  defendant,  proceeded  to  judgment  therein, 
with  intent  to  defraud  him. 

Wherefore,  the  defendant  asks  that  said  judgment  be  ad- 
judged void,  and  the  plaintiff  be  forever  restrained  from  en- 
forcing it ;  and  for  his  costs  of  this  action. 

927.  Invalidity  of  a  Foreign  Judgment. 

I.  That  no  process  was  served  upon  him  in  the  action  men- 
tioned in  the  complaint. 

II.  That  he  never  appeared  in  person  or  by  attorney  in  the 
said  action.  (J) 

928.  Inmalidity  of  Judgment  against  Non-resident,  (c) 

I.  That  the  action  in  which  the  supposed  judgment  against 
him  was  alleged  to  have  been  recovered  arose  upon  an  alleged 
contract. 

II.  That  when  that  action  was  commenced  this  defendant 
was  a  non-resident  of  the  State  of  New  York  and  a  resident  of 
Illinois. 

III.  That  he  never  appeared  in  that  action,  and  never  was 
personally  served  in  the  State  of  New  York  with  summons 
therein,  (d) 

IV.  That  when  the  order  for  publication  of  the  summons  in 
that  action  was  made,  and  for  a  long  time  before  and  after,  he 

(6)  These  fects  are  »  suflicient  de-  &c.,  is  bad.    Starbuck  «.  Murray,  5 

fence.      Long  t).  Long,   1  HUl,  597 ;  Wend.,  148. 

Shumway  u  StiUinan,  6  Wend.,  447 ;  (c)  See  Fiske  «.  Anderson,  13  Mhotti 

Starbuck  v.  Murray,  5  Id.,  148.  Pr.,  8 ;  Force  «.  Gower,  23  Sm.  Pr., 

This  form  is  from  the  Report  of  the  294. 

Commissioners  of  tlie  Code,  No.  200.  (<?)  It  is  not  enough  merely  to  allego 

Merely  aUeging  that  the  defendant  that  his  domicU  was  elsewhere.    Shum- 

never  was  within  the  other  State,  that  way  ■».  StiUman,  4  Cow.,  292. 
he  waa  never  subject  to  its  jurisdiction. 
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Denial  of  Covenant. 


had  no  property  or  rights  of  property  within  the  State  of  New 
York ;  and  that  when  that  judgment  was  rendered,  said  court 
had  acquired  no  jurisdiction  of  his  person. 


Section  XIV. 

DEFENCES  IN  ACTIONS  FOR  UNLIQUIDATED  DAMAGES  FOE  BEEACHES 

OF  CONTRACT. 

I.  Covenants. 

929.  Denial  of  covenant p.  103 

930.  Denial  of  breach 164 

II.  EmHjOYMENT. 

931.  Denial  of  agreement i 104 

933.  Denial  of  plaintiff's  performance 104 

933.  Performance  by  defendant 104 

934.  That  the  plaintiff  failed  to  perform  his  contract,  which  pre- 

vented defendant's  performing 105 

in.  Pkomise  of  mabkiagb. 

935.  Denial  of  promise 105 

936.  Denial  of  plaintiff's  readiness 105 

937.  Denial  of  breach 105 

938.  That  plaintiff  was  of  bad  character 105 

939.  Another  form 105 

■  rv.  Saies  of  personal  pbopektt. 

940.  Explaining  contract  of  sale,  and  alleging  breach  as  to  de- 

livery   106 

941.  The  same,  as  to  quality 106 

942.  Breach  of  warranty  in  sale ]  06 

V.  Sales  of  keal  property. 

943.  Denial  of  agreement 106 

944.  Denial  of  plaintiff's  performance 107 

945.  Another  form 107 

946.  Excuse  for  non-performanee 107 

VI.  Warranties. 

947.  Denial  of  warranty 107 

948.  Denial  of  breach 108 


I.  Covenants. 
929.  Denial  of  Covenant. 
That  he  did  not  covenant  or  agree  with  the  plaintiff,  as 


alleged. 
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Defences  in  Actions  for  Unliquidated  Damages  on  Contract. 

930.  Denial  of  Breach. 

That  tlie  defendant  duly  performed  said  covenant  [or  all  the 
conditions  of  said  contract]  on  his  part ;  and  \here  state  per- 
formance, jpursuing  the  words  of  the  covenant,  if  it  he  in  the 
affirmative  y  and  stating  particular  acts,  if  it  he  in  the  alterna- 
tive, or  im,  any  case,  where  this  can  he  done  without  too  great 
prolixity],  {a) 

II.  Emplotmbnt. 

93.1.  Denial  of  Agreement. 
That  he  did  not  agree  with  the  plaintiflP,  as  alleged. 

932.  Denial  of  Plaintiff'' s  Performance. 

That  the  plaintiff  has  not  performed  the  conditions  of  said 
agreement  on  his  part ;  but,  on  the  contrary,  has  wholly  omitted 
[here  may  state  hreach  as  in  a  complaint  against  himi]. 

933.  Performance  hy  Defendant. 

That  he  made  the  said  [art/ides'],  and  on  the  day  of 

,  18  ,  delivered  the  same  to  the  plaintiff  [or,  tendered 
the  same  to  the  plaintiff,  and  has  ever  since  been,  and  now  is, 
ready  and  willing  to  deliver  them]. 

934.  That  the  Plaintiff  Failed  to  Perform  his  Contract,  which 
Prevented  Defendant's  Performing,  {h) 

I.  That  at  the  time  of  making  said  agreement,  the  plaintiffs 
agreed,  in  writing,  with  this  defendant,  that  in  consideration 

(a)  If  the  contract  is  in  the  altema-  intent  of  the  covenant  has  been  fdl- 

tive,  the  answer  should  show  which  filled.    Thus,  under  a  covenant  to  sell 

act  the  defendant  performed.  a  lot  of  land,  the  plaintiff,  in  pleading 

Where  the  plaintiff  has  assigned  a  performance,  should  aver,  not  that  he 

particular  breach,  a  general  plea  of  per-  sold,  but   that  he   conveyed,  setting 

formauce,  pursuing  the  words  of  the  forth  the  nature  of  the  conveyance, 

contract,  is   bad.      Bradley  «.   Oster-  Thomas  i>.  Van  Ness,  4  WeTid.,  549. 

houdt,  13  JoJma.,  404 ;  Beach  «.  Bar-  (6)  This  form  is  sustained  by  Bern- 

ons,  13  5ar5.,  305.    Performance  must  bridge  v.  Stoddard,  ilnd..  587;  and 

be  set  forth  with  such  certainty  as  to  see  Coe  i>.  Smith,  1  Id.,  367. 
enable  the  court  to  judge  whether  the 


ANSWERS.  JOS 


Breach  of  Promise. 


that  he  would  deliver  to  them,  at  their  warehouse  in  ,  the 

said  quantity  of  shelled  corn,  they,  the  said  plaintiffs,  would 
pay  this  defendant  twenty  cents  a  bushel  therefor,  and  would 
furnish  to  this  defendant  a  thresher  to  thresh  said  corn  for  one 
cent  a  bushel. 

n.  That  the  said  plaintiffs  failed  and  refused  to  furnish  said 
thresher,  though  this  defendant,  on  the  day  of  , 

18  .,  requested  them  so  to  do;  whereby  this  defendant  was 
disabled  from  performing  his  said  contract. 

m.  Promise  of  Maeeiage. 
935.  Denial  of  Promise. 
That  he  never  promised  to  marry  the  plaintiff. 

936.  Denial  of  Plaintiff'' s  Readiness. 

That  the  plaintiff  has  not  been  ready  and  willing  to  marry 
the  defendant,  nor  did  she  ever  offer  to  marry  him,  as  alleged. 

937.  Denial  of  Breach. 

That  the  defendant  has  not  refused  to  marry  the  plaintiff,  but 
on  the  day  of  ?  18     ,  and  ever  since,  has  been  ready 

and  willing  to  marry  her,  which  she  well  knew.  , 

938.  That  Plaintiff  was  of  Bad  Character. 

I.  That  at  the  time  mentioned  as  the  time  of  said  supposed 
promise,  the  plaintiff  was  unchaste  [w,  habitually  intemperate], 
and  generally  reputed  among  her  neighbors  so  to  be. 

II.  That  defendant  was  wholly  ignorant  thereof  at  that  time. 

III.  That  upon  being  informed  thereof,  he  refused  to  marry 
the  plaintiff. 

939.  Another  Form,. 

I.  That  after  the  time  mentioned  as  the  time  of  said  supposed 
promise,  and  on  the  day  of  18  ,  at  .  ,  the 
plaintiff,  without  the  connivance  of  the  defendant,  had  carnal 
connection  with  one  M.  N. 

II.  As  III.  in  Receding  form. 
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Defences  iu  Actions  for  TJnliquidated  Damages  ou  Contract. 

IV.  Sajlbs  of  Personal  Peopeett. 

940.  Ecjplaming  Contract  of  Sale,  and  Allegi/ng  Breach  as  to 
Deli/very,  (c) 

I.  That  it  was  a  part  of  the  agreement  referred  to  in  the  com- 
plaint, that  the  plaintiff  should  deliver  the  goods  sold  at 

II.  That  the  said  goods  have  not  been  so  delivered,  and  have 
not  been  accepted  by  defendant, 

941.  The  Same,  as  to  Quality,  {d) 

I.  That  it  was  a  part  of  the  agreement  referred  to  in  the  com- 
plaint, that  the  [furniture  therein  mentioned  should  be  made  of 
rosewood]. 

II.  That  the  said  [furniture]  was  not  [made  of  rosewood]. 

III.  That,  therefore,  the  defendant,  on  the  day  of 
,18     ,  and  as  soon  as  he  discovered  the  defect,  returned 

the  same  to  the  plaintiff  \or,  duly  tendered  the  same  back  to 
the  plaintiff,  and  has  ever  since  been,  and  still  is,  willing  to 
return  them]. 

942.  Breach  of  Warranty  in  Sale. 

L  That  the  goods  therein  mentioned  were  warranted  by  the 
plaintiff  to  be  [genuine  chinaware]. 

n.  That  they  were  not  [genuine  chinaware].  (e) 
III.  As  in  joreceding form. 

Y.  Sales  of  Real  Peopeett. 
943.  Denial  of  Agreement. 
That  he  did  not  agree  with  the  plaintiff,  as  alleged. 


(c)  This  and  the  three  following  swer,  in  order  to  be  admissihle  in 
forms  are  in  substance  from  the  He-  proof.  Deifendorf  v.  Gage,  7  Barb.,  18. 
port  of  the  Commissioners  of  the  Code,  (e)  For  allegations  of  breach  suited 
P-  1^5.  to  other  cases,  see  Vol.  I.,  ante,  pp. 

(d)  A  fraud  or  breach  of  warranty  384r-395. 
most  be  specially  alleged  in  the  an- 
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Non-performance  by  Plaintiff.    Defendant's  Excuse. 

944.  Denial  of  Plaintiff  ^s  Performance. 

That  the  plaintiflF  has  not  performed  the  conditions  of  said 
agreement  on  his  part ;  but,  on  the  contrary,  h,as;  wholly  omitted. 
[here  may  state  hreaoh,  as  if  in  a  complaint  against  him]. 

945.  Another  Form. 

I.  That  the  plaintiff,  by  said  agreement,  undertook  to  convey 
the  property  therein  mentioned  to  the  defendant  free  from  all 
incumbrances. 

Or.,  I.  That  the  said  agreement  contained  a  stipulation,  on  the 
part  of  the  plaintiff,  of  which  the  following  is  a  copy :  \co;py  of 
provision  as  to  title\. 

II.  That  there  was  then,;  and  still  is,  a  mortgage  on  the  same, 
in  the  sum  of  dollars,  unsatisfied  of  record,  in  book 

,  page  ,  of  mortgages,  in  tne  office  of  the  clerk  of 

the  county  of  .  (/) 

946.  Excuse  for  Nonperformance,  (g) 

That  on  the  day  of  j  18 .   ,  and  before  the  time 

for  the  defendant  to  perform  said  contract  on  his  part,  the  plain- 
tiff gave  notice  in  writing  to  the  defendant  that  he  had  deter- 
mined not  to  take  the  [land]  ;  and  the  plaintiff  abandoned  the 
agreement,  and  ever  since  wholly  failed  to-  perform  it, 

YI.  Waeeanties. 

947.  Denial  of  Warrantj/. 

That  he  did  not  promise  or  represent  to  the  plaintiff  that  any 
sum  whatever  was  due  upon  said  note  [or,  that  said  horse  wa^ 
sound,  or  kind,  or  true,  or  gentle,  or  quiet  in  harness],  as  alleged 
[but  that  the  plaintiff  purchased  said  ,  with  notice  [here 

state  defect,  if  any],  and  not  relying  on  any  representations  of 
the  defendant]. 

(/)  For  allegations  of  a  breach  of    be  specially  pleaded.    Warren  v.  Bean, 
such  covenants,  adapted  to  other  cases,    6  Wise,  130. 
Bee  Vol.  I.,  ante,  pp.  340-351.  For  an  averment  of  false  representa- 

(ff)  Excuse  for  non-performance  must    tions  vrhich  prevented  performance,  see 

Vol.  I.,  ante,  p.  383. 
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Defences  in  Actions  against  Agents,  Bailees,  Carriers,  and  Trustees. 

948.  Denial  of  Breach. 

That  at  the  time  of  the  sale  mentioned  in  the  complaint,  said 
horse  was  sound,  &c.  {^pursuing  terms  of  wwrranty]. 


Section   XV. 

DEFENCES  IN  ACTIONS  AGAINST  AGENTS,  BAILEES,  CAEEIEBS,  ANP 

TKUSTEES. 

I.  Agents. 

949.  Denial  of  negligence  in  sale 108 

950.  Denial  of  negligence  in  giving  credit 108 

951.  Denial  of  negligence  in  services 109 

II.  Bailees. 

953.  Denial  of  baUment 109 

m.  Caebieks. 

953.  Not  a  common  carrier 109 

954.  Denial  of  employment 109 

955.  Denial  of  delivery  of  goods 109 

956.  Denial  of  loss 110 

957.  That  the  contract  was  special 110 

958.  That  the  damage  was  by  plaintiff's  fault 110 

959.  That  the  goods  were  lost  by  a  risk  for  which  defendants  were 

not  liable Ill 

IV.  Trustees. 

960.  Denial  of  trust Ill 


I.  Agents. 
949.  Denial  of  Negligence  vn  Sale. 

'  That  he  was  not  negligent  in  or  about  the  selling  of  the  said 
goods,  but  sold  the  same  as  soon  [or,  for  as  large  a  price]  as 
with  due  diligence  he  coiild.  • 

950.  Denial  of  Negligence  in  Giving  Credit. 

That  he  sold  said  goods  to  one  M.  N".,  who  was  a  merchant 
at  ,  in  good  standing  and  credit,  for  the  sum  of 

dollars ;  and  for  the  payment  of  which  sum  he  took  the  bill  of 
the  said  M.  N.,  drawn  on  and  accepted  by  one  0.  P.,  payable 


ANSWERS.  109 


Denial  of  Agency,  Negligence,  &o. 


in  months  after  date,  which  bill  was  at  the  time  held  and 

considered  an  approved  bill. 

951.  Denial  of  Negligence  in  Services. 

That  he  was  not  negligent  in  or  about  [the  stowing  of  said 
cargo],  but  used  due  care  and  diligence  therein ;  and  the  alleged 
loss  [or,  injury],  if  any,  accrued,  not  through  the  fault  of  the 
defendant,  but  [briefly  indicating  the  cause']. 

n.  Bailees. 

952.  Denial  of  Bailment,  {a) 

I.  That  said  [subject  of  bailment']  was  not  the  property  of 
said  [alleged  bailor],  and  it  was  not  deposited  with  the  defend- 
ant by  him  or  his  agents. 

n.  That  the  same  was  the  property  of  one  M.  IS".,  to  whom 
the  possession  of  it  belonged  when  this  action  was  brought. 

III.  That  before  the  commencement  of  this  action  the  defend 
ant  had,  on  the  demand  of  said  M.  N.,  the  true  owner,  delivered 
the  same  to  him. 

III.  Cakeiees. 

953.  Not  a  Common  Carrier. 

That  he  is  not,  and  was  not  at  the  time  mentioned  in  the  com- 
plaint, a  common  carrier. 

954.  Denial  of  Errvployment. 

That  they  never  undertook  or  agreed  to  safely  carry  the  said 
goods  to  ,  or  to  deliver  them  there  to  ,  and  that 

said  never  paid  thjem  any  reward  for  any  such  service. 

965.  Denial  of  Delivery  of  Ooods. 

That  said  never  delivered  to  them  the  goods  mentioned 

in  said  complaint,  and  they  never  received  the  same. 

(a)  This  defence  is  sustained  by  Beach  v.  Berdell,  3  Bwft,  3557. 
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Defences  in  Actions  against  Agents,  Bailees,  Carriers,  and  Trustees. 

956.  Denial  of  Loss. 

That  the  said  goods  were  not  lost  to  said  through  any 

negligence  or  misbehavior  of  the  defendants,  and  they  have 
no  knowledge  or  information  sufficient  to  foi'm  a  belief  whether 
the  said  goods  were  ever  lost  to  said 

957.  That  the  Contract  was  Special. 

That  the  goods  mentioned  in  the  complaint  were  delivered  by 
the  plaintiffs  to,  and  received  by,  the  defendants,  upon  a  special 
contract  (b)  between  them,  whereby  it  was  provided  that  [here 
set  forth  matter  relied  on,  with  averments  bringing  the  goods 
within  itj.  (c) 

958.  That  the  Damage  was  by  Plaintiff  ^s  Fault,  ^d) 

I.  That  the  goods  mentioned  in  the  complaint,  called  , 
were  a  corrosive  and  destructive  substance,  rotting  casks  and 
cask-hoops,  and  other  substances  in  contact  with  it,  which  the 
plaintiffs  knew,  but  which  the  defendant  did  not  know,  and 
could  not  reasonably  be  expected  to  know. 

II.  That  the  plaintiffs  did  not  inform  the  defendant  of  the 
destructive  nature  of  the  goods,  and  negligently  delivered  the 
same  to  the  defendant  in  bulk,  and  thereby  induced  the  defend- 
ant to  believe  that  the  same  might  be  placed  in  contact  with 
casks,  cask-hoops,  and  other  substances,  safely ;  and  they  in  con- 
sequence stowed  the  same  among  ,  whereby  the  injury 
complained  of  was  caused,  and  not  otherwise. 

(J)  Where  tlie  complaint  is  ex  coti-  (c)  If  the  defence  is  the  operation  of 

tractii,  and  does  not  allege  prepayment,  a  peril  pf  a  class  excepted,  the  ansvper 

an  allegation  that  plaintiff  had  notice  should  specify  what  the  particular  peril 

of  the  condition  on  which  defendant  re-  was,  so  that  the  plaintiff  may  meet  it. 

ceived  them,  and  delivered  them  with  Woodwortli  ».  McBride,  3  Wend.,  227. 

knowledge  of  it,  is  enough.     Wyld  v.  (<Z)  This  form  is  supported  by  Hutch 

Pickford,  8  Meea.  &  W.,  443.      '  inson  v.  Quion,  28  L.  J.  {N.  S.)  C.  B.,  63 
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By  Cairiers.    Denial  of  Trust. 


959.  That  the  Ooods  were  Lost  hy  a  Hishfor  which  Defendants 
were  not  Liable,  {e) 

I.  That  the  merchandise  mentioned  in  '^he  complaint  was 
delivered  by  the  plaintiffs  to  the  defendants,  and  by  them 
received  on  board  the  steamer  Lexington,  under  and  in  pursu- 
ance of  a  special  contract  made  between  them  for  the  transpor- 
tation of  the  same  from  New  York  to  Stonington,  of  which  the 
following  is  a  copy ;  [co-py  of  the  contract'],  {f) 

II.  That  while  the  merchandise  was  well  and  properly 
stowed  on  board  the  steamboat,  and  being  carried  pursuant  to 
the  contract,  and  without  any  carelessness  or  misconduct  of 
defendants  or  their  servants,  or  any  defect  of  the  boat  or  its 
equipments,  the  boat,  by  mere  casualty  and  accident,  took  fire, 
and  was  consumed,  ■v^th  its  cargo,  including  the  merchandise 
of  the  plaintiffs ;  and  thereby,  by  accident  and  casualty  of  fire, 
and  not  by  any  negligence,  misconduct;,  or  default  of  the 
defendants,  the  merchandise  was  not  delivered  at  Stonington, 
and  became  lost  to  the  plaintiffs. 

IV.  Tetjstees. 
960.  Denial  of  Trust,  (g) 

That  the  plaintiff  did  not  deliver,,  and  the  defendant  did  not 
receive,  the  said  bond  and  mortgage,  upon  the  trust  and  confi- 
dence alleged ;  but  the  defendant  received  the  same  as  and  for 
his  own  property,  absolutely,  and  without  any  trust  thereto 
attached. 


(«)  TUs  defence  is  supported  by  Dorr  cient  to  refer  to  it  there,  without  setting 

V.  N.  J.  Steam  Navigation  Co.,  11  JV.  it  out  in  the  answer. 

r.  (1  .Kern.),  485.  (g)  This  form  is  from  HiTash's  PL  & 

(/)  If  the  contract  is  truly  set  out  Pr.,  376. 
in  the  complaint,  it  is,  of  course,  soffi- 
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Section  XVI. 

DEFENCES  IN  ACTIONS  AGAINST  SHERIFFS. 

961.  Denial  of  plaintiff's  title p.  112 

963.  Denial  of  taking 113 

963.  Justifying  trespass  by  virtue  of  requisition  of  claim  and  delivery 113 

964  Justification  under  execution  against  third  person ;  (pleaded  in  connec- 
tion with  denials) 113 

965.  Averment  of  fraudulent  assignment ." 115 

966.  Betum  of  debtor  after  escape 115 

961.  I>enial  of  Plaintiff's  Title. 

Denies  that  [he  has  any  knowledge  or  information  sufficient 
to  form  a  belief],  that  at  the  time  alleged  in  the  complaint,  or 
at  any  other  time,  the  plaintiff  was  lawftilly,  or  otherwise,  pos- 
sessed of  the  goods  and  chattels  mentioned  and  described  in  the 
complaint,  or  any  or  either  of  them,  or  any  part  thereof;  or  that 
the  said  goods  and  chattels,  or  any  or  either  of  them,  or  any 
part  thereof,  were  then,  or  ever  since  have  been,  or  now  are, 
the  propei'ty  of  the  plaintiff,  or  that  the  same  were  or  are  of  the 
value  of  dollars,  or  that  said  property  composed  the  stock 

of  goods  in  the  store  of  the  plaintiff  at  the  place  alleged  in  the 
complaint,  or  at  any  other  place. 

962.  Denial  of  Tahvng. 
Denies  that  at  the  time  alleged  in  the  complaint,  or  at  any 
other  time  at  the  place  alleged  in  the  complaint,  or  at  any  other 
place,  the  defendant  wrongfully  took  the  said  goods  and  chat- 
tels from  the  possession  of  the  plaintiff,  or  that  he  still  unjustly 
detains  the  same,  to  the  damage  of  the  plaintiff  dollars, 

or  any  other  sum,  or  that  by  reason  of  the  taking  alleged  in  the 
complaint,  or  of  any  act  or  acts  of  the  defendant,  the  plaintiff 
has  sustained  damage  to  the  amount  of  dollars,  or  any 

damage  whatever. 

963.  Justifying  Trespass,  ly  Virtue  of  Requisition  of  Claim 

and  Delivery. 
I.  That  at  the  times  mentioned  in  the  complaint,  the  defend- 
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Justification  under  Process. 


ant  was  sheriff  of  the  county  of  ,  in  this  State,  duly 

elected  [or,  appointed]  and  qualified  as  such. 

II.  That  in  an  action  brought  by  one  M.  IS",  against  one  0.  P. 
in  the  Court  of  ,  to  recover  the  possession  [among 
other  things]  of  the  property  mentioned  in  the  complaint  in 
this  action,  said  M.  N.  delivered  to  this  defendant  an  affidavit 
made  by  him  [or,  made  in  his  behalf],  and  a  notice  indorsed 
thereon,  describing  the  property  mentioned  in  the  complaint, 
and  requiring  this  defendant  to  take  the  same  from  said  O.  P., 
and  deliver  it  to  said  M.  1^. ;  and  at  the  same  time  delivered 
to  this  defendant,  as  such  sheriff,  a  written  undertaking  as  re- 
quired by  law  in  such  case,  of  which  affidavit,  notice,  and  un- 
dertaking, copies  are  hereto  annexed  as  a  part  of  this  answer,  {a) 

III.  That  by  virtue  of  said  proceedings  the  defendant  took 
and  detained  the  goods  mentioned  in  the  complaint,  which  are 
the  acts  of  which  the  plaintiff  complains. 

964.  Justifioation  Tinder  Execution  against  Third  Person  ; 
{Pleaded  in  Connection  with  Denials),  (b) 

And  for  a  further  defence,  denying  the  matters  in  the  com- 
plaint alleged,  in  manner  and  form  as  the  same  are  hereinbe- 
fore denied,  the  defendant  avers  : 

I.  That  heretofore,  in  an  action  in  the  Court  of  , 

wherein  M.  'N.  was  plaintiff  and  O.  P.  was  defendant,  judgment 
was,  on  or  about  the  day  of  ,18     ,  duly  rendered  (c) 

in  favor  of  the  said  M.  'N.,  plaintiff  in  said  action,  against  the 
said  O.  P.,  defendant  therein,  for  the  sum  of        .       dollars,  as 


{a)  A  plea  of  a  sheriflF,  justifying  the  not  admissible  vinder  tlie  general  de- 
taking  upon  a  writ  of  replevin,  must  nial.  If  defendant  had  made  such  » 
show  the  execution  and  delivery  to  prior  levy,  and  was  thereby  entitled  to 
him  of  the  replevin  bond  and  affidavit,  the  possession  of  the  goods,  it  was  mat- 
with  the  writ.  Morris  v.  Van  Voast,  19  ter  to  be  specially  pleaded.  Graham  d. 
Wend.,  283.                 '  Harrower,  18  ^ow.  Pr.,  144. 

(6)  In  an  action  for  taking  and  con-  (c)  Where  an  officer  justifies  under 

verting  goods,  the  answer  contained  a  an  execution  issued  by  a  justice,  his 

general  denial,  and,  as  a  second  de-  pleading  must  show  that  the  justice 

fence,  a  justification  under  an  execution  had  jurisdiction  of  the  cause.    Cleve- 

against  third  persons.    Held,  tha-t  evi-  land  v.  Rogers,  6  Wend.,  438.    Under 

dence  of  a,  levy  under  an  execution  the  Code,  the  above  general  allegation 

prior  to  that  stated  in  the  answer  was  will  be  sufficient.    Section  161. 
Vol.  II.— 8 
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by  the  j  ndgment-roll  in  said  action,  on  file  in  the  office  ofVthe 
clerk  of  said  court,  more  fully  appears. 

II.  That  afterwards,  and  upon  the  day  of  ,  18  , 
a  transcript  of  the  said  judgment  was  duly  filed,  and  the  said 
judgment  was  duly  docketed  in  the  office  of  the  clerk  of  the 
county  of  ,  and  afterwards,  upon  the  same  day,  an  execu- 
tion against  the  property  of  O.  P.,  based  upon  the  said  judg- 
ment, was  issued  in  due  form  of  law,  directed  to  and  delivered 
to  this  defendant  as  sheriff  of  the  said  city  and  county  of 

,  for  service  ;  whereby,  after  containing  the  statement 
and  recital  of  the  matters  by  law  required  to  be  stated  and  set 
forth  in  such  case,  and  after  setting  forth  that  the  sum  of 
dollars  was  then  actually  due  on  the  said  judgment,  this  de- 
fendant was  in  substance  commanded  to  satisfy  the  said  judg- 
ment out  of  the  personal  property  of  the  said  judgment-debtor 
within  this  defendant's  county ;  or  if  sufficient  personal  property 
could  not  be  found,  then  out  of  the  real  property  in  his  county 
belonging  to  such  judgment-debtor  on  the  day  when  the  said 
judgment  was  so  docketed  in  his  county,  or  at  any  time  there- 
after, in  whose  hands  soever  the  same  might  be,  and  to  return 
the  said  execution  within  sixty  days  after  its  receipt  by  him,  as 
required  by  law. 

III.  That,  under  and  by  virtue  of  the  said  execution,  this  de- 
fendant, as  sherifif  of  the  county  of  ,  and  not  otherwise, 
by  one  of  his  general  deputies,  levied  upon  certain  goods  and 
chattels  of  the  character  and  description  of  those  mentioned 
and  described  in  the  complaint,  and  took  the  same  into  his  cus- 
tody, a  schedule  of  which  property  so  levied  upon  and  taken  is 
hereunto  annexed  as  a  part  of  this  answer,  and  marked  "A," 
which  defendant  believes  to  be  a  portion  of  the  goods  and  chat- 
tels referred  to  in  the  complaint,  and  that  the  said  levy  and  tak- 
ing and  detention  as  aforesaid  constitute,  the  supposed  wrongful 
taking  in  the  complaint  alleged. 

IV.  But  this  defendant,  upon  his  information  and  belief,  avers 
that  the  goods  levied  on  as  aforesaid  were  at  tlie  time  of  said 
levy  the  property  of  the  said  0.  P.,  or  the  said  0.  P.  had  an 
interest  therein  liable  to  levy  and  sale  under  execution. 


ANSWERS.  115 


Fraudulent  Assignment.    Return  or  Recaption. 


965.  Averment  of  Fraudulent  Assignment,  {d) 

I.  That  the  plaintiffs  were  possessed  of  said  goods  under  and 
by  virtue  of  a  pretended  assignment  thereof  by  said  \_d6btor'\  to 
them  for  the  benefit  of  his  creditors,  dated  on  or  about  the 
day  of 

II.  That  the  same  was  executed  by  said  \dehtor']  with  intent 
to  defraud  his  creditors,  and  on  account  of  such  fraud  was  void 
as  against  said  {creditors'],  and  as  against  said  judgments  and 
executions,  and  as  against  the  other  creditors  of  said  {debtor']. 

966.  Heturn  of  Debtor  after  Escape. 

I.  That  the  said  M.  [the  prisoner]  wrongfully,  and  without 
the  privity  of  the  defendant,  escaped  from  his  custody. 

II.  That  before  the  commencement  of  this  action,  to  wit,  on 
the  day  of  ,  the  said  M.  voluntarily  returned  into  the 
defendant's  custody  {or,  upon  fresh  pursuit  the  defendant  retooli 
said  M.  into  his  custody],  where  he  ever  since  has*  remained  by 
virtue  of  the  process  mentioned  in  the  complaint. 


Section  XVII. 
defences  in  actions  foe  deceit. 

967.  Denial  of  sale 115 

968.  Denial  of  representations 115 

969.  Denial  of  falsity ; 116 

970.  Denial  of  scienter 116 

967.  Denial  of  Sale. 
That  he  did  not  sell  the  ,  to  the  plaintiff,  alleged. 

968.  Denial  of  Representations. 
That  he  did  not  make  any  of  the  representations  alleged. 

((2)  This  is  the  form  in  Campbell  9.  the  fraud,  as  in  a  complaint  in  an  ao- 

Woodworth,  34  N.  T.,  304.  tion  to  set  aside  such  an  assignment, 

It  will  be  better  to  proceed  and  set  Vol.  I.,  ante,  pp.  574,  575. 
forth  the  grounds  relied  on  to  establish 


116  ABBOTTS'  FORMS. 


Defences  in  Actions  for  Negligence. 


969.  Denial  of  Falsity. 

That  the  representations  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff  were  true. 

970.  Denial  of  Scienter. 

That  he  did  not  know  at  the  time  of  making  said  representa- 
tions that  tbey  were  untrue. 


Section  XVIII. 
DEFENCES  IN  ACTIONS  FOE  NEGLIGENCE. 

UTl.  Denial  of  ownership,  &c 118 

972.  Denial  of  ownership  of  dog 116 

973.  Denial  of  scienter • 116 

974.  Denial  of  injury 117 

975.  Another  form 117 

976.  Paintiflf's  own  negligence ; — falling  into  hole 117 

977.  The  same ; — collision  in  highway 118 

971 .  Denial  of  Ownership,  c&o. 

That  at  the  time  of  the  grievance  alleged  the  defendant  was 
not  the  owner,  and  had  not  the  possession  or  control,  of  the 
premises  in  which  said  hole  or  hatchway  was  [or,  of  the  wagon 
which  caused  the  alleged  injury]. 

972.  Denial  of  Ownership  of  Dog. 
That  the  defendant  was  not  the  owner  or  the  possessor  of 
the  said  dog  at  the  time  of  the  grievances  alleged. 

973.  Denial  of  Scienter. 

That  at  the  time  of  the  grievances  alleged  the  defendant  did 
not  know,  and  had  no  reason  to  believe,  that  said  dog  was 
accustomed  to  bite  mankind,  or  was  of  a  mischievous  nature  \pr 
otherwise,  according  to  the  allegations  of  the  complavnt'\. 
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Denial  of  Negligence. 


974.  Denial  of  Injury. 
That  said  dog  did  not  kill  [or,  injure]  the  sheep  alleged. 

975,  Another  Form. 

That  the  said  horse  and  carriage  alleged  to  have  been  injured 
were  not  the  property  of  the  plaintiff. 

976.  Plaintiff'' s  own  Negligence  ;  (a) — Falli/ng  into  Hole. 

That  the  defendant  and  his  servants  used  due  care  and  dili- 
gence [ahout  the  construction  of  the  said  building,  or,  in  repair-" 
ing  said  street,  and  replacing  the  pavement  thereof,  or,  in 
guarding  the  said  excavation  with  proper  bulwarks,  and  in 
putting  up  lights  during  the  night-time,  or  otherwise,  according 
to  the  allegations  in  the  complaint'],  and  that  said  injury  was 
not  caused  by  any  negligence  on  the  part  of  the  defendant  or 
his  servants,  but  was  owing  to  the  negligence  and  fault  of  the 
plaintiff  himself.  (5) 


(a)   In  an  action  ^ifor  an  injury  to 
plaintiff,  alleged  to  have  been  caused 
by  the  neglect  of  defendants,  occupiers 
of  a  factory,  to  fence  in  the  shaft  of 
certain  machinery  in  motion  for  the 
manufacture  of  carpets,  as  required  by 
the  provisions  of  the  Factory  Act  (7 
Viet.,  ch.  15),  the  defendants  pleaded, 
admitting  that  the  shaft  was  in  motion 
and  not  properly  fenced,  that  the  part 
of  the  machinery — namely,  a  certain 
driving  strap — by  which  plaintiff  was 
entangled  was  not  in  motion  at  the 
time  of  the  alleged  injury;  that  the 
plaintiff     wilfully     and     wrongfully, 
against  the  will  and  contrary  to  the 
express  command  of  the  defendants, 
touched  and  caught  hold  of,  and  there- 
by set  in  motion,  the  said  strap,  the 
plaintiff  then  well  knowing  that  it  was 
dangerous,  improper,  and  contrary  to 
the  express  command  of  the  defendants 
for  him  to  touch  or  meddle  with  the 
same ;  and  that  thereby,  and  not  by 


reason  merely  of  the  negligence  of  the 
defendants,  the  injury  was  occasioned. 
Held,  upon  demurrer,  that  the  plea 
was  an  answer  to  the  action.  Casswell 
■B.  Worth,  34  Eng.-L.  &  Eq.,  141. 

But  in  a  similar  action,  where  de- 
fendants merely  pleaded  that  the  shaft 
was  not  near  to  where  any  person  was 
employed,  but  was  at  such  a  distance 
and  height  away  from  the  nearest 
place  of  approach  thereto,  and  was  so 
situated  that  no  danger  or  liability  to 
accident  therefrom  existed  so  as  to  re- 
quire it  to  be  fenced, — Meld,  that  the 
plea  was  no  answer  to  the  action. 
Doel  V.  Sheppaid,  34  Eng.  L.  &  Eq.,  146. 

(6)  It  is,  perhaps,  sufficient  simply  to 
deny  the  negligence  of  the  defendant 
and  his  servants ;  and  it  is  not  neces- 
sary to  aver  that  the  injury  was  done 
by  other  persons,  who  were-  responsible 
therefor,  and  not  the  defendant.  Sehu- 
lar  V.  Hudson  Kiver  R.  B.  Co.,  38  Barb., 
653. 
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977.  The  Same  ; — Collision  in  Highway,  (c) 

That  at  the  time  mentioned  in  the  complaint  the  defendant 
was  driving  his  said  gig  in  the  higliway,  and  the  horse  of  the 
plaintiff,  being  at  the  same  time  there,  was  so  carelessly,  negli- 
gently, and  improperly  managed  by  the  plaintiff,  that  by  reason 
thereof  the  gig  of  the  defendant,  without  any  fault  on  the  part 
of  "the  defendant,  and  by  want  of  due  care  in  the  management 
of  his  horse  by  the  plaintiff,  was  driven  against  said  horse,  and 
thereby  said  horse  sustained  the  injury  alleged  ;  and  that  if  any 
damage  happened  to  said  horse,  it  was  caused  by  such  accident, 
and  not  by  the  fault  of  the  defendant. 


Section  XIX. 

DEFENCES  IN  ACTIONS  FOE  INJURIES  RESPECTIN&  PERSONAL 
PROPERTY. 

[In.  an  action  for  the  conversion  of  personal  property,  a  general  denial  of 
each  and  every  allegation  of  the  complkint  traverses  Ae  plaintiffs  title,  as 
■vrell  as  the  conversion,  and  the  defendant  may  show  title  out  of  the  plain- 
tiff, (a) 

But  in  an  action  to  recover  damages  for  forcibly  and  wrongfully  taking  the 
goods  from  plaintiffs  possession,  if  the  defendant  seeks  to  justify  the  taking 
by  proof  of  ownership  in  a  third  person,  he  must  set  up  in  his  answer  not 
only  such  property  in  the  third  person,  but  also  connect  himself  with  such 
owner  by  averring  that  the  taking  was  by  his  authority,  or  by  virtue  of  pro- 
cess or  right  against  such  owner ;  and  if  such  authority  or  right  to  take  the 
goods  is  not  set  up  in  the  answer,  it  cannot  be  proved  on  the  trial.  (J) 

In  such  an  action  the  defendant  may,  under  an  answer  simply  justifying  by 
a  claim  of  title  to  the  whole  property,  prove  title  to  a  part  thereof,  and  re- 
cover damages  for  a  conversion  of  that  portion  by  the  plaintiff.  And  no 
counter-claim  is  necessary  for  this  purpose.]  (c) 

978.  Denial  of  plaintiff's  ownership 119 

979.  Denial  of  the  bailment * 119 

980.  Denial  of  conversion 119 

981.  Denial  of  detention 119 

982.  That  defendant  has  a  lien  on  the  goods  by  a  pledge 119 

983.  Denial  of  assignment  of  cause  of  action  for  conversion 120 

984.  Infancy  of  defendant 120 

985.  That  the  goods  were  seized  under  an  attachment,  and  that  the  plain- 

tiff is  a  fraudulent  grantee 120 

986.  Killing  dogs  worrying  sheep 121 
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Denials  ia  Actions  for  Conversion. 


978.  Denial  of  Plaintiff'' s  Ownership,  {d) 

That  at  the  time  of  the  alleged  conversion  the  plaintiff  was 
not  the  owner,  nor  entitled  to  the  immediate  possession,  of  the 
goods  mentioned  in  the  complaint. 

979.  Denial  of  the  Bailment. 

That  the  defendant  never  received  the  plaintiff's  goods  men- 
tioned in  the  complaint,  as  alleged,  (e) 

980.  Denial  of  Conversion,  (f) 

That  the  defendant  did  not  convert  said  goods  to  his  own  use 
[nor  refuse  to  deliver  them  to  the  plaintiff]. 

981.  Denial  of  Detention,  (g) 

That  the  defendant  did  not,  nor  does  he,  detain  the  said  goods 
[or,  deeds],  or  any  or  either  of  tliem,  as  alleged. 

982.  That  Defendant  has  a  Lien  on  the  Goods  hy  a  Pledge.  (A) 
That  it  was  agreed  between  the  plaintiff  and  the  defendant, 


(«)  From  Petersdorff's  Free.,  180.  the  property  as  suet.     Woodruff  v 

{a)    Robinson   B.  Frost,  14   Barb.,  Cook,  25  Barb.,  505. 

536.  («)  Whatever  is  the  allegation  of  a 

(6)  Kissam  e.  Roberts,  6  Bosw.,  154.  complaint,  showing  that  defendant  re- 

(c)  Ashley  «.  Marshall,  30  Barb.,  436 ;  ceived  possession,  is  issuable.  Elton  v. 
S.  C,  9  Abbotts'  Pr.,  361.  Markham,  20  Barb.,  348. 

(d)  This  form  is  supported  by  Davis  (/)  The  plea  of  non  cepit  puts  in  is- 
B.  Hoppock  (6  JDuer,  354),  and  it  will  sue  only  the  taking,  and  the  place  of 
admit  evidence  of  title  in  a  third  per-  taking  when  material.  Matter  of  jus- 
eon,  tification  or  excuse  must  be  specially 

In   an  action  by  an   administrator  pleaded.      Ely  i>.  Ehle,  3   Jf.  T.    (3 

against  a  person  claiming  to  hold  the  Gomst.),  506.    To  similar  effect,  Sey- 

decedent's  property  by  virtue  of  a  gift  mour  v.  Billings,  12  Wend.,  285 ;  Skid- 

or  transfer  from  the  decedent,  if  the  more  «.  Devoy,  1  If.  T.  Leg.  Obs.,  123. 

defendant,  in  his  answer,  denies  that  {g)  This  foi-m  is  from  OliUty's  Forms 

the  plaintiff's  intestate,  at  the  time  of  of  Pr.,  112.    It  does  not  put  title  in  is- 

his  death,  ovnied  or  was  in  possession  sue.     The  words  "  as  alleged"  should 

of  the  property,  he  may,  on  the  trial,  be  omitted,  if  the  complaint  contains 

claim  and  establish  a  title  to  the  prop-  any  immaterial  allegations, 

erty  by  gift  from  the  intestate ;  espe-  iji)  This  form  is  from  Ohitty's  Forms 

cially  after  the  plaintiff  has  himself  of  Pr.,  112.    For  another  form,  see 

proved  that  the  defendant  had  claimed  Form  1089  and  1040,  infra. 
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in  consideration  of  the  defendant's  advancing  to  the  plaintiff 
dollars,  that  the  defendant  should  have  a  lien  on  the 
said  goods  and  deeds  until  repayment  thereof,  with  intei-est; 
that  the  defendant  advanced  to  the  plaintiff  dollars,  but 

the  plaintiff  has  not  repaid  the  same,  with  interest.  Wherefore 
the  defendant  detained  [and  still  detains]  the  said  goods  and 
deeds. 

983.  Denial  of  Assignment  of  Ocmse  of  Action  for  Conversion. 

Denies  that  [he  has  any  knowledge  or  information  sufficient  to 
form  a  belief  that]  the  said  M.  N.  and  O.  P.  ever  assigned  to 
the  plaintiff  their  right,  title,  and  interest  in  and  to  the  [trunk, 
and  the  contents  thereof]  mentioned  in  the  complaint;  or  in 
and  to  any  claims,  demands,  or  causes  of  action  arising  to  said 
M.  "E.  and  O.  P.,  or  either  of  them,  for  the  alleged  detention  or 
loss  of  said  [trunk  and  contents]. 

984.  Infancy  of  Defendant,  (i) 

I.  That  at  the  time  of  the  supposed  grievances  alleged  in  the 
complaint,  said  horse  was  in  the  possession  of  the  defendants  by 
virtue  of  a  contract  of  bailment  for  hire  ;  and  that  the  alleged 
beating,  and  fatiguing  by  overdriving,  occurred  and  took  place 
through  the  unskilfulness,  and  tlie  want  of  knowledge,  discretion, 
and  judgment  of  the  defendant. 

II.  That  on  the  termination  of  the  contract  of  bailment  the  de- 
fendant returned  and  redelivered  to  the  plaintiff  the  said  horse 
in  full  life. 

III.  That  at  the  time  of  the  bailment,  and  of  the  committing 
of  the  supposed  grievances,  the  defendant  was  under  the  age  of 
twenty-one  years,  to  wit,       .     years  of  age. 

985.  That  the  Goods  were  Seised  under  an  Attachment^  and 
that  the  Plaintiff  is  a  Fraudulent  Grantee.  (J) 

I.  That  one  M.  N.,  on  the  day  of  ,  18     ,  was 

(i)  This  form  is  supported  by  Camp-  The  answer  must  aver  the  non-resi- 

bell  V.  Stakes,  2  Wend.,  139.  dence  of  the  defendant  in  the  attach- 

0")  This  form  is  sustained  by  Patcher  ment ;  but,  imder  the  Code,  the  sliort 

V.  Sprague,  3  Johns.,  462.  form  of  averring  jurisdiction  dispenses 
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indebted  to  the  defendant  in  the  sum  of  100  dollars,  over  and 
above  all  discounts,  and  departed  out  of  the  State,  or  kept  con- 
cealed within  it,  with  intent  to  defraud  his  creditors  of  their 
just  demands,  or  to  avoid  being  arrested  hy  the  ordinary  process 
of  law  [or  otherwise,  according  to  the  statute']. 

II.  That  the  defendant  applied  [statirig  the  proceedings  to  ob- 
tain an  attachment  against  M.  N.,  pursuant  to  the  '•'•Act  for 
Relief  against  Absconding  and  Absent  Debtors'^]  ;  that  a  war- 
rant of  attachment  was  duly  issued  by  the  said  judge  to  the 
sheriff  of  the  county  of  ,  commanding  him  to  attach  all 
the  property  of  the  said  M.  N.,  which  waj-rant  was  delivered  to 
one  O.  P.,  a  deputy  sheriff  of  said  county,  to  be  executed  in 
due  form  of  law. 

III.  That  the  plaintiff,  on  the  day  of  s  18  ,  was 
possessed  of  the  said  nine  horses,  by  virtue  of  a  conveyance 
thereof,  made  to  him  by  the  said  M.  N.  with  the  intent  to  defraud 
the  creditors  of  the  said  M.  N.  of  their  just  debts  [here  state 
facts  showing  fraudulent  i7iten(\. 

IV.  That  the  deputy  sheriif,  by  virtue  of  the  said  warrant, 
and  the  defendant,  in  aid  and  by  the  command  of  the  said 
deputy  sheriff,  did  attach,  and  for  the  space  of  two  days  did 
safely  keep,  the  said  horses  as  and  for  the  proper  goods  and 
chattels  of  the  said  M.  N.,  which  is  the  same  trespass  complained 
of  by  the  plaintiff. 

V.  That  after  the  said  horses  were  so  attached,  the  plaintiff, 
pursuant  to  the  said  act,  put  in  a  claim  to  the  said  horses  as  his 
property ;  and  the  said  deputy  sheriff  did,  thereupon,  summon 
and  swear  a  jury,  to  try  the  property  of  the  said  horses;  and 
the  said  jury  did,  by  inquisition,  on  the  day  of  , 
18  ,  find  the  said  horses  to  be  the  property  of  the  plaintiff; 
and  the  said  deputy  sheriff  did,  thereupon,  deliver  the  said 
horses  to  the  said  plaintiff. 

986.  Killing  Dogs  Worrying  Sheep,  {k) 
That  at  and  before  the  committing  of  the  said  trespasses  in 

■with  this.    The  answer  must  also  aver  prior  sale.    Van  Etten  v.  Hurst,  6  Hill, 

that  the  plaintiff  was  a  creditor  of  the  311. 

defendant,  as  no  one  but  a  creditor  has  {k)  This  form  is  from  Nash's  PI.  d: 

the  right  to  impeach  the  defendant's  Pr.,  331.    In  using  it,  reference  should 
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said  petition  mentioned,  the  said  dog  of  the  said  plaintiff  was 
found,  by  this  defendant,  running,  worrying,  and  injuring  the 
sheep  of  him,  the  said  defendant  [or,  the  sheep  of  one  M.  N.] ; 
and  thereupon  the  said  defendant  killed  the  said  dog  of  the 
said  plaintiff  so  found  running,  worrying,  and  injuring  the  said 
sheep,  as  he  lawfully  might. 


Section  XX. 
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987.  Denial  of  plaintifif's  possession p.  133 

988.  Denial  of  plaintiff's  title 133 

989.  The  same,  as  to  a  part 133 

990.  Denial  of  right  to  possession 183 

991.  Denial  of  breaking 133 

993.  Denial  of  taking 134 

993.  That  the  acts  were  not  conunitted  on  the  land  alleged 134 

994.  License 134 

995.  The  same ; — a  shorter  form 124 

996.  Enjoyment  of  easement  for  twenty  years 135 

997.  Justification  of  trespass  by  reason  of  defective  fence 135 

998.  Justification  of  rebuilding  fence 136 

999.  Justification  of  breaking  plaintiff's  house  by  virtue  of  search- 

warrant  136 

n.  Nuisances. 

1000.  Denial  of  plaintifl's  title 137 

1001.  Denial  of  nuisance '  187 

1003.  Another  form '. 128 

m.  Waste. 

1003.  Denial  ofwaste 138 

I.  Trespasses. 
987.  Denial  of  Plaintiff  ^s  Possession. 
That  the  plaintiff  was  not  possessed  of  the  goods  [or,  lands] 


mentioned  in  the  complaint,  {a) 


be  had  to  the  statute  on  which  defend-  (a)  In  an  action  to  recover  damages 
ant  relies,  that  it  may  be  modified,  if  for  the  forcible  and  wrongful  taking  of 
necessary.  goods  from  the  possession  of  the  plain- 
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988.  Derdal  ofPlavntiffh  Title,  (b) 

That  the  said  dwelling-house  [or,  land]  was  not  the  plaintiff's, 
as  alleged., 


989.  The  Same,  As  to  a  Part. 

I.  That  a  part  of  the  land  described  in  the  complaint  was 
the  soil  and  freehold  of  the  defendant;  such  part  being  described 
as  follows :  \desGriptioni\. 

II.  That  he  did  not  enter  on  any  part  of  the  land  mentioned 
in  the  complaint,  except  the  part  above  described. 

990.  Denial  of  Bight  to  Possession. 

That  the  plaintiff  was  not  entitled  to  the  possession  of  the 
goods  [or,  lands]  mentioned  in  the  complaint. 

991.  Denial  cf  Breaking. 

That  the  defendant  did  not  break  and  enter  the  premises  of 
the  plaintiff,  as  alleged. 

tiff,  he  need  not  allege  or  prove  o-wner-  put  to  prove  Ms  title,  although  the  land 

ship  of  the  goods.     If  ownership  is  al-  be  wild  and  vacant.    O'Eeilly  J).  Davies, 

leged  and  denied,  the  issue  is  imma-  4  Sand/.,  723. 

terial.    If  the  defendant  seeks  to  justi-  But  possession  by  plaintiff  may  be 

fy  the  taking  by  proof  of  ownership  in  proved  under  the  general  issue.     Bab- 

a  third  person,  he  must  set  up  in  his  cock  «.  Lamb,  1  Oow.,  338 ;  Saunders  n. 

answer  not  only  such  property  in  the  Wilson,  15  Wend.,  338.    And  a  plea  of 

third  person,  but  also  connect  himself  a  jwssessory  title  under  a  demise  from 

■with  such  owner  by  averring  that  the  a  third  person,  if  it  did  not  give  express 

taking  was  by  his  authority,  or  by  vir-  color,  was  bad,  as  amounting  to  the 

tue  of  process  or  right  against  such  general  issue.    Collet  v.  Minn,  5  Gow., 

owner.    Kissam  v.  Eoberts,  6  Boaw.,  466;  Underwood  d.  Campbell,  13  TTentf., 

154.                        •  78. 

In  an  action  for  trespass  to  lands,  (&)  This  form  is  from  Ghitty's  Forms 

where  the  answer  does  not  traverse  the  of  Pr.,  113.    It  is  appropriate  to  put 

plaintiff's  possession  or  title,  he  is  not  the  title  in  issue. 
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992.  Denial  of  Taking,  (c) 
That  he  did  not  not  take  [and  carry  away]  said  goods,  as 
alleged. 

993.  That  the  Acts  were  Not  Committed  on  the  Land  Alleged,  (d) 
That  the  land  on  which  the  acts  alleged  as  trespasses  were 
committed,  was  not  the  land  mentioned  in  the  complaint,  and 
alleged  to  be  the  land  of  the  plaintiff;  but  was  {briefiij  desig- 
nating it]  the  land  of  the  defendant  [or,  of  one  M.  N".,  whose 
servant  the  defendant  was,  and  under  whose  direction  he  did 
the  said  acts]. 

994r.  License,  (e) 

I.  That  on  the  day  of  ,  18  [and  at  various 
times  between  that  day  and  the  day  of  j  18  ]  the 
plaintiff  gave  to  this  defendant  license  to  enter  [c&c,  according 
to  the  fact]. 

II.  That  under  and  in  pursuance  of  said  license  of  the  plain- 
tiff, the  defendant  did  enter  [&c.,  state  act  of  defendant,  accord- 
ing to  the  fact],  which  acts  are  the  same  of  which  the  plaintiff 
complains. 

III.  And  the  defendant  denies  each  and  every  allegation  of 
the  complaint  inconsistent  with  the  foregoing. 

995.  A  Shorter  Form.  (_/) 

That  the  acts  complained  of  were  done  by  leave  of  the  plain- 
tiff. 

(c)  If  the  action  is  for  trespass  to  the  Code  it  may  he  pleaded  as  a  special 

lands,  and   the   complaint  is  not  so  denial,  if  preferred.    As  to  the  rule 

framed  that  a  recovery  can  he  had  for  where  the  gist  of  the  action  is  the  tak- 

the  goods  alone,  this  denial  will  be  im-  ing  and  carrying  away  property,  seok- 

material.  ing  to  recover  only 4ts  value,  see  Shank 

{d)  In  trespass  qmre  claumm  f regit,  v.  Cross,  9  Wend.,  IGO. 

the  defence  that  the  act  complained  of  (e)  In  actions  of  trespass,  a  license 

was  not  committed  where  the  plaintiff  must  he  pleaded  specially.    It  cannot 

lays  it,  hut  in  another  lot,  where  the  be  proved  under  the   general   issue, 

defendant  was  justified  in  committing  Beaty  «.  Swarthout,  32  Barb.,  293. 

such  act,  ia  in  fact  only  a  denial  of  {fj  This  form  is  from  the  JJ«ptfrt  o/ 

what  plaintiff  is  bound  to  prove,  and  is  r!/t«  Oommiadoners  of  the  Oode,  150,  and 

available  under  a  general  denial.    Dor-  Swan's  PL,  523. 
man  v.  Long,  2  Bwli.,  314.    But  under 
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996.  Enjoyment  of  Easement  for  Twenty  Yea/rs. 

I.  That  at  the  place  where  it  was  alleged  in  the  complaint  that 
the  defendant  had  erected  the  dam  complained  of,  there  had 
been  erected  and  maintained  by  the  defendant  [<?/■,  by  one  M. 
N.,  and  by  the  defendant  claiming  under  said  M.  N.],  for  more 
than  twenty  years  before  the  time  of  the  alleged  grievances,  a 
mill-dam  upon  and  across  the  said  creek,  of  the  same  or  greater 
height,  which  set  back  the  waters  upon  and  flowed  the  prem- 
ises, alleged  in  the  complaint  to  have  been  in  the  possession  of 
the  plaintiff,  to  the  same  or  greater  extent,  and  caused  the  same 
or  greater  obstruction  to  the  flow  of  water  from  the  said  last- 
mentioned  mill,  as  was  caused  or  made  by  means  of  the  said 
dam  and  obstruction  of  the  defendant  mentioned  in  the  com- 
plaint. 

II.  That  said  dam,  and  the  water-power  created  thereby, 
were,  and  had  been,  during  all  the  time  above  mentioned,  held 
and  enjoyed  by  [said  M.  IST.  and]  this  defendant,  claiming  title 
thereto  (g)  adverse  to  the  plaintiff  and  all  other  persons ;  and 
were,  during  all  said  time,  used  for  the  propulsion  of  a  mill  and 
other  machinery,  without  hindrance  or  molestation  from  the 
persons  owning  or  occupying  the  mill  and  premises  alleged  in 
the  complaint  to  have  been  in  the  possession  of  the  plaintiff. 

997.  Justification  of  Trespass  ly  Reason  of  Defective  Fence. 

I.  That  the  plaintiff  and  defendant  occupy  farms  contiguous 
to  each  other,  and  separated  by  a  fence  which  th(?  plaintiff  was 
bound  to  keep  in  repair. 

II.  That  the  plaintiff,  and  all  other  tenants  or  occupants  of 
the  plaintiff's  farm,  which  is  the  same  premises  mentioned  in 
the  complaint,  from  a  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  repaired  and  ought  to  repair  said  fence ; 
and  the  plaintiff,  at  and  before  the  times  mentioned  in  the  com- 
plaint, ought  to  have  repaired  and  maintained  said  fence  so  as 
to  prevent  the  cattle  of  defendant  on  his  farm  from  escaping  on 
to  the  land  of  the  plaintiff. 


{g)  This  averment  is  essential  on  de-    omitting  to  demur,  and  by  taking  issue, 
murrer;  but  its  omission  is  cured  by    Whites.  Spencer, liJT.Z. (4 .Ecrn.). 347. 
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[Or,  where  the  obligation  to  maintain,  fence  rests  in  agree- 
ment, it  should  he  alleged  accordingly.  See  Vol.  I.,  ante, 
p.  347.] 

III.  That  the  plaintiff  neglected  to  keep  the  fence  in  repair, 
by  means  whereof  the  cattle  of  the  defendant  escaped  over  the 
fence  and  on  to  the  premises  of  the  plaintiff;  and  thereby,  and 
without  the  fault  of  the  defendant,  was  committed  the  supposed 
injury  in  the  complaint  alleged. 

IV.  That  the  defendant,  as  soon  as  he  had  notice  of  the 
escape  of  the  cattle,  entered  upon  the  plaintiff's  premises  to, 
and  did,  drive  them  out,  doing  no  unnecessary  damage ;  which 
are  the  acts  of  which  the  plaintiff  complains. 

998.  Justification  of  Mebuilding  Fence.  (A) 

I.  That  the  fence  mentioned  in  the  complaint  was  a  part  of 
the  division-fence  npon  the  line  between  the  lands  of  the  plain- 
tiff and  of  the  defendant,  which,  by  a  previous  agreement 
between  them,  the  defendant  was  bound  to  make,  and  keep  in 
repair. 

II.  That  he  took  up  and  removed  the  part  of  said  fence 
which  he  was  so  bound  to  repair,  and  replaced  the  same  with  a 
new  fence  upon  the  said  division  line,  and  with  as  little  injury 
as  possible  to  the  plaintiff's  crops,  as  he  had  full  right  to  do ; 
which  are  the  acts  complained  of. 

999.  Justification  of  Breaking  Plaintiff ''s  House  hy  Virtue  of 
Sea/roJi-warrant.  {i) 

That  at  the  time  mentioned  in  the  complaint,  one  M.  If., 
being  a  justice  of  the  peace  of  the  town  of  ,  in  the 

county  of  ,  issued  a  warrant  in  writing  under  his  hand 

and  seal,  directed  to  any  constable  of  the  said  town,  reciting, 
that  whereas  information  on  oath  had  been  given  to  him,  the 
said  M.  N.,  a  justice  of  the  peace  as  aforesaid,  by  one  0.  P. 
of  ,  that  one  hundred  barrels  of  flour  had  lately  been 

feloniously  taken  and  carried  away  by  Q.  R.  from  the  wharf, 

Qt)   When  the  act  appears  to  be,  cock  «.  Lamb,  1  Cow.,  338 ;  Saunders  «. 

prima  facie,  a  trespass,  any  matter  of  Wilson,  15  Wend.,  338. 

justification,  by  virtue  of  any  authority  (i)  This  form  is  sustained  by  Bell  v. 

or  easement,  must  be  pleaded.    Bab-  Clapp,  10  Johns.,  363. 
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.  &c.,  of  said  O.  P.,  and  that  the  said  one  hundred  barrels'  of 
flour,  or  a  part  thereof,  were  then  concealed  in  a  cellar  of  S,  T., 
s^ituate  at  ;  and  the  said  justice  did,  in  and  by  the  said 

warrant,  in  the  name  of  the  people  of  this  State,  command  and 
authorize  them,  the  said  constables,  or  any  of  them,  with  proper 
assistance,  in  the  daytime,  to  enter  into  the  cellar  of  the  said 
S.  T.,  situate  at  ,  and  there  diligently  search  for  the  said 

flour ;  and  if  the  same,  or  any  part  thereof,  should  be  found,  then 
the  said  constables  were,  in  and  by  the  said  warrant,  likewise 
commanded  to  bring  the  same  so  found,  together  with  the  said 
S.  T.,  or  the  person  in  whose  custody  the  same  should  be  found, 
before  him,  the  said  justice,  or  some  other  justice  of  the  peace' 
of  said  town,  &c.,  to  be  dealt  with  as  the  law  directs. 

11,  That  said  warrant  was  delivered  to  Y.  Z.,  one  of  the 
defendants,  then  being  one  of  the  constables  of  the  said  town, 
to  be  executed  according  to  law,  by  virtue  of  which  he  went  to 
the  cellar  of  the  said  S.  T.  mentioned  in  the  warrant,  and  which 
was  part  and  parcel  of,  and  belonging  to,  the  dwelling-house 
mentioned  in  the  complaint,  and  there  finding  the  door  thereof 
shut  and  fastened,  did,  in  a  friendly  and  peaceable  manner, 
demand  and  require  that  the  said  door  should  be  opened,  which 
was  then  and  there  refused ;  and  that  thereupon  the  said  Y.  Z., 
one  of  the  defendants,  in  order  to  execute  the  said  warrant,  did 
break  open  the  said  door,  as  it  was  lawful  for  him  to  do,  doing 
as  little  damage  as  possible,  and  did  search  there  for  said  flour 
and  took  and  carried  away  therefrom  ninety-three  barrels  of 
flour,  being  part  of  the  said  one  hundred  barrels  mentioned  in 
the  said  warrant,  and  brought  the  same  before  the  said  justice, 
as  he  might  lawfully  do,  which  are  the  acts  of  which  the  plain- 
tiff complains. 

II.  Nuisances. 
1000.  Benid  of  Plaintiff's  Title. 

That  the  plaintiff  was  not,  and  is  not,  owner  of  \or,  possessed 
of]  the  premises  described  in  the  complaint,  as  alleged. 

1001.  Denial  of  Nvdsance. 

That  the  defendant's  premises  have   not  been    used  as   a 
slaughter-house  [or  other  offensive  inanne7'],  as  alleged. 
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1002.  Another  Form. 

That  the  defendant  did  not  erect  \or,  keep  up]  said  [dam],  as 
alleged. 

III.  Waste. 
1003.  Denial  of  Wasie.{J) 

That  he  did  keep  said  premises  in  repair,  and  he  did  not  use 
them  in  an  tmtenant-like  or  improper  manner,  and  he  cultivated 
and  managed  the  same  according  to  good  husbandry  and  the 
custom  of  the  country  [or  otherwise,  agreeing  in  substance  with, 
the  averments  of  hreaoh  in  the  complaint']. 
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1015.  Denial  of  want  of  probable  cause 133 

1016.  Justification  of  arrest  upon  suspicion  of  a  felony 133 

1017.  Justification,  by  oflacer,  of  the  same 134 

1018.  Justification,  by  officer,  of  an  arrest  for  breach  of  peace 134 

1019.  The  same ; — of  arrest  under  criminal  process 134 

1020.  The  same; — of  arrest  and  imprisonment  under  civil  process .  135 

1021.  The  same ;— vmder  order  of  arrest 136 

(j)  This  form  is  from  OUtty's  Forms  of  Pr.,  108. 
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Denials  of  Assaults,  &c. 

1023.  Limitations,  in  an  action  for  arrest  or  otlier  trespass,  com- 
mitted by  authority  of  the  United  States  during  the  re- 
bellion   13C 

in.  Defamation. 

1033.  Denial  of  inducement 137 

1034.  Justification  of  charging  plaintiff,  with  corruption  and  extor- 

tion in  a  public  office 137 

1025.  Justification  of  charge  of  perjury 140 

1036.  Justification  and  mitigation-; — charging  plaintiff  with  being 

a  thief 140 

1037.  Justification  and  mitigation; — in  publishing  account  of  plain- 

tiff's arrest 143 

1028.  Justification  and  denial  of  malice ; — in  charge  of  larceny . . .  144 
1039.  Truth  of  words  ;— short  form 144 

1030.  Mitigation  of  libel  ■ — in  that  it  was  republished  from  other 

papers  as  matter  of  news 144 

1031.  Notice  that  matter  already  pleaded  in  justification  will  also 

be  proved  in  mitigation 14D 

1033.  That  the  alleged  libel  was  a  privileged  communication 145 

1033.  The  same ; — a  shorter  form 147 

1034.  That  the  alleged  slander  was  a  privileged  communication  by 

a  clerk  to  his  employer 147 

1.035.  The  same ; — of  a  fair  report  of  public  oflScial  proceedings  . . .  147 
L036.  Another  form 148 

I.  Assault  and  Batteey. 
1004.  General  Denial,  {a)  I 

That  the  defendant  is  not  guilty  of  the  grievances  alleged. 

1005.  Denial  of  Battery,  (i) 
That  the  defendant  did  not  strike  or  wound  the  plaintiff. 

1006.  To  Preserve  the  Peace  {MolUter  Manus  Imposuit). 
I.  [Deny  the  allegations  of  the  complaint  as  to  heating  and 
wounding.']  (c) 


(ffi)  For  another  form,  see  Nos.  733-  derbeck  ®.  Worth,  8  JXbotts'  Pr.,  37; 

730.  QUbert  ®.  Rounds,  14  How.  Pr.,  46; 

(6)  An  answer  admitting  the  assault,  Lane  «.  Gilbert,  9  Id.,  150. 
&c.,  but  denying  aggravating  circum-  (c)  MolUter  manus  imposuit  is  no 
stances,  and  setting  forth  circumstances  answer  to  a  charge  of  beating,  wound- 
considered  as  a  provocation,  is  frivolous,  ing,  and   knocking  down.     Gates  v. 
Circumstances  of  aggravation  in  such  Lounsbury,  20  Johns.,  437. 
an  action  are  not  traversable.    Sehna- 

VoL.  II.— 9 
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II.  The  defendant  further  says,  that  at  the  time  mentioned 
in  the  complaint  the  plaintiff  had  made  an  assault  on  one  M., 
and  was  then  and  there  beating  him  [or,  the  plaintiff  and  one 
M.,  in  breach  of  the  peace,  were  fighting  together]. 

III.  That  thereupon  the  defendant,  in  order  to  preserve  the 
peace  and  prevent  the  plaintiff'  from  further  so  doing  [or,  in 
order  to  preserve  the  peace  find  to  separate  them],  gently  laid 
his  hands  upon  the  plaintiff,  as  he  lawfully  might. 

lY.  That  thereupon  the  plaintiff  [here  may  allege  assault 
upon  this  defendant,  and  his  self-defence,  as  in  Form  1008]. 

Y.  That  the  acts  above  mentioned  are  the  same  of  which 
the  plaintiff  complains. 

1007.  The  Same; — hj  Captain  of  Vessel,  (d) 

I.  That  as  to  the  alleged  assaulting,  beating,  and  ill-treating 
the  plaintiff,  the  defendant  was,  at  the  time  thereof,  captain  of 
the  ship  [or,  vessel,  or,  steamboat]  called  the 

II.  That  the  plaintiff  was  then  on  board  of  said  ship  [or,  vessel, 
&c.],  making  a  great  noise  and  disturbance,  and  fighting  with 
a  certain  other  person,  whom  he  was  striving  to  beat  and 
wound. 

III.  "Wherefore  the  defendant,  for  the  preservation  of  the 
peace,  and  to  preserve  due  order  on  said  ship  [or,  vessel,  &c.], 
and  to  separate  the  said  plaintiff  and  other  person  so  fighting 
together,  and  to  prevent  the  said  plaintiff  from  beating,  woilnd- 
ing,  and  ill-treating  such  other  person,  as  he  would  otherwise 
have  done,  then,  as  such  captain,  gently  laid  his  hands  upon 
the  plaintiff,  as  he  lawfully  might,  for  the  cause  aforesaid; 
which  are  the  acts  of  which  the  plaintiff  complains. 

1008.  Plaintiff  the  Aggressor  [Son  Assault  Demesne). 

I.  That  at  the  time  mentioned  in  the  complaint,  and  just 

before  the  time  of  the  commission  of  the  alleged  grievances 

therein  stated,  the  plaintiff  made  an  assault  [state  it  as  if  in  a 

complaint  against  him']{e)  upon  this  defendant,  and  would  havo 

(d)  This  form  is  sustained  by  Noden    name  of  the  person  with  whom  plain- 
«.  Johnson,  3  Eng.  L.  &  Bq.,  201.    It    tifif  was  fighting, 
was  held  not  necessary  to  state  the       (e)  See  Vol.  I.,  ante,  pp.  483,  484. 
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beaten  and  greatly  bruised  [or  otherwise  injured]  him,  if  he  had 
not  immediately  defended  himself;  wlierefore  he  did  defend 
himself,  as  he  lawfully  might,  and  in  so  doing  did  necessarily 
and  unavoidably  a  little  beat  and  bruise  [or  otherwise  injure] 
the  plaintiflF;  and  that  if  the  plaintiff  sustained  any  damage,  it 
was  occasioned  by  his  first  assaulting  the  defendant. 

II.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff  complains. 

III..  This  defendant  denies  each  and  every  allegation  of  the 
complaint,  except  such  as  are  hereinbefore  admitted. 

1009.  TTie  Same  ;—a  Shorter  Form.  (/) 

That  the  plaintiff  first  assaulted  the  defendant,  who  thereupon 
necessarily  committed  the  acts  complained  of  in  self-defence. 

1010.  Defence  of  Possession  of  his  Dwelling, 

I.  [Deny  ieating  and  wounding.] 

II.  The  defendant  further  says,  that  at  the  time  mentioned 
in  the  complaint  the  defendant  was  lawfully  possessed  of  [here 
designate  the  dwelling]. 

III.  That  the  defendant  being  so  possessed  thereof,  the  plain- 
tiff was  unlawfully  therein,  and  making  great  noise  and  disturb- 
ance therein,  against  the  will  of  the  defendant,  and  disturbing 
him  and  his  family  in  the  enjoyment  of  their  dwelling ;  and  re- 
fused to  cease  such  noise  and  disturbance,  and  to  go  away, 
although  requested  by  the  defendant. 

lY.  That  thereupon  the  defendant,  in  defence  of  the  posses- 
sion of  bis  dwelling,  gently  laid  his  hands  upon  the  plaintiff  in 
order  to  remove  him,  as  he  lawfully  might. 

Y.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff  complains. 

1011.  The  Same  ;— of  an  Inn. 

I.  [Deny  heating  and  wounding.] 

II.  That  at  the  time  mentioned  in  the  complaint  the  defend- 


.'*  This  fonn  is  from  the  Beport  of  the  Commissioners  of  the  Code,  p.  148. 
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ant  was  lawfully  possessed  of  a  certain  public  house  [designate 
it]. 

III.  That  the  plaintiff  came  into  the  said  house,  and  then  and 
there  made  a  great  noise  and  disturbance  therein,  to  the  disquiet 
of  other  persons  lawfully  there,  and  of  the  defendant  and  his 
family,  in  their  enjoyment  therein. 

IV.  [Continue  as  in  preceding  form.] 

1012.  The  Same; — Resistance  of  Entry. 

I.  and  II.  \As  in  preceding  forms.] 

III.  That  the  plaintiff  then  and  there,  with  force  and  violence, 
attempted  to  break  into  the  said  dwelling  [or  other  possession], 
without  the  leave  and  against  the  will  of  the  defendant. 

IV.  That  the  defendant  thereupon,  in  order  to  preserve  the 
peaceable  possession  thereof,  resisted  the  plaintifTs  enfrance, 
and  in  doing  so  necessarily  assaulted  and  beat  the  plaintiff,  as 
he  lawfully  might;  and  if  the  plaintiff  sustained  any  damage, 
it  was  occasioned  by  his  own  wrong. 

Y.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff'  ooraplains. 

,  1013.  Justification  of  Removing  Plaintiff  from  Railroad  Car 
for  Non-payment  of  Fare,  {g) 

I.  That  the  defendant  was,  before  and  at  the  time  when  the 
said  grievances  were  committed,  the  conductor,  and  had  charge 
of  a  passenger- train  on  the  railroad  of  the  '  Railroad 
Company,  running  from             to 

II.  That  one  of  the  regulations  of  said  Railroad 
Company  was,  that  no  person  should  be  permitted  to  be,  and 
remain,  on  such  train  without  having  a  ticket  therefor,  duly 
obtained  of  their  authorized  agents. 

III.  That  at  the  t\va%  mentioned  in  the  complaint  the  plain- 
tiff was  on  the  said  train,  without  having  a  ticket  therefor  as. 
aforesaid. 

IV.  That  the  defendant  then  and  there  requested  the  said 
plaintiff  to  leave  the  said  train,  which  the  plaintiff"  refused  to 
do ;  whereupon  the  defendant  then  and  there  gently  laid  his 

(flt)  This  form  is  from  Mash's  PI.  &  Pr.,  333. 
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hands  upon  the  said  plaintiflp,  and  removed  him  from  the  train, 
doing  no  unnecessary  violence,  as  he  lawfully  might  do ;  which 
i^  the  act  complained  of  by  the  plaintiff. 

II.  False  iMPEisoNMEirr,  ajsb  Malicious  Pbqbeciition. 
1014.  Denial  of  Arrest. 

That  the  defendant  did  not  cause  said  order  of  arrest  [or,  said 
process]  to  be  issued.  (A) 

1015.  Denialof  Want  of  ProboMe  Cause. 

That  the  defendant  did  not  falsely  or  maliciously,  or  without 
probable  and  reasonable  cause,  cause  the  plaintiff  to  be  ar- 
rested. (^■) 

1016.  Justification  of  Arrest  upon  Suspicion  of  a  Felony,  {j) 

I.  That  immediately  before  the  time  mentioned  in  the  com- 
plaint, a  felony  was  committed  [here  hriefiy  state  the  felony 
and  causes  of  suspicion  against  the  plaintiff  ~\.  (/<;) 

II.  That  thereupon  the  defendant,  having  reasonable  cause  to 
suspect  the  plaintiff  of  having  committed  such  felon.y,  *  arrested 
him  and  carried  him  before  M.  I^.,  a  justice  of  the  peace  of  the 
town  of  [or  other  magistrate],  to  be  dealt  with  accord- 
ing to  law. 

III.  That  the  above  acts  are  the  same  of  which  plaintiff  comr 
plains. 

(A)  This  denial  must  be  positive.    A  Simply  pleading  a  justification,  with- 

denial  of  knowledge  or  information  is  out  denying  tlie  want  of  probable  cause, 

not  allowed.    Lawrence  ».  Derby,  15  admits  the  latter.    Morris  «.  Corson,  7 

Abbotts'  Pr.,  346,  note.  Goto..,  281. 

(i)  In  an  answer  in  an  action  for  ma-  (J)  As  to  the  sufficiency  of  this  de- 
licious prosecution,  it  is  superfluous  to  fence,  see  HoUey  v.  Mix,  3  Wend.,  350. 
Bst  forth  facts  showing  probable  cause.  (h)  In  an  pction  for  false  impripon- 
Eadde  «.  Ruckgaber,  3  Duer,  684.  ment,  unless  the  defendant  is  an  officer. 
And  if  the  allegation  of  want  of  proba-  the  answer  should  state  tlie  circurastan- 
We  cause  be  dtiaied,  it  is  redundant  to  ces,  from  wlucli  the  court  may  judge 
ajlege  probable  cause  as  a  separate  de-  wliether  the  suspicion  wns  reasonable, 
fence  Rost  i).  Harris,  13  Abbotts'  Pr.,  Mure  v.  Kaye,  4  Taunt..  34. 
44G. 
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1017.  Justification  iy  Officer,  of  the  Same.  {]) 

I.  That  at  and  immediately  before  the  time  mentioned  in 
the  complaint,  the  defendant  was  a  constable  of  the  town 
of  \pr  designate  other  official  character']. 

II.  That  he  was  then  informed  by  [here  state  sources  of  infor- 
mation'], that  a  felony  had  been  committed,  in  the  robbery  of 
\Ji.e7'e  state  felony,  and  the  grounds  of  suspicion  of  the  plain- 

III.  That  thereupon,  believing  snch  information  to  be  true, 
and  acting  thereon,  as  was  his  duty  to  do  {continue  as  in  the 
preceding  form,  from  the  *]. 

1018,  Justification,  hy  Officer,  of  an  Arrest  for  Breach  of 

Peace. 

I.  That  at  the  time  mentioned  in  the  complaint  [here  state  a 
Ireach  of  the  peace  on  the  part  of  the  plaintiff,  according  to  the 
fact, — e.  g.,  as  in  Forms  1006-1012]. 

II.  Tliereupon  the  defendant  Y.  gave  charge  of  the  plaintiff 
to  the  defendant  Z.  [the  officer'],  who  was  a  constable  [or  other 
officer  of  the  peace],  [who  then  and  there  had  view  of  the  said 
breach  of  the  peace  committed  by  the  plaintiff].  *  (m) 

III.  That  the  defendant  Z.  [the  officer],  at  the  request  of  the 
defendant  Y.,  and  the  defendant  Y.  assisting  the  defendant  Z., 
then  and  there  gently  laid  f  their  hands  upon  the  plaintiff,  in  or- 
der to  take  him  into  the  custody  of  such  officer,  and  carry  him 
before  a  justice  of  the  peace  [or  other  magistrate],  for  examina- 
tion concerning  the  premises,  and  to  be  dealt  with  according  to 
law.  (n) 

IV.  That  the  acts  above  mentioned  are  the  same  of  which 
plaintiff  complains. 

1019.  The  Same,  of  Arrest  under  Criminal  Process. 
L  That  before  and  at  the  time  of  the  committing  of  the  ai^ 


(?)  As  to  the  sufficiency  of  this  de-  (re)   If  the  imprisonment  was  con- 

fence,  see  Holley  v.  Mix,  3  Wend.,  350.  tinned  under  a  commitment,  allege  th« 

(m)  This  allegation  in  the  bracket,  facts  accordingly, 
though  usual,  seems  not  necessary. 
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leged  trespasses,  he,  the  said  defendant,  was  a  constable  within 
and  for  the  town  of  ,  in  the  county  of 

II.  That  a  warrant  duly  issued  by  one  M.  N.,  under  his  hand 
and  seal,  the  said  M.  E".  then  being  a  justice  of  the  peace  within 
and  for  the  said  town  of  ,  and  directed  to  any  constable 
of  said  ,  then  was  delivered  to  this  defendant  as  such 
constable  to  be  executed  ;  whereby  he  was  commanded  to  arrest 
the  said  plaintiff,  and  have  iiim  forthwitii  before  said  justice,  or 
some  other  justice  of  the  peace  for  said  county  of  ,  there 
to  answer  to  the  charge  of  having  feloniously  stolen  and  carried 
awa}''  the  goods  and  chattels  of  one  ,  to  the  value  of 
dollars  [setting  forth  the  tenor  of  the  writ  or  warrant  according 
to  its  effect], 

III.  That  by  virtue  of  the  said  warrant  so  issued,  he,  the  said 
defendant,  did  arrest  the  said  plaintiff,  and  had  him  in  his 
custody  until  he,  as  soon  as  he  conveniently  cQ.uld,  took  the  said 
plaintiff  before  the  said  justice  of  the  peace,  to  answer  to  the 
complaint  aforesaid,  as  will  appear  by  his  return,  duly  entered 
on  the  said  warrant  \or,  writ,  &c.J,  which  are  the  acts  of  v/liich 
the  plaintiff  complains. 

1020.  The  Same,  of  Arrest  and  Im^isonment  Under  Civil 
Process,  {o) 

I.  That  at  the  time  mentioned  in  the  complaint,  the  defendant 
Y.  [the  officer]  was  a  sheriff  of  the  county  of         ,  in  this  State. 

II.  That  on  the  day  of  ,  18  ,  the  defendant 
X.  [the  one  at  whose  suit  the  process  was  issued,  or,  if  he  is 
not  made  a  defendant,  one  X.,  naming  the  judgmentcreditor] 
duly  recovered  a  judgment  in  the  Supreme  Court  of  this  State, 
in  and  for  the  county  of  \or  other  court],  against  the  said 
A.  [the  plaintiff  in  the  present  action],  for  the  sum  of 
dollars,  in  an  action  in  which  the  said  A.  might  have  been  ar- 
rested, as  provided  in  section  179  [or  section  181]  of  the  Code 
of  Procedure,  which  judgment,  at  the  time  mentioned  in  the 


(o)  In  trespass  to  persons,  a  justiflca.  of  not  guilty.   And  the  rule  is  the  same 

tion   under    civil   process,  mesne   or  whether  the  defendant  made  the  arrest, 

final,  must  be  pleaded  specially  by  the  or  only  directed  it  to  be  made.    Coats 

party  in  whose  favor  it  is  issued.    Such  v.  Darby,  3  N.  T.  (3  Cormt),  517. 
a  justification  does  not  sustain  the  plea 
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complaint,  was  in  force,  and  wholly  unsatisfied  [or,  unsatisfied 
in  part],  (p) 

III.  That  on  the  day  of  ,  1'8     ,  an  execution 

against  the  property  of  the  plaintiff  in  this  action  was  duly 
issned  on  said  judgment,  and  afterwards  was  returned  wholly 
unsatisfied  [or,  unsatisfied  in  part]. 

lY.  That  afterwards,  and  on  or  about  the  day  of 

,18  ,  an  execution  against  the  person  of  the  plaintiff 
in  this  action  was  duly  issned  upon  said  judgment,  and  de- 
livered to  the  defendant  Y.  [the  sheriff]  to  be  executed. 

V.  That  by  virtue  of  the  said  execution,  and  before  the  re- 
turn-day thereof,  the  defendant  Y.  gently  laid  his  hands  upon 
the  plaintiff  in  order  to  arrest  him,  and  take  and  detain  him 
under  the  said  execution,  which  is  the  same  act  of  which  the 
plaintiff  complains. 

VI.  That  the  defendant  Z.,  by  the  command  of  the  defendant 
Y.,  and  in  his  aid  and  assistance,  did  gently  lay  their  hands  upon 
the  plaintiff  in  order  to  take  him  into  custody ;  and  the  defend- 
ant Y.  detained  him  in  custody  under  said  execution,  according 
to  law ;  which  acts  are  the  same  of  which  the  plaintiff  complains. 

1021.  The  Same; —  Under  Order  of  Arrest. 

I.  [As  in  preceding  form.} 

II.  That  on  or  before  the  time  mentioned  in  the  complaint, 
an  order  was  duly  made  by  the  Supreme  Court  of  this  State,  iu 
and  for  the  county  of  [or  other  court  or  officer']  ;  whereby 
[here  recite  the  command  of  the  order]. 

III.  That  on,  &c.,  said  order  was  delivered  to  the  defendant 
[the  officer]  to  be  executed. 

IV.  That  by  virtue  of  said  order  [continue  as  in  preceding 
forni]. 

1022.  Limitations,  in  an  Action  for  Arrest  or  Other  Trespass 
Committed  ly  Authority  of  the  United  States,  During  the 
Rebellion.  \<j) 

That  the  arrest  [or,  imprisonment,  or  other  trespass  or  wrong] 


(p)  There  is  no  necessity  of  averring       (y)  Act  of  Cong.,  of  18C3,  §  3 ;  Stat. 
the  judgment,  if  the  answer  is  only  by    at  L.  756. 
the  oflBcer.    The  process  is  sufficient 
for  him. 
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alleged  in  tlie  complaint  was  committed,  if  at  all  [or,  the  al- 
leged failure  of  the  defendant  to  ,  occurred,  if  at  all],  dur- 
ing the  rebellion  against  the  government  of  the  United  States, 
which  existegl  during  the  year  1863,  and  theretofore ;  and  that 
the  same  was  committed,  if  at  all  [or,  said  act  was  omitted,  if 
at  all],  by  virtue  [or,  under  color]  of  authority  derived  from  and 
exercised  by  or  under  the  President  of  the  United  States  [or, 
under  an  act  of  Congress],  as  follows:  [here  set  forth  the  au- 
thority  under  which  the  defendant  justifies,  and  the  acts  done  iy 
virtue  of  it] ;  which  acts  [or,  omissions]  are  tlie  same  grievances 
of  which  the  plaintiff  complains. 

That  this  action  was  not  commenced  until  more  than  two 
years  after  the  time  of  the  alleged  grievances,  and  more  than 
two  years  after  the  act  of  Congress  of  ,  1863,  whereby 

Buch  actions  are  barred. 

ni.  Dbfamatioit.  (r) 
1023.  Denial  of  Inducement. 
That  the  plaintiff  was  not  a  physician,  as  alleged. 

1024.  Justification  of  Cliarging  Plaintiff  with  Corruption  and 
Extortion  in  a  Public  Office. 

The  defendant  answers  the  complaint  of  the  plaintiff  herein, 
as  follows : 

For  a  first  defence. — I.  Tlie  defendant  denies  knowledge  or 
information  sufficient  to  form  a  belief,  whether  the  plaintiff  was 
ever  at  any  time  a  harbor-master  of  the  port  of  New  York,  or 
was  ever  duly  nominated  and  appointed  such  harbor-master,  as 
alleged  in  the  complaint ;  but  defendant  admits  that  at  the 
times  referred  to  in  the  complaint,  plaintiff  was  acting  as  harbor- 
master of  said  port.  The  defendant  admits  that  the  lawfully 
appointed  liai-bor-masters  of  the  port  of  New  Toi'k  have  each 
of  them,  within  the  district  to  whjcli  he  is  specially  appointed 
and  assigned,  sncli  power  and  authority  as  are  in  the  complaint 


(r)  Allegations  in  a  complaint,  relar  necessary  for  the  defendant  to  admit  or 

tive  to  the  intent  and  motives  of  a  controvert  them  in  his  answer.    Fry«. 

libellous  publication,  are    not  to  be  Bennett,  5  Bandf.,  54. 
deemed  material,  so  as  to  render  it 
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alleged ;  but  defendant  denies  knowledge  or  iiifortpation  suffi- 
cient to  form  a  belief,  whether  plaintiff  ever  had  lawful  right  or 
appointment  to  exercise  such  powers  and  auihority  as  harbor- 
master. 

4 

H.  Defendant  denies  that  the  plaintiff  had,  prior  to  this  ac- 
tion, earned  or  maintained  a  good  reputation,  name,  or  fame,  or 
that  he  enjoyed  the  confidence  of  his  superiors,  or  that  of  the 
public  or  of  his  neighbors  in  the  duties  of  said  office,  or  that  he 
enjoyed  or  maintained  a  good  character  or  reputation  ;  and  de- 
fendant says,  that  at  the  times  hereinafter  mentioned,  plaintiff 
had  been  guilty  of  the  malpractices  and  misconduct  hereinafter 
mentioned,  and  of  taking  the  excessive  and  illegal  fees  herein- 
after mentioned;  and  that  by  reason  thereof  he  became,  and 
was,  at  all  the  times  mentioned  in  the  complaint,  a  person  of  bad 
name,  fame,  and  reputation.  («) 

III.  Defendant  denies  all  the  allegations  in  the  complaint 
contained,  not  hereinbefore  specifically  admitted. 

Second  defence. — I,  The  defendant  further  answering,  says, 
that  the  said  supposed  libellous  matters  set  up  .in  the  complaint 
are  true  of  tiie  plaintiff,  as  follows : 

II.  Tliat  the  plaintiff,  prior  to  the  day  of  ?  18  , 
and  while  acting,  or  claiming  to  act,  as  harbor-master  of  the  port 
of  New  York,  was  guilty  of  official  misconduct  in  divers  in- 
stances. 

III.  That  by  a  rule  prescribed  by  the  captain  of  the  port  of 
Kew  York,  pursuant  to  authority  vested  in  him  by  law,  regu- 
lating the  conduct  of  harbor-masters,  which  rule  had  for  a  long 
time  been,  and  still  was,  on  the  said  day  of  >  18  , 
in  force,  and  well  known  to  plaintiff,  harbor-masters  were  re- 
quired to  discharge  their  duties  in  person,  and  the  appointment 
of  a  deputy  by  any  harbor-master  was  prohibited.  But  not- 
withstanding this  rule,  and  in  violation  thereof,  the  plaintiff 
at  some  time  prior  to  said  last-mentioned  day,  but  at  what 
precise  date  defendant  does  not  know  and  cannot  state,  did  cor- 
ruptly and  unlawfully  conspire  with,  and  pretend  to  appoint 
one  N.  to  act,  or  pretend  to  act,  as  deputy  harbor-master  under 
the  plaintiff. 


(s)  Tinder  a  general  denial,  the  plain-    proved.      Anonymous,   6   Eow.   Pr^ 
tiff's  general  bad  character  cannot  be    160. 
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lY.  That  the  plaintiff  and  N".  entered  into  an  arrangement 
and  understanding  with  each  other,  pursuant  to  whicli  the 
plaintiff  was  accustomed  for  a  long  period  prior  to  the 
day  of  ,  18     ,  to  direct  persons  applying  to  him  as  harbor- 

master for  berths  for  vessels,  to  apply  to  said  N.,  and  the  said 
N.  was  accustomed,  with  the  knowledge  and  connivance  of  the 
plaintiff,  to  exact  illegal  and  excessive  fees  for  giving  berths  to 
vessels  of  such  applicants. 

Y.  That  in  many  instances  the  plaintiff,  and  in  other  instan- 
ces the  said  N.,  under  and  in  pursuance  of  the  aforesaid  under- 
standing and  agreement  between  himself  and  the  plaintiff,  did 
exact  from  persons  applying  for  berths  for  vessels  illegal  and 
excessive  fees. 

YI.  That  the  plaintiff,  on  the  day  of  »  18     ,  un 

lawfully  exacted  and  received  from  TJ.  Y.,  coal  merchants,  do- 
ing business  at  ,  the  sum  of  dollars  for  obtaining  a 
berth  for  the  coal-barge  Z.  Tliat  on  or  about,  &c.,  W.  X.,  clerk 
■with  Y.  &  Z.,  shipping  merchants  doing  business  at  ,  ap- 
plied t9  the  plaintiff  for  a  berth  for  the  ship  Y.  That  the  plain- 
tiff referred  him  to  said  N.,  who,  pursuant  to  the  corrupt 
and  unlawful  agreement  between  N.  and  the  plaintiff  above 
stated,  exacted  and  received  from  him  the  sum  of  ,  in  ad- 
dition to  the  fees  allowed  by  law  for  giving  said  ship  a  berth 
[other  instances  to  be  stated  hi  a  similar  way]. 

Wherefore,  defendant  lawfully  might  publish  concerning  the 
plaintiff  the  said  alleged  libellous  matters  irr  the  complaint 
set  up. 

Third  defence. — I.  And  defendant  further  answering,  says, 
that  at  the  session  of  the  grand  jurj'  of  the  city  and  county  of 
New  York,  duly  called  and  held  during  the  month  of  , 

18  ,  one  E.  H.  made  a  sworn  complaint  in  writing  against  the 
plaintiff  for  taking  illegal  fees  as 'harbor-master  of  tlie  port  of 
New  York,  and  for  other  official  misconduct  as  such  harbor- 
master. 

II.  Tiiat  the  said  grand  jurj'  subsequently,  and  before  the 
close  of  said  term,  found  a  ti'ue  bill  of  indictment  against  the 
plaintiff  for  demanding  and  taking  fees  not  allowed  by  law. 

III.  That  defendant  is  editor  of  Tiie  New  York  Times,  and  as 
such  published  in  said  newspaper  a  fair  and  true  report  of  the 
judicial  and  public  officiaP  proceedings  had  upon  such  com- 
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plaint,  and  of  the  said  complaint  and  indictment,  which  ac- 
count as  published  by  the  defendant  is  in  the  words  and  figures 
following,  and  of  which  the  alleged  libellous  matters  in  the 
complaint  mentioned  are  extracts  [setting  forth  whole  article]. 

1025.  Justification  of  Charge  of  Perjury. 

That  before  the  speaking  [or,  publishing]  of  the  words  alleged 
in  the  complaint,  and  at  a  terra  of  the  court,  duly  lield 

at  ,  In  the  month  of  j  18     ,  before  one  of  the 

judges  of  the  Court,  upon  the  trial  of  an  action  there 

pending  between  one  M.  IST.  as  plaintiff,  and  O.  P.  as  defendant, 
A.  B.,  the  plaintiff  in  tliis  action,  appeared  as  a  witness  for  and 
on  behalf  of  the  said  M.  N.,  and  was  then  and  there,  in  open 
court,  daly  sworn,  and  took  oath  to  speak  the  truth,  tlie  whole 
truth,  and  nothing  but  the  trutli,  touching  and  concerning  the 
matters  in  question  in  the  said  issue. 

II  That  the  plaintiff,  being  so  sworn,  falsely  and  maliciously 
deposed  and  ^gave  evidence,  among  other  things,  that  \Jiere  set 
forth  that  part  of  the  'plaintijf  s  evidence  in  which  he  commit- 
ted  perjury']. 

III.  That  in  truth  \here  negative  the  plaintiff^s  evidence,  as 
in  an  indictment  for  perjury]. 

IV.  Tiiat  the  truth  of  the  matters  hereinbefore  stated  were 
material  and  pertinent  to  tiio  issue  there  tried. 


1026.  Justification  {f)  and  Mitigation  ;  {u) — Charging  Plain- 
tiff with  heing  a  Thief. 

First.  For  a  first  defence: 


(t)  This  form  is  supported  by  Bisbey  sustained  by  tbe  evidence.    Fulkerson 

«.  Shaw,  13  N.  T.  (2  Kem),  67.  v.  George,  3  AWotts'  Pr.,  75. 

Before  tlie  Code,  it  was  lield  that        As  to  whether  justification  and  denial 

matter  in  justification  might  be  given  are  to  be  considered  as  inconsistent  de- 

in  evidence  under  a  notice  setting  up  fences,  the  authorities  are  conflicting, 

the  facts  in  mitigation.    Baker  v.  Wil-  The  following  cases  treated  them  as  in- 

kins,  3  Barb.,  220.    It  seems  that  a  consistent.    Ormsby  -c.  Douglass,  3  Ab. 

justification,  though  interposed  In  good  botts'  Pr.,  407  ;  Buddington  r.  Davis.  0 

faith,  renders  the  plaintiff  liable  lor  How.  Pr.,  401 ;  Anibal  v.  Hunter,  Id., 

actual  damages  occasioned  by  the  rep-  255  ;  and  see  Lewis  v.  Kendall,  Id.,  50 ; 

etition  of  the  defamatory  matter,  if  not  Sayles  v.  Wooden,  1  Code  It.,  N.  S., 
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That  the  supposed  defiimatory  words  [or,  libel]  in  the  com- 
plaint set  forth  [and  each  allegation  therein  contained]  are  [is] 
true  of  the  plaintiff,  as  follows:  that  is  to  say,  that  before  the 
time  alleged  in  the  complaint  as  the  time  of  speaking  of  the 
words  [o);  of  the  publication  of  the  snpposed  libel]  in  the  coni- 
plaint  set  forth,  to  wit,  on  the  day  of  ,  IS     , 

at  ,  the  plaintiff  did  feloniously  steal  and  carry  away 

twenty-five  bushels  of  corn,  the  property  of  this  defendant. 

Second.  For  a  second  defence,  this  defendant  shows : 


I.  That  on  the 


day  of 


18 


at 


this 


410 ;  S.  C,  0  HoiB.  Pr.,  84.  They  have 
been  held  to  be  not  inconsistent  in  the 
following  cases.  Stiles  r.  C!omstock,  9 
Id.,  48;  BuUer  v.  Wentworth,  17 
Barb.,  649;  S.  C,  9  How.  Pr.,  282; 
Hollenbeck  v.  Clow,  Id.,  339  ;  and  sac 
Lansingli  v.  Parker,  Id.,  288  ;  Vduglm 
0.  Havens,  8  Johns.,  109.  We  consider 
the  correct  view  to  be,  that  a  denial  of 
publication  or  utterance,  and  an  alle- 
gation of  the  truth  of  the  matter  al- 
leged to  have  been  published  or  ut- 
tered, are  not  inconsistent.  If  one  is 
true,  the  other  is  immaterial :  but  tbey 
may  both  be  true ;  and  if  they  are,  the 
defendant  is  entitled  to  the  benefit  of 
both.  See  note  (h),  ante,  p.  9.  But  in 
pleading  the  justification  it  should  not 
be  alleged  hypotheticaUy,  as  that,  if  the 
defendant  did  speak  the  words  charged, 
they  were  true  of  the  plaintiff.  The 
truth  of  the  words  should  be  uncon- 
ditionally averred. 

ill)  The  Code  provides  that  in  actions 
for  libel  and  slander  '■  defendant  may, 
in  his  answer,  allege  both  the  truth  of 
the  matter  charged  as  defamatory,  and 
any  mitigating  circumstances,  to  re- 
duce the  amount  of  damages;  and 
whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  miti- 
gating circumstances."  Code  of  Pro., 
§105. 

Matter  iu  mitigation  may  be  pleaded 
■^ither  with  or  without  a  plea  of  justifi- 
cation. And  a  plea  of  justification 
does  not  conclude  the  defendant  from 


the  benefit  of  evidence  tending  to  dis- 
prove malice.  Bush  ».  Prosser,  11  JV. 
T.  (1  Kern.),  347 ;  Van  Benschoten  v. 
Yaple,  13  How.  Pr.,  97 ;  Heatoa  ■». 
V/right,  10  Id.,  79.  See  Kneedler  v. 
Sternbergh,  Id.,  67 ;  Euss  u.  Brooks,  4 
,  E.  B.  Bmith,  644. 

And  although  the  defendant  fails  to 
prove  the  justification,  he  is  entitled  to 
have  the  evidence  tending  to  prove  it 
submitted  to  the  jury,  in  mitigation  of 
damages.  Section  1G5  of  the  Code  has 
abrogated  the  rule  of  the  former  prac- 
tice, by  which  a  plea  of  justification  in 
an  action  of  slander  was  regarded  as 
conclusive  evidence  of  malice.  By  en- 
abling the  defendant  to  put  his  defence 
in  mitigation  upon  the  record,  the 
Code  removes  the  technical  objection 
of  surprise,  on  which  that  defence  was 
formerly  excluded ;  and  by  authorizing 
the  defendant  to  couple  the  defence  ip 
mitigation  with  a  justification  in  his 
answer,  the  defendant  is  enabled  to 
avail  himself  of  either  one  or  the  other, 
according  to  the  case  he  makes  out  in. 
proof.  Bisbey  ®.  Shaw,  13  N.  Y.  (3 
Kerii.),  67. 

As  to  what  facts  may  bo  proved  in 
mitigation  of  damages,  in  an  action  for 
libel,  see  Stanley  «.  Webb,  21  Barb., 
148 ;  Heaton  ».W right,  10  How.  Pr.,  79 ; 
Brown  v.  Orvis,  6  Id.,  370 ;  Hamer  v. 
McFarlin,  4  I>e7i.,  509;  Graham  v. 
Stone,  6  How.  Pr.,  15;  Snyder  v.  An- 
drews,  6  Barb.,  43. 
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defendant  and  the  plaintiff  entered  into  an  agreement  that  the 
plaintiff  should  take  from  this  defendant  a  piece  of  land  situate 
in  said  city,  and  plant  the  same  with  corn,  on  shares  with  this 
defendant, — the  plaintiff  to  be  at  all  the  labor  and  expense  of 
planting  said  land  with  corn,  and  cutting,  harvesting,  and 
securing  the  same,  and  have  as  his  reinnneration  therefor  one- 
half  of  whatever  corn  should  be  raised  npon  said  land ;  which 
corn  was  to  be  equally  divided,  in  the  ear,  between  the  plaintifl 
and  this  defendant. 

II.  That  the  said  land  was  accordingly  planted  and  harvested 
by  said  plaintiff;  but  the  said  plaintiff,  while  cutting,  harvest- 
ing, and  securing  said  corn,  or  immediately  after  it  was  cut, 
harvested,  and  secured,  instead  of  fairly  and  honestly  dividing 
said  corn  equally  with  this  defendant,  fraudulently,  dishonestly, 
and  unfairly  secreted,  carried  awaj',  and  converted  to  his  own 
use,  without  the  knowledge  or  consent  of  this  defendant,  a  con- 
siderable quantity  of  said  corn,'  with  the  intent  to  appropriate 
the  same  wholly  to  his  own  use,  and  to  give  no  account  thereof 
to  the  defendant. 

III.  That  the  same  being  discovered  by  the  defendant,  he 
did  thereupon  charge  the  said  plaintiff  with  having  stolen  said 
corn,  which  the  ]plaintiff  admitted  and  confessed  (and  pretended 
to  express  great  penitence  therefor) ;  which  above  facts  the  de- 
fendant will  give  in  evidence  on  the  trial  of  this  action,  in 
mitigation  of  any  damages  the  said  plaintiff  may  be  entitled  to 
recover. 

1027.  Justification  and  Mitigation  ; — in  JPublishing  Accownt 
of  Plaintiff'' s  Arrest,  {v) 

First.  For  a  defence : 

That  the  publication  complained  of  was  true.  \TftKe  alleged 
lihel  was  not  specific  in  its  charges,  state  the  facts  upon  which  it 
was  founded.']  iw) 

(b)  This  form  is  from  the  Report  of  truth.     The  defendant   must  specify 

tlie   Oommisaioners    of    the    Code,   p.  facts  upon  which  he  relies  to  establish 

t53.  the  truth  of  the  libel.    Fry  v.  Bennett, 

(w)  Where  a  defamatory  charge  is  5  Sandf,  54 ;  S.  C,  9  iV.  T.  Leg.  Obs., 

made  in  general  terms,  it  can  only  bo  330 ;    Anonymous,  3  Mow.  Pr.,  406 ; 

justified  by  a  specification  of  the  facts  Sayles  v.  Wooden,  G  Id.,  84 ;  Anibal  o. 

which  are  relied  on  to  establish  its  Hunter,  Id.,  USo  ;  Ormsby  v.  Douglasa, 
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Second.  As  mitigating  circumstances : 

I.  That  on  the  day  of  j  18  ,  the  plaintiff 
accused  one  A.  B.  of  a  burglary  at 

II.  That  thereupon  an  officer  of  the  police  of  took 
the  said  A.  B.  into  custody,  and  conducted  him  to  a  station- 
house. 

III.  That  while  at  the  station-house  the  said  A.  B.  made  to 
the  captain  of  police  there  in  command  a  statement,  which  is 
fairly  and  truly  reported  in  the  publication  complained  of  [or, 
made  a  statement  to  the  effect  that  the  burglary  with  which  he 
was  charged  was  planned  by  the  plaintiff,  and  was  effected  by 
him  and  the  plaintiff  in  concert ;  that  they  quarrelled  over  the 
division  of  the  plunder,  and  that  thereupon  the  plaintiff  charged 
him  with  the  robbery]. 

IV.  That,  afterwards,  the  plaintiff  was  arrested  by  a  police- 
officer^  and  conveyed  before  C.  D.,  a  police-justice  of  the  city 
of  5  and  held  to  bail  by  the  said  justice  to  answer  the 
charges  of  the  said  A.  B. 

Y.  That  the  publication  complained  of  contained  a  fair  and 
true  statement  of  the  preceding  circumstances. 

YI.  That  it  was  published  in  a  newspaper  belonging  to  the 
defendant,  by  his  employees,  without  his  knowledge  or  con- 
sent. 

YII.  That  the  persons  publishing  the  same  inserted  it  as  an 

2  Ablotts'  Pr.,  407 ;  and  a  further  de-  eral  charge  that  defendant  was  a  thief, 

cision  in  S.  C,  5  Duer,  665.  allege  other  thefts  than  those  of  the 

Thus,  where  the  libel  stated  that  the  articles  mentioned.    Jaycocks  v.  Ayres, 

plaintiff,  as  manager  of  the  opera,  em-  7  How.  Pr.,  315. 

ployed  his  critics  in  attacking,  in  cor-  Where  the  libel  complained  of  is 

rupt  and  purchased  newspapers,  the  made  up  of  specific  charges  against  the 

females  of  his  company,  the  justifica-  plaintiff,  a  general  averment  in  the  an- 

tion  must  state  the  names  of  the  critics,  swer,  that  the  statements  in  the  libel- 

of  the  females,  and  of  the  corrupted  lous  article  are  true,  is  all  that  is  neces- 

newspapers,  and  the  substance  of  the  sary.    Van  Wyck  «.  Guthrie,  4  Duer, 

articles,  and  the  time  and  place   of  268. 

their  publication.    Fry  r>.  Bennett,  5  And  it  is  also   intimated   in  Van 

Bandf.,  54;  S.  C,  9  N.  Y.  Leg.  Ohs.,  Wyckr.  Guthrie  that,  bt en  in  the  first- 

330.  mentioned  class  of  cases,  the  proper 

Where   the   slander    charged  was,  remedy  for  plaintiff,  where  the  answer 

"  M.  has  robbed  nie,  she  is  a  thief,  has  fails  to  specify  the  facts  relied  on,  is  by 

stole  my  spoons,  my  gold  pen  and  pen-  motion  to  make  it  more  definite  and 

cil,"  it  was  Held,  that  in  justifying,  the  certain,  and  not  by  demurrer. 


defendant  might,  by  reason  of  the  gen- 
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item  of  public  news,  without  malice,  believing  the  same  to  be 
true. 

1028.  Justification  and  Denial  of  Malice  ;—i.n  Cha/rge  of 
larceny,  {x) 

I.  That  each  and  every  article  in  the  complaint  mentioned  as 
having  been  charged  by  defendant  to  have  been  stolen  by  the 
plaintiff,  had,  at  the  time  mentioned  in  the  complaint,  been 
taken  and  stolen  from  the  defendant,  (y) 

II.  That  the  defendant  is  informed  and  believes  that  the 
plaintiif  has  been,  and  is,  guilty  of  each  and  every  charge  in 
said  complaint  alleged  to  have  been  made  against  her  by  the 
defendant ;  and  that  whatever  the  defendant  has  said  of  or  con- 
cerning the  plaintiff  she  has  said  in  the  full  belief  of  its  truth 
and  vei'ity,  and  in  self-vindication  and  warning  to  others,  and 
not  from  any  motives  of  malice  towards  the  plaintiff. 

1029.  Truth  of  Words ;—8Jwrt  Form,  {z) 
That  on  the  day  of  ,  18     ,  at  ,  the  plaintiff 

{Jiere  h-iefiy  state  the  offence, — e.  g.,  thus ;]  stole  from  the  defend- 
ant one  bale  of  hay,  to  which  the  defendant  referred  when 
speaking  \or,  printing,  or,  writing]  the  words  stated  in  the  com- 
plaint. 

1030.  Mitigation  of  Libel; — in  that  it  was  Republished f ram 
other  Papers  as  Matter  of  News,  {a) 
And  in  mitigation  of  any  damages  to  which  the  plaintiff 

{x)  This  form  is  sustained  by  Stein-  Loveland   ®.    Eosmer,    8    Sow.   Pr., 

man  «.  Clark,  10  Aibofts'  Pr.,  133.  215. 

(y)    If   the  defendant  justifies,  he  (s)  This  form  Is  fiorR  the  Report  of 

must  justify  the  same  words  which  are  tlie  Commissioners  of  the  Code,  p.  147. 

complained  of    Ormsby  v.  Douglass,  2  (a)  This  form  is  sustained  by  How- 

Ahbotts'  Pr.,  407.  ard  v.  Raymond,  11  Abbotts'  Pr.,  155. 

Thus,  to   a   charge   of  publishing  It  would  not  be  sufficient  as  a  defence, 

these  words,  "  Tliis  scoundrel  was  in-  An  averment  that  it  was  generally  re- 

dicted  at,  &c ,  for  fraud,"  an  answer  ported  that  plaintiff  had  been  gmlty  of 

that  the  plaintiff  had  been  indicted  and  the  crime  charged  upon  him  by  the 

arrested  for  a  conspiracy  to  cheat  and  words  complained  of,  is  irrelevant  as  a 

defraud,  is  insufficient,  for  it  docs  not  defence,  and  wUl  be  stricken  out  on 

justify  the  charge  of  being  a  scoundrel,  motion.    Van  Benschoteu  d.  Taple,  13 
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might  otherwise  appear  entitled  by  reason  of  the  publication 
of  said  supposed  libellous  article,  this  defendant  says  that  all 
the  matters  and  things  stated  under  the  second  defence  were, 
on  the  day  of  ,  18     ,  currently  reported  and 

believed  in  the  cities  of  New  York  and  Brooklyn,  and  were 
published  in  a  certain  newspaper,  called  the  Brooklyn  Daily 
Times,  published  in  said  city  of  Brooklyn,  and  were  so  commu- 
nicated to  this  defendant,  and  were  published  by  him  as  matters 
of  cui-rent  public  news,  he  verily  believing  the  same  to  be  true. 

1031.  Notice  that  Matter  already  Pleaded  in  Justification  will 
also  ie  Proved  in  Mitigation.  (5) 

And  in  mitigation  of  any  damages  to  which  the  plaintiff 
might  otherwise  appear  entitled  by  reason  of  the  publication  of 
said  supposed  libellous  article,  this  defendant  repeats  and  renews, 
all  and  singular,  the  matters  stated  under  the  second  defence 
herein ;  and  will  give  evidence  thereof  in  mitigation  of  dam- 
ages, as  well  as  in  justification. 


1032.  That  the" Alleged  Libel  was  a  Pri/oileged  Commvanication. 

That  in  the  month  of  ,  18     ,  at  the  city  of  New  York, 

the  plaintiff  brought  an  action  against  this  defendant  in  the 
Court,  for  having,  as  alleged,  maliciously,  and  without 
probable  cause,  prosecuted  the  said  plaintiff  on  a  charge  of 
obtaining  money  by  false  pretences,  and  this  plaintiff  was 
arrested  in  said  action  by  an  order  of  arrest  issued  therein. 

II.  Tliat  afterwards,  on  the  day  of '  ,18     ,  at 

said  city,  this  defendant  did,  by  his  attorney,  procure  an  order 
from  one  of  the  justices  of  said  court,  requiring  the  plaintiff  to 
show  cause,  at  a  certain  day  and  place  therein  named,  why 
this  defendant  should  not  be  discharged  from  said  arrest,  or 

Eow.  Pr.,  97.    See,  also,  Graham  «.  rately  stated  from  matter  in  justifica. 

Stone,  6  Id.,  15.    As  to  what  matters  tion.    Follett  b.  Jewett,  11  N.  T.  Leg 

may  be  given  in  evidence  in  mitigation,  Obs.,  193 ;  S.  C,  3  Liv.  Lam  Mag.,  189. 

without  being  pleaded,  see  Harter  t.  But  matter  which  is  alleged  in  justifi- 

CriU,  33  Barb.,  283.  cation  may  also  properly  be  alleged  in^ 

(S)  This  form  is  sustained  by  How-  mitigation    of  damages.     Howard  » 

ard  ».  Raymond,  11  Abbotts  Pr.,  155.  Raymond,  11  Abbotts'  Pr.,  155. 

Matter  in  mitigation  must  be  separ 
Vol.  n.— 10 
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why  the  sum  in  which  he  was  held  to  bail  should  not  bo 
reduced. 

III.  That  said  order  was  granted  upon  an  affidavit  of  this 
defendant,  made  in  answer  to  an  affidavit  made  by  the  plaintiff 
upon  which  the  order  of  arrest  afofesaid  was  granted,  and  fof 
the  purpose  of  procuring  this  defendant's  discharge  or  a  reduc- 
tion of  bail  as  aforesaid. 

IV.  That  the  supposed  libel  in  the  complaint  set  forth  is  a 
part  of  said  affidavit  of  this  defendant,  and  was  ^published  by 
him  by  the  presentation  of  said  affidavit  to  the  said  court  upon 
fiaid  motion,  and  not  otherwise,  (c) 

[Y.  This  defendant  denies  that  he  published  said  supposed 
Jibel  maliciously,  or  with  the  intent  charged  in  the  com- 
iplaint].  (d) 

VI.  That  said  supposed  libellous  matter  was  pertinent  and 
srdevant  in  said  motion,  and  for  the  purpose  of  procuring  the 
irelief  prayed  for  therein  [or,  That  this  defendant  had  reasonable 
'Cause  for  believing,  and  did  in  fact  believe,  at  the  time  of  said 
jpublication,  that  the  same  was  true  and  pertinent,  &c.,  as 
above}. 

(c)  Words  spoken  or  written  in  a  communication  is  privileged,  the  rule 
legal  proceeding,  and  material  to  the  may  be  soaiewhat  dififerent ;  and  wheth- 
controversy,  are  privileged.  No  action  er  it  is  necessary  or  liot  to  deny  a 
%ill  lie  upon  them,  and  it  is  not  neces-  malicious  intenlt,  will  depend  on  the 
Bary  for  the  defendant  to  deny  the  nature  of  the  privileged  communica- 
allegation  of  malice.  Garr  «.  Selden,  4  tion.  There  is  a  class  of  communica- 
2f.  Y.  (4  Oomst.),  91 ;  and  see  Suydam  tions  which  cannot  he  made  libellous, 
e.  Itfoffat,  1  Sandf.,  45p  ;  Bnddington  «.  even  by  proof  of  express  malice.  '  Mat- 
]3avis,.6  How.  Pr.,  401.  ter  in  an  affidavit  used  in  a  legal  pro- 

(d)  In  general,  allegations  in  a  com-  ceeding,  if  relevant  to  the  proceeding, 
plaint,  relative  to  the  intent  and  mo-  is  of  this  description.  There  are  other 
tives  of  a  libellous  publication,  are  not  communications  which  are  privileged, 
to  be  deemed  material,  so  as  to  render  prima  facie,  but  on  proof  of  express 
it  necessary  for  the  defendant  to  admit  malice  plaintiff  may  recover.  Such 
or  controvert  */hem  iu  his  answer,  are  communications  made  by  a  former 
Only  those  lUegations  in  a  coniplaint  employer  to  one  acting  in  the  character 
are -naterial,  in  the  sense  of  the  Code,  of  a  servant.  In  the  above  case,  the 
which  the  plaintiff  must  prove  upou  denial  of  malice  may  be  omitted  if  the 
ijlie  trial  in  order  to  maintain  Ws  ac-  averment  that  the  matter  complained 
lion.  Fry  b.  Bennett,  5  Bandf.,  54;  of  was  pertinent  and  relevant  to  the 
S.  C,  9  N.  T.  Leg.  Obs.,  330  But  motion  spoken  of,  be  made;  otherwis* 
whei-e  the  defence  relied  on  is  that  the  it  should  bo  inserted. 
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1033.  The  Same,  a  'Shprter  Form,  (e) 

I.  That  at  the  time  of  publisliijig  the  :wo.rdg  mentjoned  in  the 
complaint,  .an  actiop  was  pending  io  the  [Suprewe]  Court,  be- 
tween [the  parties  to  this  action]. 

II.  That  at  that  time  this  defendant  applied  to  A.  B.,  a  jus- 
tice of  the  said  court,  for  an  order  of  ;  and  upon  his  appli- 
cation presented  to  the  said  justice  an  affidavit  containing  the 
TjFords  compla,ined  pf,  which  affidavit  was  pertintpt  to  thp  said 
application. 

ni.  Tiiat  the  .defendant  did  nat  in  Jiny  other  w^y  J*abiish  tfee. 
sai4  words. 

1034:.  That  the  Alleged  Slander  was  a  Privileged  .Comrfixmica-. 
tion  hy  a  GlerJc  to  his  Employer. 

J..  TJhat  he  ws^a,  at  the  time  of  uttering  the  words  mentioned 
in  the  complaint,  the  confidential  clerk  of  A.  B. 

II.  That  the  said  A-  B.  incjuired  of  the  .defendprjit  the^charaoter 
of  the  plaintiff  [with  a  view  to  employing  him  as  a  clerk,  or 
otherwisel,  and  the  defendant  then  stated  to  him  the  matter  re- 
ferred  to  in  the  complaint. 

III.  That  the  defendant  had  probable  cause  for  believing,  and 
did  believe,  the  same  to  be  true. 

ip3§.  The  S(¥m;—of  a  Fair  Report  of  Puilio  Off/dal  PrO' 

ceedings. 

I.  That  on  the  day  of  ,  18  ,  ip  thp  couj-sg  ofa 
certain  triaLthen  pending  in  th@  CpuEt.pf  ,,ss!)ier§ip 
O.  P.  was  plaintiff  and  K.  •  S.  was  defendant,  one  M.  ¥.,  counsei 
for  said  O.  P.,  made  a  public  statement  or  speech. 

II.  That  the  defend^ttts,  3^  publishers  a,Qd  propji,etpi-s  fif 
Th£  ,  published  in.said  Rcwspapgrfi  fair.and  trijerppprt 
of  the  judicial  proceedings  had  upon  such  trial,  and  of  the  pub- 
lic statement  or  speecljnjadje  as  aforesajid  in  th^  course  thereof, 
which  publication  is  the  same  publication  as  that  in  the  com- 

.  (e)  Tbjs  foipi  .and  tlie  three  following  are  from  the  Report  of  the  Commission 
erscftIiedode,-pA48. 
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plaint  set  forth  [or,  of  which  publication  the  supposed  libellous 
article  in  the  complaint  set  forth  is  part]. 

III.  The  defendants  denj  that  they  published  the  same  mali- 
ciously, or  with  intent  to  injure  the  plaintiff,  or  with  the  intent, 
charged  in  the  complaint. 


1036.  Another  Fwrn. 

I.  That  on  the  day  of  ,  18      ,  at  ,  an 

action  was  tried  in  the  Court  of  ,  in  which  A,  B.  was 

plaintiff,  and  the  plaintiff  herein  was  defendant  [or,  an  indict- 
ment having  been  found  against  the  plaintiff  for  ,  he  was' 
tried  therefor  in  the  Court  of  Sessions  for  the  county  of  , 
or  otherwise]. 

n.  That  the  article  published  in  the  defendant's  newspaper, 
as  stated  in  the  complaint,  was  a  fair  and  true  report  of  the 
[testimony  of  one  of  the  witnesses,  named  C.  D.],  made  in  the 
course  of  the  said  trial. 

Hr.  [Ma]/  add  III.  from  f  receding  form^ 


Section  XXII. 

iJEFEKCES  IN  ACTIONS  FOK  THE  EECOVERY  OF  THE  POSSESSION  OF 
SPECIFIC  PERSONAL  PEOPEETY  (KEPLEVIN). 

1037.  Defendant  part  owner p  143 

1038.  Title  in  defendant  or  in  a  stranger I49 

1089.  Lieu  for  storage  or  freight I49 

1040.  Lien  for  services j^g 

1041.  By  sheriff,  justifying  under  an  attachment 150 

1042.  That  the  property  -was  distrained,  doing  damage 153 

1043.  The  same,  a  shorter  form ; jgg 

1037.  Defendant  Part  Owner. 

That  at  the  several  times  mentioned  in  the  said  complaint, 
one  undivided  half  of  the  said  goods  and  chattels  was,  and  still 
is,  the  property  of  this  defendant,  and  not  of  the  plaintiff";  and. 
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the  whole  of  said  goods  and  chattels  then  were  rightfully  in 
the  possession  of  this  defendant. 

"Wherefore,  this  defendant  demands  judgment  for  a  return  of 
said  goods  and  chattels,  with  damages  for  the  taking  and- de- 
tention thereof;  and  for  the  costs  of  this  action,  (a) 

1038.  Title  in  Defendcmt  or  in  a  Stranger.  (5) 

That  the  goods  mentioned  in  the  complaint  were  the  property 
of  the  defendant  \or,  the  property  of  one  M.  N.]  (e)  at  the  time 
mentioned  in  the  complaint,  and  not  the  property  of  the  plain- 
tiff (<Z).  \_If  title  is  in  defendant,  demand  relief  as  in  preceding 
form\. 

1039.  Lien  for  Storage  or  freight. 

I.  That  on  the  day  of  j  18  ,  the  plaintiff  depos- 
ited the  goods  mentioned  in  the  complaint  witii  the  defendant 
for  storage  [or,  delivered  the  goods  mentioned  in  the  complaint 
to  the  defendant  to  be  carried  to  J,  agreeing  to  pay  for 
the  same            cents  per  ton  [per  month]. 

II.  Tiiat  the  defendant  duly  performed  all  the  conditions  of 
the  contract  on  his  part,  and  has  always  been,  and  still  is,  ready 
and  willing  to  deliver  the  said  goods  to  the  plaintiff  upon  pay- 
ment of  the  money  due  for  storage  [or,  freight]. 

III.  That  the  plaintiff  has  not  paid  or  tendered  the  same ; 
wherefore,  the  defendant  detained  [and  still  detains]  said  goods. 

1040.  Lien  for  Services. 
I.  That  said  goods  were  manufactured  by  the  defendant,  as 
a  carpenter  and  joiner;  and  tiiat  he  detained  them  by  virtue 
of  his  lien  as  a  mechanic,  and  the  manufacturer  thereof,  as  se- 


(a)  See  note  (g),  p.  13,  supra.  the  plaintiff.     Rogers  v.  Arnold,  13 

(6)  This  form  is  sustained  by  Harri-  Wend.,  30 ;  Prosser  v.  "Woodward,  31 

son  ®.  Mcintosh,  1  Johm.,  380 ;  Ingra-  Id.,  205 ;  Curtis  -e.  Jones,  1  How.  App. 

ham  ■».  Hammond,  1  Hill,  353.  Cos.,  137 ;  3  Den.,  590 ;  Pringle  «.  Phil- 

(c)  A  plea  of  property  in  a  stranger  lips,  1  Sandf.,  392. 

must  name  him.    Anstice  «.  Holmes,  3  But  where  the  action  is  by  several 

J)eii.  344.  plaintiffs,  a  plea  of  property  in  one  of 

(d)  The  defendant,  whether  he  laid  them  and  in  a  stranger,  is  good.     Pat- 
property  in  himself  or  in  a  stranger,  tison  «.  Adams,  Hill  S  D.  Swpp.,  426. 
was  required  to  traverse  property  in 
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eurity  for  the  pa.yilifetit  oi  dollars,  the  money  dUb  him 

from  the  plaintiff  for  work  and  labor  in  manufactuHn^  them. 

II.  That  said  sum  is  still  due  from  the  plaintiff  therefor,  and 
unpaid ;  \vherefore,  the  defendant  detained  [and  still  detains] 
feaid  goods. 

1041.  £'!/  Sheriff,  JasUfying  Under  an  Attdchment. 

I.  Denies  that  he  wrongfully  detains  ^rom  the  plaintiffs  the 
four  cases  and  two  casks  containing  the  goods  and  chattels 
mentioned  and  described  in  the  complaint,  or  any  or  either  of 
ihem,  or  any  part  thereof;  and  he  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief,  that  the  said  goods  and  chat- 
tels, or  any,  or  any  part  thereof,  were  or  are  the  property  of  the 
plaintiffs,  or  that  the  same  were  or  are  of  the  value  of  .  >  <»* 
that  by  reason  of  the  detention  alleged  in  the  complaint,  or 
bf  any  act  of  the  defendant,  the  plaintiff"  has  sustained  any 
damage. 

li.  And  further  answering,  this  defendant,  upon  liis  informa- 
tion and  belief,  avers  that  on  tlie  day  of  ,  18,  M.  N. 
was  indebted  to  O.  P.  in  a  cause  of  action  arising  upon  con- 
tract, in  the  sum  of  dollars,  witli  interest  thereon  from  the 
day  of  J  18  ,  and  on  or  about  the  said  day 
of  ,18  ,  the  said  O.  P.  commenced  an  action  in  the 
Supreme  Court  of  the  State  of  New  York  against  the  said 
M.  N.  for  the  recovery  of  the  said  money  and  interest,  and 
issued  to  this  defendant  a  summons  in  due  form  for  service; 
and  on  tlie  same  day  made  application  to  J.  K.,  one  of  the 
justices  of  said  court,  for  a  warrant  of  attachment  againfet  the 
property  of  the  said  M.  N".,  and  presented  to  the  said  jus- 
tice, on  the  said  applicatiou,  an  affidavit  or  affi-davits,  whereby 
it  appeared  that  a  cause  of  action  existed  against  the  said  M.  N., 
specifying  the  amount  of  the  said  claim,  and  the  grounds  there- 
of ;  and  that  the  defendant  was  not  a  resident  of  the  State  of 
New  York,  but  i-esided  at  ,  in  the  State  ,  and 
that  a  summons  had  beeu  issued  to  the  sheriff  of  the  city  and 
county  of  New  York;  and  at  the  same  time  presented  to  the 
said  justice  an  nndertkking  as  required  by  law,  with  sufficient 
surety,  to  the  effect  that  if  said  defendant  in  said  action  re- 
covej'ed  judgment,  the  plaintiff  therein  would  pay  all  costs  that 
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migkt  be  awarded  to  the  said  defendant,  and  all  damages  wIiIqU 
he  might  sustain  by  reason  of  such  attachment,  not  exceeding 
the  amount  specified  in  such  undertaking,  and  the  amount 
specified  i"  ?uch  undertaking  was  at  least  the  sum  of  two  hun- 
dred and  fiftj  dollars. 

III.  That  thereupon  the  said  justice  issued  a  warrant  of  at- 
tachment against  the  property  of  the  said  M.  N.,  directed  to 
this  defendant,  as  sheriff  of  the  city  and  county  of  New  York, 
and  required  and  commanded  him  to  attach  and  safely  keep  all 
the  property  of  the  said  M,  IST.,  within  his  county,  or  so  much 
thereof  as  might  be  sufficient  to  satisfy  the  demand  of  the 
plaintiff  in  said  warrant  of  attachment,  of  $  ,  with  interest 
thereon  as  aforesaid,  being  the  amount  of  indebtedness  stated 
in  such  attachment,  together  with  all  costs  and  expenses,  and 
that  this  defendent  proceed  thereon  in  the  manner  required  by 
law. 

IV.  That  the  said  warrant  of  attachment  was  delivered  to  and 
received  by  him  as  such  sheriff  as  aforesaid,  for  service  on  the 

day  of  ,  18     ;  and  under  and  by  virtue  of  said 

warrant  of  attachment,  he  forthwith  levied  upon  and  attached 
four  cases  and  two  casks  of  the  character  and  description  of 
those  mentioned  and  described  in  the  complaint,  and  took  the 
same  in  his  custody,  which  the  defendant  believes  to  be  the 
goods  and  chattels  referred  to  in  the  complaint,  and  that  the 
said  attaching  and  taking  as  aforesaid  constitute  the  supposed 
wrongful  detention  in  the  complaint  alleged. 

V.  This  defendant,  upon  his  information  and  belief,  avers 
that  the  said  goods  and  chattels  so  attached  and  taken  as  afore- 
said were,  at  the  time  of  said  attaching  and  taking,  the  prop- 
erty of  the  said  M.  N.,  or  that  the  said  M.  N.  had  a  leviable 
or  attachable  interest  therein,  or  that  said  goods  and  chattels 
were  liable  to  be  levied  upon,  and  taken  under  and  by  virtue 
of  said  attachment. 

Wherefore,  this  defendant  demands  judgment  for  the  I'cturu 
and  redelivery  to  him  of  the  said  gopds  and  chattels,  the 
same  having  been  delivered  to  the  plaintiffs  upon  their  chliining 
the  immediate  delivery  thereof,  at  the  commencement  of  this 
action,  and  also  for  damages  to  this  defendant  for  the  detention 
thereof,  to  the  sura  of  dollars  j  or  if  a  return  of  said  goods 

and  chattels  cannot  be  had,  then  for  the  value  thereof,  as  thsr 
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same  may  be  assessed,  with  damages  as  aforesaid,  and  for  his 
costs  of  action. 

1042.  That  the  Property  was  Distrained,  Doing  Damage. 

I.  That  at  the  times  mentioned  in  the  complaint,  this  defend- 
ant \or,  one  M.  N.]  was  lawfully  possessed  {e)  of  the  real  prop- 
erty upon  which  the  \cattle\  therein  mentioned  were  taken,  to 
wit,  a  certain  meadow,  called  \ot  otherwise  identify  it], 

situate  at 

n.  That  the  [cattle"]  alleged  in  the  complaint  to  have  been 
taken  and  carried  away  by  this  defendant  were,  at  the  time 
therein  stated,  wrongfully  upon  said  premises  of  the  defendant 
[or,  of  said  M.  N.],  and  then  incumbering  the  same  and  doing 
damage  thereon. 

III.  That  [acting  by  command  of  said  M.  N".],  this  defend- 
ant tlien  and  there  took  said  property,  and  removed  and  car- 
ried the  same  away  to  a  convenient  distance,  doing  no  unne- 
cessary damage  thereto,  and  there  left  the  same  for  the  use  of 
the  plaintiff. 

lY.  That  these  acts  are  the  same  of  which  the  plaintiff 
complains. 

1043.  The  Same,  a  Shorter  Form.  (/) 

I.  That  at  the  time  of  taking  and  removing  the  cattle  of  the 
plaintiff,  as  stated  in  the  complaint,  the  defendant  [or,  one 
A.  B.]  was  lawfully  possessed  of  the  land  on  which  they  were 
taken. 

II.  That  the  said  cattle  were  at  that  time  doing  damage 
thereon. 

III.  That  the  defendant  [or,  the  defendant  by  direction  of 
the  said  A.  B.]  removed  the  said  cattle  from  the  said  land, 
with  as  little  violence  as  possible,  and  took  them  to  the  public 
pound  in 

(e)  In  an  action  to  recover  the  pes-  at  the  time  doing  damage  thereon,  shall 

session  of  property  distrained  doing  be  good,  without  setting  forth  the  title 

damage,  an  answer  that  the  defendant,  to  such  real  property.     Code  of  Pro. 

or  person  by  whose  command  he  acted,  §  106. 

was  lawfully  possessed  of  the  real  prop-  (/)  This  form  is  -from  the  Report  of 

erty  upon  which  the  distress  was  made,  the  Commissioners  of  the  Code,  p.  1 .50. 
nnd  that  the  property  distrained  was 
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Denials  of  Title  to  Lands. 


Section  XXIII. 
DEFENCES  IN  ACTIONS  TO  KECOVER  POSSESSION  OF  EEAL  PKOPEETY. 

1044.  Denial  of  title 154 

1045.  The  same,  by  one  of  several  tenants  charged  as  joint-tenants 154 

1046.  Title  in  one  defendant,  the  others  being  in  possession  under  it 154 

1047.  That  defendant  bought  the  land  of  plaintiff,  and  now  tenders  purchase- 

money  154 

1048.  That  the  land  which  plaintiff  seeks  to  recover  -was  sold  by  him  to  de- 

fendant, and  by  mistake  not  conveyed  in  the  deed 155 

1049.  Adverse  possession 155 

1050.  The  same,  virhere  the  holding  was  under  paper  title 156 

1051.  Statute  of  limitations  pleaded  against  ejectment  by  the  people 156 

,  1044:.  Denial  of  Title.  («) 

That  the  plaintiff,  at  the  commencement  of  this  action,  was 
not  tlie  owner  of  the  premises  alleged  [nor  entitled  to  possession 
thereof]. 

1045.  By  one  of  Several  Tenants  charged  as  Joint-tenants,  (p) 
That  the  defendants  W.  X.  and  Y.  Z.,  at  the  times  mentioned 

in  the  complaint,  and  ever  since,  have  held  and  occupied  por- 
tions of  the  premises  separately,  and  not  jointlj"^,  to  wit:  the 
defendant  W.  X.  tlie  part  [stating  what'],  and  the  defendant 
Y.  Z.  the  part  \_stating  wha(\. 

1046.  Title  in  one  Defendant,  the  Others  being  in  Possession 

under  It. 

That  long  before  the  commencement  of  tliis  action,  that  is  to 
Bay,  on  the  day  of  >  18     >  the  said  defendants,  The 

Rector,  Churchwardens,  and  Vestrymen  of  Trinity  Church,  in 
the  city  of  New  York,  by  tlieir  original  and  then  lawful  corpo- 
rate name  of  The  Rector  and  Inhabitants  of  the  city  of  New 
Tork,  in  Communion  of  the  Church  of  England,  as  by  law 

(fls)   This  form  is  only  appropriate  (6)  See  Fosgate  ii.  Herkimer  Manu- 

where  the  avermrnt  of  title  in  the  facturing  &  Hydraulic  Co.,  12  JV.  Y.  (2 

comp  aint  is  in  general  terms,  -without  Kern^,  580 ;  12  BarK,  353. 
stating  the  sources  of  title. 
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established,  became  and  were  lawfully  seized  in  fee  of,  all  and 
singular,  the  lands  and  premises  in  the  said  complaint  described, 
with  the  appurtenances,  and  entitled  unto  and  possessed  of  the 
same,  in  their  sole  and  absolute  i-ight ;  and  from  thence,  at  all 
times,  down  to  the  time  of  the  commencement  of  this  action, 
have  continued  to  be,  and  still  continue  to  be,  so  seized  in  fee. 
of  every  part  and  parcel  thereof,  and  entitled  unto  and  possessed 
of  the  same  in  their  own  sole  and  absolute  right,  under  tlieir 
proper  and  lawful  corporate  name  for  the  time  being ;  and  that 
the  said  other  defendants  [naming  them]  were,  at  the  time 
of  the  commencement  of  this  action,  and  still  are,  in  the  occu- 
pation of  the  said  lands  and  premises,  or  of  some  part  or  parts 
thereof,  under  the  said  right,  title,  and  possession  of  the  said 
defendants,  The  Rector,  Churchwardens,  and  Yestrymen  of 
Trinity  Church,  iu  the  city  of  New  York, 


1047.  That  Defendant  bought  the  Zand  of  Plaintiffs  and  now 
Tenders  Purchase-money,  (c) 

I.  That  plaintiff  has  no  other  ownership  of,  or  title  to,  the 
premises  in  question  than  is  hereinafter  set  forth ;  and  that  de- 
fendant's possession  is  not  wrongful. 

Second.  By  way  of  counter-claim,  defendant  says : 

II.  That  on  the  day  of  ,  18  ,  the  plaintiff  was 
the  owner  of  said  premises,  and  now  has  the  legal  title  tliereto ; 
but  on  that  day  the  plaintiff,  by  a  contract  in  writing,  of  which 
a  copy  is  annexed  as  a  part  of  this  answer,  sold,  and  agreed  to 
convey,  the  same  to  the  defendant  on  the  terms  therein  speci- 
fied, and  put  the  defendant  in  possession  thereof  as  purcliaser. 

III.  That  the  defendant  duly  performed  all  tlie  conditions 
thei-eof  on  his  part  [and,  if  payment  into  court  is  necessary, 
befoi'e  this  action  tendered  to  tiie  plaintiff,  continuing  as  in 
Form  820],  but  the  plaintiff  refused  to  convey  said  premises  to 
him. 

[Demand  of  judgment  as  in  action  for  sj>ecific  performance^ 


(c)  This  form  is  from  Perkins'  Pr.,  183. 
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Eight  to  Gonveyance  from  Plaintiff.    Adverse  PoBsession. 

1048.  That  the  Laiid  whieh  Plaintiff  seeks  to  Recover  was 
Soldhy  Kifih  to  Defendant,  a/nd  hy  Mistake  not  Conveyed  in 
the  Deed. 

I.  That  on  the  day  of  j  18  ,  the  plaintiff  sold  to 
defendant,  and  agi'eed  to  convey  to  him,  the  following  described 
premises  \desGription\i 

II.  That  the  defendant  fully  performed  all  the  conditions 
thereof  on  his  part,  and  the  plaintiff  executed  and  delivered  to 
him  a  deed  as  and  for  a  conveyance  thereof,  but  which,  by  mis- 
take, in  drawing  the  same,  conveyed  only  the  following  de- 
scribed premises  \descnjptio7i\. 

III.  That  the  defendant,  supposing  said  deed  to  be  pursuant 
to  the  contract,  accepted  it,  and  took  possession  of  the  premises 
which  he  had  agreed  for. 

IV.  That  the  premises  mentioned  in  the  complaint  are  a  part 
of  the  premises  designated  in  the  contract,  and  the  same  which 
by  said  mistake  was  omitted  to  be  included  in  said  deed. 

Y.  That  immediately  upon  discovering  said  mistake  the 
defendant  applied  to  the  plaintiff  to  correct  the  same  by  con- 
veying said  omitted  part,  whicli  ho  refused  to  do. 

Wherefore,  the  defendant  asks  judgment  that  the  said  deed 
be  reformed  by  correcting  said  mistake  in  the  boundaries  [or, 
that  the  defendant  convey  to  him  the  premises  omitted  in  said 
deed,  whicli  are  described  as  follows :  description^. 

1049.    Adverse  Possession,  avoiding  Deed,  (d) 

I.  That  at  the  time  of  the  delivery  of  the  deed  alleged  in  the 
complaint  [or,  the  deed  under  which  the  plaintiff  claijns]  the 
lands  therein  described  were  in  the  actual  possession  of  one 
M.  N.,  claiming  under  a  title  adverse  to  that  of  the  grantor  in 
said  deed. 

1050.  Statute  of  Limitations  ;-^Ad<oerse  Possession,,  (e) 

I.  Tliat  neither  plaintiff,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possvssed.-of  the  pi'emises  dcsCnbed  in  tljc  com- 
plaint, or  any  ])ait  thereof  [except,  &c.]  within  twenty  years 

(d)  As  to  the!  requisites  of  an  answer  ailyevaa  possessiim,  see  Ford  ni.  Sampson^ 
where  defen  laiit  seeks  to  prevail  upon  an    8  Abbolis'  Fr,Z32;  S.  C,  30  JStirb.,  183. 
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before  the  commencement  of  this  action,  but  that  defendant 
[or,  said  M.  N.  under  whom  defendant  holds  by  lease]  his  an- 
cestors, predecessors  and  grantors,  have  held  and  possessed  the 
premises  [except,  &c.]  adversely  to  the  pretended  title  of  the 
plaintiff,  for  twenty  years  last  past  before  the  commencement 
of  this  action  [and  before  the  time  of  the  acts  alleged  in  the  com- 
plaint], under  a  claim  of  title  in  fee,  exclusive  of  any  other  right. 
[If  it  be  desired  to  allege  the  title  and  occupation,  which  is 
not  usually  necessary,  they  may  be  added  thus.] 

II.  Tliat  said  M.  IST.  entered  into  possession  of  said  premises 
under  claim  of  title,  exclusive  of  any  other  right,  foundins;  such 
claim  upon  a  written  instrument,  to  wit,  a  deed  from  one  0.  P., 
as  being  a  conveyance  of  the  premises  in  question  [or,  upon  the 
decree  or  judgment  of  a  competent  court,  to  wit,  of  the 
Court  of  ,  duly  rendered  on  the  day  of  ,  for 
[here  state  briefly  the  relief  respecting  the  land]. 

III.  That  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises  included  in  such  instrument  [or,  decree,  &c.] 
under  such  claim,  for  twenty  years  last  before  this  action,  by  the 
defendant  [or,  said  M.  N.],  and  those  under  whom  he  claims  as 
aforesaid. 

[Or  where  only  a  part  has  been  occupied:']  III.  That  there 
has  been  a  continued  occupation  and  possession  of  a  part  of  said 
premises  included  in  said  instrument  [or,  decree,  or,  judgment], 
under  such  claim,  for  twenty  years  last  before  this  action ;  which 
part  so  occupied  is  described  as  follows :  [description]. 

lY.  That  during  all  said  time,  said  occupied  premises  have 
been  usually  cultivated  or  improved  \or,  have  been  protected  by 
a  subf-tantial  inclosure,  or,  have  been  used  for  the  supply  of 
fuel,  and  of  fencing-timber, — or  either, — for  the  purposes  of 
husbandry,  and  for  the  ordinary  use  of  tlie  occupant,  or  either]. 

1051.  Statute  of  Limitations,  Pleaded  against  Ejectment  by  the 

People,  {f) 
That  no  right  or  title  in  or  to  the  said  lands  and  premises,  or 
any  part  thereof,  accrued   to  tiie  plaintiffs  within  the  space  of 

(«)  rompare,  fis  to  this  defense,  Clarke     Spencer,  14  N.  Y.  (4  Kern.),  247. 
*  Hughes  \13  Barb.,  147),  and  White  v.        {/)  This  form  was  held  good  in  Poo- 
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forty  years  next  before  the  commencement  of  this  action  ;  and 
that  if  any  right  or  title  ever  accrued  to  the  said  plaintiff's,  the 
same  accrued  more  than  forty  years  before  the  time  of  the  com- 
mencement of  this  action ;  and  that  neither  the  said  plaintiffs, 
nor  those  from  or  under  whom  they  claim,  have  received  the 
rents  and  profits  of  the  said  lands  and  premises,  or  of  any  part 
thereof,  within  the  space  of  forty  years  before  the  commence- 
ment of  this  action. 


Section  XXIV. 
DEFENCES  IN  ACTIONS  GIVEN  BY  STATUTE. 

I.  INDIVTOTJAL  LlABILrrY  OP  COBPORATOKS. 

1053.  Denial  of  trusteesliip p.  157 

1053.  Denial  of  holding  stock 157 

1054.  The  same ; — another  form 158 

1055.  Denial  of  plaintiff's  claim 158 

1056.  Plaintiff  also  a  stockholder 158 

1057.  That  the  plaintiff,  as  director,  made  a  false  certificate 159 

EL  Actions  against  hbies  and  devisees. 

1058.  Nothing  hy  descent  or  devise 159 

I.  Individual  Liability  of  Goepoeatoes. 

1052.  Denial  of  Trusteeship. 

That  since  the  expiration  of  said  first  year  [or,  after  the 
day  of  ,  18     ],  he  has  not  been  a  trustee  of  said 

company,  and  has  not  in  any  way  managed  the  aflay-s  or  con- 
cerns of  said  company  as  such. 

1053.  Denial  of  Holding  Stock,  (a) 
That  lie  never  subscribed  for  any  stock  of  the  corporation 

ple.v.  Arnold,  4  N.  Y.  (4  Gomst.),  508 ;  stock  in  payment  therefor,  which  stock 

Champlain  &  St.  Lawrence  B.  li,  Co.  v.  shall  he  deemed  full  stock,  and  the 

Valentine,  19  Barb.,  484  holders  not  liable  for  further  payments 

(a)  Under  the  Laws  of  1853,  705,  under  section  10  of  the  general  act, — 

ch.  333,  §  3,-r-aUowing  manufacturing  the  holder  of  such  stock,  when  sued,  to 

corporations  to  purchase  property  ne-  charge  him  personally  with  a  debt  of 

cessarf  for  their  business,  and  issue  the  corporation,  may,  in  his  answer. 
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mentioned  in  the  complaint,  and  never  became  a  stockholder 
in,  or  the  owner  or  holder  of  any  stock  of,  the  said  corporation 

1054.  Tlie  Same  ; — Another  Form, 

That  on  or  about  the  day  of  5  18     ,  he  sold  and 

transferred  all  his  stock  and  interest  in  the  said  company ;  and 
that  lie  had  not  then,  nor  has  he  had  since  that  time,  nor  has 
he  now,  any  property  or  interest  in  the  said  company,  as  stock- 
holder or  trustee,  or  of  any  nature  or  kind  whatsoever. 

1055.  Denial  of  Plaintiff'' s  Claim. 

That  he  has  no  knowledge'  or  information  sufficient  to  form  a 
belief,  that  the  plaintiff  recovered  against  the  company  tlie 
judgment  mentioned  in  the  complaint ;  or  that  there  existed  any 
indebtedness  of  said  company  to  said  plaintiff  for  the  amount 
of  said  alleged  judgment,  or  any  part  thereof,  or  tliat  an  exe- 
cution was  issued  on  said  judgment,  or  was  returned  unsatisfied, 
or  that  said  judgment,  or  any  part  thereof,  remains  unsatisfied. 

1056.  Plaintiff  also  a  StocJcholder.Qi) 

That  from  the  time  of  the  alleged  organization  of  the  corpo- 
ration in  the  complaint  herein  mentioned,  to  the  time  at  which 
the  alleged  cause  of  action  accrued,  and  during  the  whole  of 
the  period  of  the  alleged  [rendering  of  services  by  the  plaintiff 
to  said  company],  the  plaintiff  was,  and  he  still  is,  a  holder  of 
shares  of  the  stock  of  said  company,  within  the  meaning 
of  section        of  the  statute  referred  to. 


couple  with  an  admission  tliat  he  is  a  calls  or  payments  ;  and  such  admission 

Etockholder,  averments  that  the  stock  does  not  aid  the  plaintiff.    Lewis  v. 

held  and  owned  by  him  was  issued  by  Ryder,  13  Abbott)'  Pr.,  1. 

the  company  in  payment  for  property        (6)  This  and  the  following  form  ar« 

purchased  by  its  trustees,  and  neces-  supported  by  Wait  v.  Ferguson,  14  Ah- 

sary  for  their  business,  and  that  it  was  ioito*  Pr.,  379. 

full  paid  stock,  not  liable  to  any  further 
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Plaintiff  also  Wittle  for'Same  CoipoTttte  Debt.    Eiens  pw  descent. 

1057.  That  the  Plaintiffs  as  Director,  Made  a  False  Certificate. 

I.  That  in  the  general  railroad  law  of  the  State  of  [»  sis- 
ter State\^  in  the  complaint  herein  mentioned,  it  is  enacted  38 
follows :  [copy  of  section]. 

II.  The  defendant  further  says  [upon  information  and  belief], 
tliat/the  affidavit  mentioned  in  paragraph  four  of  the  complaint 
'was  a  certificate  made  in  pursuance  of  the  provisions  of  said 
act,  and  was  false  in  certain  of  the  material  representations 
thereof,  to  wit,  in  representing  that  the  sum  lof  dollars 
had  been  actually  paid  in,  as  required  by  law,  when  no  &c- 
\\xs\.&ndi -bona- fide  payment  thereof  to  the  directors  named-in 
•the  articles  of  association  in  said  complaiat  mentioned  had  been 
:inade. 

III.  That  at  the  time  of  the  contract  and  accruing  of  the  in- 
debtedness alleged  in  the  complaint,  the  plaintifi"  was  a  holder 
of  shares  in  the  capital  stock  of  said  company,  and  was 
one  of  the  directors  of  said  company. 

IV.  That  said  affidavit  or  certificate  was -signed  by  the  plain- 
tiff herein  as  such  director  ;  whereupon  the  plaintiff  became, 
and  he  now  is,  liable  for  all  the  debt8.of  the  said  company  con- 
tracted while  he  was  a  stockholder  or  officer  thereof,  and  es- 
pecially for  the  alleged  debt  for  the  recovery  of  which  this  ac- 
tion is  brought. 


n.  Actions  against  Hkiks  and  Devisees. 
1058.  Wothing  Try  Descent  or  Devise. 

That  he  had  not  at  the  commencement  of  this  action  [w,  at 
any  time  before  or  since]  (c)  any  lands,  tenements,  or  heredita- 
ments, by  descent  from  his  said  fatlier  [(?r,  brother,  or  otherwise 
m  in  eomplain{\,  [or,  by  devise  from  said  testator]. 


'  Xc)  It  seems  tbat  the  words  in  brackets  are  mmecessaiy.    Eoosevelt  r>.  Fulton, 
7  Cow.,  71. 
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Section  XXV. 
DEFENCES  IN  VAPJOUS  ACTIONS  FOK  EQUITABLE  OK  SPECIFIC  BELIEF. 

I.  Cbeditoes'  suits. 

1059.  Denial  of  judgment 161 

1060.  Denial  of  execution 161 

1001.  Denial  of  residence 161 

IOCS.  Defendant  has  assets 161 

1063.  Denial  of  possession  of  assets  belonging  to  judgment-debtor.  161 
1004.  Denial  that  conveyance  was  fraudulent 161 

II.  Actions  for  relief  against  fraud  or  mistake. 

1065.  Denial  of  fraud  in  obtaining  deed 162 

1066.  Denial  of  errors  in  account 162 

m.  Actions  for  specific  performance. 

1067.  Denial  of  payment  or  tender 162 

1068.  Denial  of  readiness  to  convey 163 

1069.  Denial  of  title 163 

1070.  Denial  of  delivery  of  possession 163 

1071.  Denial  of  part  performance 163 

1073.  Another  form 163 

IV.  Actions  for  fobeclosuee. 

1073.  Denial  of  mortgage 163 

1074.  Denial  of  having  assumed  mortgage 164 

1075.  Denial  of  having  accepted  deed  with  covenant  assuming 

mortgage,  and  allegation  of  release 164 

1076.  That  defendant,  having  equity  of  redemption  in  a  part  of  the 

premises,  is  entitled  to  have  the  residue  sold  first 165 

1077.  Non-joinder  of  owner  of  equity  of  redemption 165 

V.  Infants,  trustees,  etc. 

1078.  Ratification  by  infant  after  coming  of  age 165 

1079.  General  answer  of  infant  or  lunatic  in  foreclosure,  partition, 

&c- 166 

1080.  By  trustee ;— that  he  declines  to  act 166 

1081.  The  same ;— with  denial  of  having  acted 106 

VL  Title. 

1082.  That  defendant  Is  a  lona-fide  purchaser  without  notice 167 

1083.  Disclaimer jQg 

VII.  Actions  to  dissolve  PARTNEKsniPS. 

1084.  That  the  term  is  not  expired 168 

1085.  Overdrawing  done  by  plaintiff's  assent 108 

VIII.  Actions  for  divorce. 

1086.  General  denial jgo 

1087.  Denial  of  adultery !.!!.'."!!  1  169 

1088.  Condonation jgn 

1089.  Ck)unter-claim  for  divorce  for  plaintiff's  adultery 169 
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I.  Ceeditoes'  Suits. 

1059.  Denial  of  Judgment.{d) 
That  there  is  no  record  of  the  said  judgment. 

1060.  Denial  of  Execution. 

That  no  execution  upon  the  said  judgment  was  ever  returned 
unsatisfied  in  whole  or  in  part  [o/-,  was  ever  issued  to  the  said 
county]  before  this  action. 

1061.  Denial  of  Residence. 

That  the  defendant  was  not,  at  the  time  mentioned  in  the 
complaint,  a  resident  of  the  county  to  which  execution  is 
alleged  to  have  been  issued ;  but  was  a  resident  of  coun- 

ty, to  which  no  execution  was  issued  before  this  action. 

1062.  Defendant  has  Assets. 

That  the  defendant  \judgment-debtor\  has,  and  at  the  com- 
mencement of  this  action  had,  real  property  \or,  personal  prop- 
erty, or  hotK\  in  the  county  of  ,  in  this  State,  liable  to 
execution,  and  sufficient  in  value  to  satisfy  said  judgment;  to 
wit  [designating  whaf]. 

1063.  Denial  of  Possession  of  Assets  "belonging  to  Judgment- 
debtor. 

That  he  had  not,  at  the  commencement  of  this  action,  nor  has 
he  had  at  any  time  since,  property  of  the  defendant  \d^tor\  in 
his  possession  or  under  his  control,  as  alleged. 

1064:.  Denial  that  Conveyance  was  ^Fraudulent.  (J>) 

That  upon  the  making  of  the  alleged  assignment  [or,  mort- 
gage] there  was  an  actual  and  continued  change  of  the  posses- 
sion of  the  assigned  [or,  mortgaged]  property  from  the  said 
[debtor']  to  the  [transferees],  who,  immediately  after  the  execu- 

(a)  This  form  is  from  CMtty's  Forms    Bennett  (8  Hm.  Pr.,  309),  obviating 
of  Pi:,  108.  the  objections  there  made. 

(6)  This  form  is  from  Churchill  v. 
Vol.  n.— 11 
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tion  of  the  assignment  [or,  mortgage],  took  actual  and  exclusive 
possession  of  the  property ;  and  that  it  has  at  all  times  since  the 
assignment  [or,  mortgage]  remained  in  their  exclusive  posses- 
sion and  control. 


II.  Actions  foe  Eelief  against  Feaud  oe  Mistake. 

1065.  Denial  of  Fraud  in  Ohtaining  Deed,  (e) 

That  he  did  not  obtain  the  said  deed  [or  other  instrument  in 
question]  from  the  plaintiff  by  fraud  or  misrepresentation. 

1066.  Denial  of  Errors  in  Account. 

That  the  account  stated,  which  is  mentioned  in  the  complaint, 
m  true  and  just  [except  as  to,  here  specifying  any  admitted 
error],  and  that  there  are  no  errors  or  mistakes  in  the  stating  of 
.the  said  account,  as  alleged  [except  as  aforesaid]. 

m.  Actions  foe  Specific  Peefoemahce, 

1067.  Denial  of  Payment  or  Tender. 

That  the  plaintiff  did  not  pay  [or,  tender]  to  the  defendant 
any  part  of  [or,  said  second  instalment  of]  the  said  purchase- 
money  agreed. 

1068.  Denial  of  Beadiness  to  Convey. 
That  the  plaintiff  was  not  ready  and  willing  to  convey  the 
premises,  as  alleged ;  but  [here  state  refusal  or  inability,  accord- 
ing to  the  fact,  as  it  would  he  stated  in  an  action  for  damages 
for  the  Ireaah :  see  Vol.  I.,  ante,  pp.  378-383.] 


(c)  Sucli  a  general  denial  of  fraud  as  abled  to  determine  whetlier  fraud  does 

the  abore  is  not  enongli,  where  facts  or  does  not  really  exist.    The  defend- 

aare  alleged   in   the    complaint   from  ant  may,  in  many  cases,  very  honestly 

which    the   court    may   infer   fraud,  deny  fraud  in  a  transaction  which  js 

Litchfield  v.  Pelton,  6  Barb.,  187  ;  Dy-  actuaUy  tainted  by  it ;  for  what  consti- 

kers  t.  Woodward,  7  Em.  Pf.,  313 ;  tutes  fraud,  particularly  fraud  in  law, 

Churchill  v.  Bennett,  8  Id.,  309.  is  often  a  matter  of  much  diversity  of 

Fraud  results  from  the  law  and  the  opinion ;  he  therefore  must  answer  to 

facts,  and  the  court  must  be  made  ac-  every  material  allegation.     Pettit  v. 

inainted  with  all  the  facts  to  be  en-  Chandler,  3  Wend.,  618 ;  1  Paige.  437. 
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Specific  Performance.    Foreclosuro. 

1069.  Denial  of  Title. 

That  the  plaintiff  was  not,  and  is  not,  owner  in  fee  [or  other- 
%0ise,  according  to  the  complainf]  of  the  said  premisefs,  and  could 
not,  iioi"  can  he  make  to  the  defendant  a  good  and  suflScient 
title  thereto,  free  and  clear  of  incumbrances  [or  otherwise,  ac- 
cording to  the  complaint'] ;  but  on  the  contrary  [setting  forth 
incumbrances,  if  any]. 

1070.  Denial  of  Delivery  of  Possession. 

That  the  plaintiff  did  not  give  posBeBsida  of  the  said  premised 
to  the  defendant. 

1071.  Denial  of  Part  Performance. 

That  said  did  not  take  possession  of  the  said  premi- 

ses, and  do  the  said  actSj  and  make  the  said  improvements 
thereon  alleged,  nor  has  he  in  any  part  performed  the  alleged 
contract. 

1072.  Another  Form. 

That  the  defendant  did  not  put  the  said  plaintitf  into,  nor  did 
he  consent  to  the  said  plaintiiff's  taking  possession  of,  the  said 
premises,  under,  and  in  part  execution  of,  the  alleged  sale  of 
the  said  premises;  but  the  plaintiff,  of  his  own  wrong,  and 
without  the  license,  and  against  the  consent  of  the  said  defend- 
ant, entered  into  said  premises,  and  occupied  and  improved 
the  same. 

rV.  Actions  fok  Foeeclosuee. 
1073.  Denial  of  Mortgage. 
That  he  has  not  knowledge  or  information  sufficient  to  foWh 
a  belief,  as  to  whether  the  defendant  [mortgagorl  ever  executed 
the  bond  and  mort.gage  described  in  the  complaint,  or  whether 
the  defendant  [mortgagee],  ever  assigned  said  supposed  bond 
and  mortgage  to  the  plaintiff,  or  whether  he  is  noW^  the  lawful 
owner  or  holder  thereof. 
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1074.  Denial  of  Having  Assumed  Mortgage. 

That,  he  denies  that  the  defendant  {mortgagor]  ever  executed 
or  delivered  any  deed  or  conveyance  of  the  premises  described 
in  the  complaint  to  this  defendant  [except  as  hereinafter  ad- 
mitted, see  next  defence'],  or  that  this  defendant  ever  accepted 
said  supposed  deed,  or  entered  into  possession  of  said  premises, 
or  ever  in  any  manner  v^hatever  assumed  or-  agreed  to  pay  the 
mortgage  set  forth  in  the  complaint. 

1075.  Denial  of  Having  Accepted  Deed  with  Covenant  Assum- 
ing Mortgage  / — and  Allegation  of  Release. 

I.  That  the  defendant  {mffrtgagorX  being  indebted  to  tliis  de- 
fendant in  about  dollars,  executed  at  ,  and  procured 
to  be  recorded  in  the  month  of  ,  18  ,  without  the  knowl- 
edge or  assent  of  this  defendant,  a  deed  of  the  premises  de- 
scribed in  the  complaint,  which  deed  is  recorded  in  Lib. 

of  Conveyances,  page  ,  in  the  office  of  the  clerk  of  the 

county  of  .    That  said  deed  never  was  delivered  to  this 

defendant,  nor  was  any  copy  thereof,  nor  was  it  ever  accepted 
by  him,  nor  did  he  ever  execute  it,  or  agree  or  assent  to  it  in 
any  manner  whatsoever,  nor  did  he  ever,  in  any  manner,  by  said 
deed  or  otherwise,  agree  or  assume  to  pay  the  incumbrances  ou 
said  property,  or  any  of  them,  nor  was  he  cognizant  of  the  terma, 
or  character,  or  contents  of  said  deed,  until  the         day  of  , 

18     ;  and  that  he  then  rejected  and  refused  to  accept  said  deed. 

II.  Defendant  further  says,  that  said  deed  was  executed  by 
said  {mortgagor]  to  this  defendant,  as  he  is  informed  by  said 
\mortgagor\  and  believes,  for  the  purpose  of  securing  said  in- 
debtedness of  said  {mortgagor]  to  this  defendant ;  that  there 
was  no  consideration  whatsoever  for  the  insertion  in  said  deed, 
of  the  clause  providing  that  this  defendant  assumed  and  agreed 
to  pay  the  incumbrances  therein  specified,  or  that  he  took  sub- 
ject thereto;  that  said  clause  was  inserted  by  mistake;  that 
immediately  upon  this  defendant's  being  cognizant  of  said  deed, 
and  before  the  commencement  of  this  action,  being  on  the 

day  of  »  18     ,  he  procured  from  the  defendant 

{mortgagor],  and  the  defendant  [mortgagor]  executed  to  this  de- 
fendant, under  his  hand  and  seal,  a  release,  whereby  he  dis- 
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Foreclosure.    Infants. 


charged  and  released  liim  from  any  assumption  of  said  mort- 
gage, -wliicli  said  release  was  duly  recorded  in  Lib.  of 
Conveyances,  page                  ,  in  the  office  of  said  clerk,  on  the 
day  of            ,  18     . 

1076.  That  Defendant^  ha/ving  an  Equity  of  Redemption  in  a 
Part  of  tJie  Premises,  is  Entitled  to  heme  the  Residue  Sold 
First. 

I.  That  after  the  making  of  the  mortgage  mentioned  in  the 
complaint,  and  which  the  plaintiff  seeks  to  foreclose,  said  [m-ort- 
gagor]  conveyed  to  this  defendant  a  part  of  the  mortgaged 
premises  for  a  valuable  consideration,  by  deed  bearing  date  on 
the  day  of  ,  18.    ,  and  recorded  on  the  day  of 

,18     ,  in  Lib.  of  Conveyances,  page  ,  in 

the  office  of  the  clerk  of  the  county  of  ,  which  said  portion 

of  the  mortgaged  premises  are  described  as  follows :  \popy  of 
descrij)tioii\. 

II.  [That  after  the  aforesaid  conveyance,  the  said  {mortgagor] 
conveyed  the  residue  of  said  premises  to  the  defendant  W.  X.] 

Wherefore,  the  defendant  demands  that  if  a  foreclosure  be 
adjudged,  all  of  said  premises  not  so  conveyed  to  this  defendant 
be  sold  first;  and  that  the  premises  so  conveyed  to  this  defend- 
ant be  not  sold,  unless  a  sale  thereof  should  be  necessary  to 
satisfy  deficiency  arising  after  the  sale  of  such  residue. 

1077.  Non-joinder  of  Owner  of  Equity  of  Redemption,  (e) 

I.  That  after  the  making  of  tlie  mortgage  in  the  complaint 
described,  and  before  this  action,  the  defendant  X.,  being  seized 
of  the  premises,  by  his  deed  under  his  hand  and  seal,  dated  on 
the  day  of  ,  18  ,  duly  conveyed  the  same  to  one 
M.  N.,  subject  to  said  mortgage. 

II.  Tiiat  said  M.  N.  is  still  living  at  ,  and  is  now  the 
owner  of  the  equity  of  redemption  in  said  premises. 

Y.  Infants,  Tkustkks,  &o. 
1078.  Ratification  hy  Infant  after  Coming  of  Age. 
I.  Tiiat  said  \i.nfan(\,  after  ilie  making  of  said  deed,  attained 
the  age  of  twenty-one  years. 

(e)  This  defence  is  sustained  by  Hall  u.  Nelson,  23  Barh.,  88. 
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II.  That  thereupon  [or,  afterwards],  and  on  or  about 
the  day  of  j  18     »  a^nd  before  this  action,  he  assent- 

ed to,  ratified,  and  confirmed  the  same,  with  full  knowledge  of 
the  facts. 

1079.  General  Answer  of  Infant  or  Zunatio,  in  Foreelosure, 
Pa/rtition,  (&o. 

This  defendant,  answering  by  liis  said  guardian,  says  that  he 
is  a  stranger  to  all  and  singular  the  mattei's  and  things  in  the 
complaint  in  this  action  set  forth,  and  that  he  is  an  infant  under 
the  age  of  twenty-one  years,  and  claims  sncli  interest  in  the 
premises  as  he  is  entitled  to ;  and  he  subniits  his  rights  and 
interests  in  the  matters  in  question  in  this  action  to  the  protec- 
tion of  the  court. 

1080.  By  Trustee ;— that  he  Declines  to  Act.{f) 

Admits  that  he  declines  to  act  in  tlie  trusts  of  said  settlement, 
and  is  desirous  of  being  discharged  therefrom.  Defendant 
further  says,  that  lie  is  i-eady  to  convey  and  release  said  trust- 
premises  to  the  plaintiff,  and  to  such  new  trustee  as  may  be 
appointed  by  the  court,  on  being  indemnified  in  that  behalf, 
and  paid  all  his  costs  and  expenses. 

1081.  The  Same  ;— with  Denial  of  having  Acted.  (^) 

I.  The  defendant,  admitting  that  said  [testator']-  left  the  will 
described  in  the  complaint,  says  that  he  absolutely  refused  to 
accept  or  intermeddle  with  said  trust,  or  in  any  way  concern 
himself  therein. 

II.  He  further  says  that  he  never  entered  on  said  trust-estat» 
or  received  any  of  the  rents  and  profits  thereof. 

III.  That  M.  K,  wlio  has  received  said  rents  and  profits,  had 
no  power  or  authority  from  this  defendant  to  do  so,  and  never 
accounted  to  this  defendant  therefor. 

IV.  That  this  defendant  is  desirous  and  ready  to  be  dis- 
charged from  said  trust,  and  to  do  any  act  the  court  shall  direct 
for  that  puri>ose,  ho  being  indemnified  and  having  his  costs. 

(/)  ThU  form  is  from  Cwtis's  Eq.  (g)  This  form  is  adopted  fiom  Our- 
frec.,  239.  j^j,  ^^  Prec.,  241. 
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Denial  of  Notice. 


YI.  Title. 

1082.  That  Defendant  is  a  Bona-fide  Purchaser  without 
Notice.  (A) 

'I.  That  on  the  day  of  ,  18     ,  M.  K  was,  or 

pretendec^  to  be,  the  owner  in  fee-simple  of  the  lands  and 
premises  described  in  the  complaint,  free  from  all  incum- 
brances ;  and  he  then  was  in  the  actual  possession  thereof.  (*) 

II.  That  the  defendant,  believing  sucJi  to  be  the  fact,  on  that 
day  agreed  with  him  for  the  purchase  thereof  in  fee-simple,  for 
the  price  of  .  dollars ;  whereupon  the  said  M.  N.  conveyed 
the  said  premises  to  this  defendant,  by  his  deed,  dated  on 
the  '  day  of  ,  which  deed  contained  a  covenant  on 
the  part  of  said  M.  IT.  that  he  was  absolutely  seized  of  said 
premises,  and  that  the  same  were  free  from  all  incnmbrances. 

III.  That  said  sum  of  dollars  was  actually  paid  by  this 
defendant  to  said  M.  IT.  [at  the  time  of  the  date  of  said 
deed],  {j) 

IV.  That  this  defendant  had  not,  at  or  before  the  time  of  the 
said  conveyance,  or  of  the  said  payment  of  the  purchase- 
money,  any  notice  whatsoever,  either  express  or  implied,  of  the 
said  [annuity  of  dollars],  now  claimed  by  the  plaintiff,  or 

(7i)  The  strict  rule  applied  in  chan-  witliout  notice  "  of  tlie  matters  alleged, 
eery  required  that  a  party  claiming  as  or  of  any  of  them." 
a  hona-fide  purchaser,  without  notice,  (i)  It  should  be  averred  that  the  de- 
must  deny  notice  positively,  and  not  fendant's  grantor  was  in  the  actual 
evasively,  though  it  were  not  charged  possession,  or  at  least  that  the  one 
in  the  bill,  and  every  fact  from  which  under  whom  his  grantor  claimed  was 
notice  might  be  inferred.  Erost  v.  so.  Tompkins  s.  Anthon,  4  Sandf.  Oh„ 
Beekman,  1  Johns.  Oh.,  288 ;  Denning  97. 

V.  Smith,  3  Id.,  332 ;  Qallatian  v.  Cun-  (J)    The  defendant  must  aver  and 

ningham,   8  Gow:,    361 ;    Wyckoff  s.  prove,  not  only  that  he  had  no  notice 

Sniffen,  2  Edw.,  581.    And  must  deny  before  his  purchase,  but  that  ha  had 

notice  to  any  agent.    Griffith  «.  Griffith,  actually  paid  the  purchase-money  be- 

9  Paige,  315;  Hpffm.,  153.  fore  such  notice.    Jewett  v.  Palmer,  7 

In  Tompkins  ®.  Anthon  (4  Sandf.  Johns.  Ch.,  65. 

Ch.,  97),  it  was  Held,  that  a  plea  deny-  And  it  was  also  essential  to  state  to 

ing  notice  "of  the  facts  and  circum-  whom  the  consideration  was  paid  on 

stances  charged,"  was  evasive  and  in-  the  purchase.    Tompkins  v.  Ward,  4 

sufficient,  but  was  cured  by  a  subse-  Sandf.  Ch.,  594. 
quent  averment  that  the  defendant  was 
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of  any  other  incumbrance  wliatsoever  that  affected  the  said 
premises. 

1083.  Disclaimer. 

Says  that  he  disclaims  all  right,  title,  and  claim  to  any  estate 
of  inhei'itance  or  of  freehold  in  the  premises  described. 

Yn.  Actions  to  Dissolve  Paetneeships. 

1084.  That  the  Term  is  Not  Expired,  (k) 

Denies  that  the  partnership  between  him  and  the  plaintiff  set 
forth  in  the  complaint,  was  upon  the  terms,  and  according  to 
the  stipulations,  agreements,  and  covenants  alleged  by  plaintiff 
in  his  said  complaint ;  but,  on  the  contrary  thereof,  defendant 
alleges  and  states  that  said  partnership  was  farmed,  and  entered 
into,  and  carried  on,  under  and  in  pursuance  of  a  written  agree- 
ment and  articles  of  copartnership  between  him  and  said  plain- 
tiff; a  copy  of  which  is  hereto  annexed,  and  forms  part  of  this 
answer,  showing  that  the  time  for  the  continuance  of  said  co- 
partnership is  yet  unexpired,  which  agreement  has  never  been 
altered  or  varied  in  writing  or  by  parol ;  and  that  the  copart- 
nership formed  and  carried  on  in  pursuance  thereof,  is  the  same 
set  forth  and  alleged  in  said  complaint. 

1085.  Overdrawing  Done  ly  Plaintiff^s  Assent. 
Denies  each  and  every  allegation  set  forth  in  the  [third 
separate  cause  of  action  in]  said  complaint,  relative  to  the  al- 
leged misconduct  of  defendant,  and  his  alleged  acts  and  doings 
in  the  management  of  the  said  partnership  business,  except  the 
allegation  of  his  drawing  out  from  the  funds  of  said  copartner- 
ship more  than  his  portion  of  the  profits  thereof— to  wit,  the 
sum  of  dollars — and  investing  the  same  in,  &c.,  &c.;  and 

as  to  such  allegation,  defendant  alleges  and  states  that  it  was  done 
with  the  full  knowledge  of  said  plaintiff,  and  with  his  appro- 
bation and  express  assent. 


(Ar)  This  form  and  the  following  are  from  2  Van  Santv  Eq.  Pr.,  579. 
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Denial  of  Adultery.    Condonation. 


VIII.  Actions  foe  Divorce. 

1086.   General  Denial. 

Admitting  the  marriage  alleged  in  the  complaint,  denies  each 
and  every  other  allegation  of  said  complaint. 

1087.  Denial  of  Adultery. 

That  he  never  committed  adultery  with  the  person  [s]  named 
in  said  complaint  [or  with  either  of  them]. 

1088.  Condonation.  {T) 

I.  That  after  the  tinies  mentioned  in  the  complaint,  and  be 
fore  this  action,  the  plaintiff  being  informed  as  to  the  matters 
therein  alleged,  freely  condoned  said  alleged  adultery,  and  for- 
gave the  defendant  therefor  [and  freely  cohabited  with  him]. 

II.  That  ever  since  such  condonation  the  defendant  has  been 
a  faithful  husband  to  the  plaintiff,  and  has  constantly  treated 
her  with  conjugal  kindness. 

1089.  Counter-claim  for  Divorce  for  Plaintiff^s  Adultery. 

Second.  For  a  second  defence  and  a  counter-claim,  the  de- 
fendant alleges  [proceeding  as  in  Foryn  699,  Vol.  I.,  ante,  p.  621, 
transposing  jpartie^  names'],  (m) 

"Wherefore,  the  defendant  demands  judgment  [die,  as  in  that 
forni\. 

{I)    Condonation  must  be  specially  But  according  to  the  case  of  Morrell  «. 

plsadsd.    Smith  v.  Smiih,  i  Paige,  iSZ;  Morrell,  d  Barb.,  236,  tlie  allegations, 

Morrell  v.  Morrell,  3  Barb.,  236.  which  the  rules  of  court  require  in  a 

This  defence  may  be  joined  with  a  complaint,  that  the  offence  was  corn- 
denial  of  the  adultery  charged,  and  also  mitted  without  the  defendant's  pro- 
with  a  defence  charging  the  plaintiff  curement,  connivance,  privity,  or  con- 
with  adultery  as  a  bar.  Smith  ».  Smith,  sent,  are  essential  in  such  an  answer. 
4  Paige,  432;  Wood  v.  Wood,  2  Id.,  If  the  plaintiff's  guilt  be  set  up  as  a 
108 ;  Hopper  v.  Hopper,  11  Id.,  46.  counter-claim,  and  a  divorce  for  the 

(m)  An  answer  setting  up  plaintiff's  defendant  asked  for  (as  is  allovfable, 

adultery  merely  as  a  defence,  need  not  Anonymous,  17  Abbotts'  Pr.,  48 ;  B.  v. 

allege  the  inhabitancy  of  the  parties,  B.,  11  If.  T.  Leg.  Obs.,  350),  all  such 

or  either  of  them,  at  the  time  of  the  allegations  should  be  inserted,  as  in  a 

offence,  as  is  necessary  in  a  complaint,  complaint. 
Leseuer   v.   Leseuer,    31  Barb.,    830. 
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Section  XXVI. 

COUNTEE-CLAIMS. 

[The  provisions  of  the  Code  (as)  authorizing  a  coiinter-clainj  to  be  inter- 
posed  by  answer,  require  it  to  be  one  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  had  in  the  action,  and 
arising  either  out  of— '1.  A  cause  of  action  arising  out  of  the  contract  or 
transaction  (J)  set  forth  in  the  complaint,  as  the  founda!-ion  of  plaintiflf's 
claim,  or  connected  with  the  subject  of  the  action.  2.  In  in  aet'on  arising 
on  contract,  any  other  cause  of  action  arising  also  on  coiitrii.".t,  CMid  existing 
at  the  commencement  of  the  action. 

Either  liquidated  or  unliquidated  demands,  if  they  arise  KT>nr>,  contract, 
may  be  set  up  as  counter-claims,  (c)  And  equitable  as  well  as  legA  demands 
are  available,  (d)  Thus,  in  an  action  for  the  non-performance  of  .^n  agree- 
ment ia  writing,  a  mistake  in  the  contract,  and  a  claim  to  have  it  reformed, 
may  be  set  up  as  a  counter-claim.  («)  But  in  cases  of  an  equitable  nature, 
substantially  the  same  limitation  is  applied  as  was  in  respect  to  iling  cross- 
bills in  chancery,  which  were  allowed  only  as  to  matters  touching  the  matters 
in  the  original  bill.  (/) 

A  counter-claim  must  contain  the  substance  necessary  to  sustain  an  action 
on  behalf  of  the  defendant  against  the  plaintiff,  if  the  plaintiff  had  not  sued 
the  defendant  (g)  And  the  pleading  is  in  this  respect  judged  by  the  same 
rules  as  a  complaint,  (h) 

The  demand  must,  also,  operate  in  some  way  to  defeat,  in  whole  or  in 
part,  the  plaintiff's  right  of  recovery  in  the  action,  (i)    But  it  need  not  pre- 

(a)  Code  of  Pro.,  §  150.    This  pro-  Currie  «.  Cowles,  6  Boaw.,  453 ;  and  see 
vision  is  permissive,  and  in  general,  de-  Lemon  v.  Trull,  13  Mow.  Pr.,  348. 
fendant  is  not  bound  to  set  up  a  demand  {e)  Weinple  v.   Stewart,  33  Barb., 
as  a  counter-claim,  but  may  enforce  its  154. 

recovery  in  a  separate  action.    Halsey  (/)  Burns  v.  Nevins,  37  Barb.,  493. 

V.  Carter,  1  Buer,  C67.  {g)  Vassear  v.  Livingston,  13  iV.  Y. 

(b)  As  to  the  construction  of  this  pro-  (3  Kern),  348  ;  affirming  S.  C,  iBuer, 
vision,  see  Drake  v.  Cockroft,  4  B.  B.  385.  Thus,  where  the  claim  of  the  de 
Smith,  34 ;  S.  C,  1  Abbotts'  Pr.,  303  ;  fendant  on  the  plaintiff,  sought  to  be 
Asking  «.  Hearns,  3  Abbotts'  Pr.,  184 ;  set  off,  was  one  of  wMch  no  action 
Schnaderbeek  ».  Worth,  8  Id.,  37 ;  Xenia  would  lie  till  after  demand,  it  was  Held, 
Branch  Bank  ■».  Lee,  3  Boaw.,  694 ;  S.  that  the  set-off  could  not  be  allowed, 
C,  7  Abbotts'  Pr.,  373;  De  Leyer  v.  there  being  no  proof  of  demand.  The 
Michaels,  5  Abbotts'  Pr.,  303  ;  Gottler  Kingston  Bank  v.  Gay,  19  Barb.,  459. 
V.  Babcock,  7  Id.,  393,  note  ;  Barhyte  v.  (h)  Merritt  v.  Millard,  5  Bosw.,  645  ; 
Hughes,  33  Barb.,  330 ;  Mayor,  &c.,  of  McKensie  v.  Farrell,  4  Id.,  193. 

N.  Y.  1).  Parker  Vein  Steamship  Co.,  13        (i)  National  Fire  Ins.  Co.  v.  McKay, 
Abbotts'  Pr.,  300.  31  If.  Y.,  191 ;  Mattoon  v.  Baker,  34 

(c)  Schubart  v.  Harteau,  34  Barb.,    How.  Pr..  339. 

447  ;  Mayor,  &c.,  of  N.  Y.  «.  Mabie,  13  Thus  in  a   breclosure-action,  a  de- 

M  Y.  (3  Kern.),  151 ;  Gage  v.  Angell,  8  fendant  who  is  not  alleged  to  be  per- 

Eow.  Pr.,  335.  sonally  liable,  and  who  disclaims  all 

{d)  Bartlett  «.  Judd,  S3  Barb.,  363 ;  interest  in  the  mortgaged   premises. 
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Bent  a  defence  to  the  whole  demand  of  the  plaintiff.  It  is  not  required  that 
a  counter-claim  equal  the  amount  of  the  plaintiff's  claim.  It  is  enough  if 
the  answer  states  a  cause  of  action  against  the  plaintiff,  arising  out  of  th|e 
contract  or  trapsactipn  set  forth  in  the  complaint,  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action.  ( j)  If,  how- 
ever, his  demand  is  sufficient,  even  though  such  as  was  formerly  only  matter 
or  recoupment,  the  defendant  may  not  only  defeat  the  plaintiff's  claim,  but 
recover  a  balance ;  notwithstanding  the  former  rule  that,  in  cases  of  recoup- 
ment, as  opposed  to  set-off,  he  could  only  use  his  claim  to  defeat  that  of  the 
plaintiff.  (*) 

Tiie  counter-claini  must  be  a  demand  against  the  plaintiff;  (I)  that  is,  the 
plaintiff  on  the  record,  (m}  And  a  demand  which  cannot  be  decided  with- 
out bringing  other  parties  before  the  court  who  have  no  interest  in  the  de- 
termination of  the  causes  of  action  set  forth  in  the  complaint,  is  not  avail- 
able, (re) 

A  demand  against  the  plaintiff's  assignor,  who  is  not  a  party,  is  not  gen- 
erally available,  (p) 

'l"he  counter-claim  must  also  be  a  demand  in  favor  of  the  defendant  in- 
terposing it.  (p)  Thus,  a  surety  cannot  avail  himself  of  a  right  liis  principal 
may  have  to  recoup  damages  for  a  breach  of  the  principal  contract,  (q) 

Where  several  defendants  are  su«d  upon  a  joint  liability,  a  demand  in 
favor  of  a  pai-t  of  tjiem  cannot  be  set  up  as  a  counter-claim.  (»•)  But  where 
the  defendants  are  sued  on  a  lability  which  is  several,  or  joint  and  severalj 
either  of  them  may  set  up  a  counter-claim  agaiust  the  plaintiff.  («) 

The  counter-claim  must  also  be  a  demand  existing  at  the  commencement 
of  the  action,  (i)  and  at  that  time  belonging  to  the  defendant,  (m) 

cannot  demand  a  judgment  against  the  635 ;  Dillaye  v.  Niles,  4  Abbotts'  Pr., 

plaintiff  on  a,  note,  a  bond,  or  a  cove-  253 ;   Ferreira  «.  Depew,  4  Id.,   131  ; 

nant.  Tfational  Fire  Ins,  Co.  v.  McKay,  SpencCT  v.  Babcock,  33  Barb.,  336. 

21i\r.  K,  191.   Compare  Agate  «.  King,  (p)  The  affirmative  relief  which  the 

17  Al-botts'  Pr.,  159,  where  the  rule  is  court  is  authorized,  by  section  374  of 

laid  down  more  strictly  still.  the  Code,  to  grant  to  a  defendant,  is 

(j)  Allen  ■».  Haskins,  5  Duer,  833.  affirmative  relief  against  the  plaintiff 

(k)  Ogden  v.  Coddington,  3  X  D.  only ;  not  against  a  co-defendant.    Me- 

Smitli,  317.  chanics  &  Traders'  Savings  Institution 

(f)  Duncan  v.  Stanton,  ZQBarb.,  533  ;  v.  Roberts,  1  Abbotts'  Pr.,  381 ;  and  see 

Wiltsie  V.  Northam,  3  Bosw.,  163 ;  Cum-  Tracy  «.  N.  Y.  Steam  Faucet  Co.,  1  E. 

ings  «.  Morris,  Id.,  560 ;  Boyd  v.  Foot,  D.  Smith,  349. 

5  Id.,  110.,  (g)  Gillespie  v.  Torrance,  So  N.  T., 

(m)  Gleason  v.  Moen,  %  Duer,  639;  306;  affirming  S.  C,  iBosv).,  36;  7 

Van  Valen  v.  Lapham,  13  Sow.  Pr.,  Abbott!^  Pr.,  463;  Lafarge  t'.  Halsey,  4 

240 ;  Spencer  v.  Babcock,  33  Barb.,  336.  Id.,  397. 

(n)  Coursen  v.  Hamlin,  3  Duer,  513.  (r)  Peabody  v.  Bloomer,   3  Abbotts' 

As  to  whether  a  demand  against  the  Pr.,  353  ;   S.  C,  6  Du^,  53  ;  Mott  «. 

plaintiff,  and  others  who  are  not  par-  Burnett,  3  M.  D.  Smith,  50 ;  Hurlbut  ». 

ties,  can  ever  be  available,  compare  Post,  1  Bosw.,  38. 

Cummings  v.  Morris,  35  JSf.  Y.,  635 ;  (s)  Briggs  v.  Briggs,  20  Barb.,  477 ; 

affirming  S.  C,  3  5o»«!.,  580;  Sohubart  Newell  v.  Salmons,  22  Id.,  047;  Par- 

V.  Harteau,  34  Barb.,  447 ;  Bellknap  v.  sons  «.  Nash,  8  Sow.  Pr.,  454. 

Mclntyre,  3  Abbotts'  Pi:,  366 ;   "Wood  (t)  Rice  v.  O'Connor,  10  Albotts'  Pr.. 

V.  Merritt,  3  Bosw.,  368.    .  363. 

(o)  Cummings  v.  Morris,  25  If.  T.,  (u)  Van  Valen  v.  Ijapham,  5  Duer, 
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The  statement  of  the  answer  in  these  respects  should  he  specific.  _  It  is 
not  enough  to  allege  in  general  tenns  that  the  demand  is  a  counter-olaim,_(B) 
or  to  allege  that  it  arose  out  of  the  transaction  set  forth  in  the  complaint, 
without  stating  the  facts,  (w) 

And  if  the  counter-claim  is  alleged  as  sounding  in  tort,  the  defendant  can- 
not recover  upon  it  as  upon  contract,  (x) 

The  statement  should  be  expressly  as  a  counter-claim ;  for  if  it  is  merely 
in  the  form  of  a  defence,  the  defendant  may  lose  the  benefit  of  affirmative 
reliefc  (y) 

1090.  General  form p.  172 

1091.  Defences  and  counter-claims,  pleaded  together 172 


1090.  General  Form. 

The  defendant  [naming  him.,  if  he  is  one  of  several,  answering 
separately],  by  M.  N.  his  attorney,  answering  the  complaint 
herein,  for  a  counter-claim  [to  the  first  cause  of  action]  says : 

That  on  the  day  of  j  18     ,  and  before  the  com- 

mencement of  this  action,  (s)  the  plaintiff  became,  and  still  is, 
indebted  to  this  defendant  upon  an  account  [&c.,  or  otherwise, 
stating  cause  of  action  as  if  in  a  complaini]. 

Wherefore,  &c. 

1091.  Defences  and  Counter-claims,  Pleaded  Together. 
The  defendant  \naming  him,  if  he  is  one  of  several,  answer- 

689 ;  The  Same  v.  Same,  13  How.  Pr.,  (y)  Davidson  v.  Eemington,  13  How. 

240 ;  Chambers  «.  Lewis,  11  Abbotts'  Pr.,  310 ;  Bates  «.  Bpsekrans,  23  Id., 

Pr.,  310 ;  aflSrming  S.  C,  2  MUL,  591 ;  98.    Compare  Bmrall  -u.  De  Groot,  5 

and  10  Abbotts'  Pr.,  206.    Thus,  the  Dtier,  379. 

bills  of  a  bank,  obtained  by  defendant  And  on  the  other  hand,  it  has  been 
after  it  had  suspended  and  was  insol-  held  that  facts  stated  as  a  counter-claim, 
vent,  cannot  be  used  as  a  set-off  or  but  which  constitute  only  an  equitable 
counter-claim,  in  an  action  by  the  re-  defence,  are  not  available.  To  render 
ceiver  of  the  bank,  upon  defendant's  them  available  as  such,  they  must  be 
note  held  by  the  bank  at  the  time  of  pleaded  as  a  defence.  Ferreira  B.  De- 
its  failure.  Diven  v.  Phelps,  34  Barb.,  pew,  4  Abbotts  Pr.,  131 ;  Wolf  v.  H., 
224.  13  How.  Pr.,  84. 

(«)  Van  Valen  ti.  Lapham,  5  Duer,  (z)  Alleging  that  plaintiff  is  indebt- 

689.  ed,  &c.,  and  that  the  sum  claimed  is 

(w)  Brown  t.  Buckingham,  11  Ab-  now  due,  &c.,  is  bad  on  demurrer,  for 

bottif  Pr.,  387.  not  showing  that  it  was  due  when  the 

(a)  Mayor,  &c.,  of  N.  Y.  ■o.  Parker  action  was  brought.    Rice  v.  O'Connor, 

Vein  Steamship  Co.,   13  Abbotts  Pr.  \0  Abbotts'  Pr.,m'Z;  Chambers  ■!).  Lew- 

"SOO ;  Pisei  «.  Steams,  1  HUt.,  86.  is,  11  Id.,  310. 
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ing  separately],  by  M.  N.  his  attorney,  answering  the  complaint 
herein : 

First.  For  a  first  defence  thereto,  says,  &c.,  &c. 

Second.  For  a  second  defence,  said  defendant  says,  &c.,  &c. 

Third.  For  a  eouuter-claim  thereto,  said  defendant  says  \liere 
set  forth  cause  of  action  as  in  a  complaint}. 

Fourth.  For  a  second  counter-claim  thereto,  said  defendant 
says,  &c. 

Wherefore,  «fec. 
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CHAPTER  XII. 

PLEADINGS  SUBSEQUENT  TO  THE  ANSWER. 


Section  I. 

EEPLIES. 


[The  reply  is  simply  the  plaintiff's  answer  to  the  defendant's  counter- 
claim. It  is  not  to  be  interposed  except  to  a  counter-claim,  unless  the  court 
on  motion  require  it  in  order  to  form  an  issue  with  new  matter  alleged  by 
way  of  avoidance.]  (a) 

1092.  General  form 1'^* 

1093.  The  same ;— interposing  both  denial  and  new  matter  in  defence 174 

1094.  Reply  of  Statute  of  Limitations l'''^ 

1095.  Reply  to  matter  in  avoidance,  when  directed  by  the  court 175 

1092.  General  Form 
The  plaintiff,  replying  to  the  counter-claim  contained  in  the 
answer  of  the  defendant  \or,  the  first,  or  other  counter-claim 
contained  in  the  answer  of  the  defendant],  says  \or,  denies,  &c., 
continuing  as  in  an  answer  to  a  complaini], 

1093.  The  Same; — Interposing  loth  Denial  and  .New  Matter 
in  Defence. 

The  plaintiff,  replying  to  the  answer  of  the  defendant  [W.  X.] 
herein, 

As  to  the  [first]  counter-claim: 

First.  Denies  each  and  every  allegation  of  the  answer  re- 
specting the  same. 

Second.  For  a  second  defence  to  said  counter-claim,  the 
plaintiff  says : 

That  at  the  time  alleged  in  the  complaint  as  the  time  of  the 

(a)  CifZe  of  Pro.,  §  153 ;  Gamer  o.  Manhattan  BuUding  Association,  6  Buer, 
639 
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making  of  the  supposed  note  therein  mentioned,  this  plaintiff 
was  an  infant  under  the  age  of  twenty-one  years,  to  Avit,  of  the 
age  of  years  \or  stating  other  defence,  (&)  as  ^f  in  an 

answer  to  a  complaint']. 

1094.  Reply  of  Statute  of  LimitatioThs. 

That  the  said  cause  of  action,  alleged  for  a  counter-claim  [or, 
demand  alleged  as  a  set-off]  in  said  answer,  did  not  accrue  at 
any  time  within  years  next  before  the  commencement  of 

this  action. 

1095.  Reply  to  Matter  in  Avoidance,  when  Directed  hy  th6 

Court. 

The  plaintiff,  by  direction  of  the  court,  replying  to  the  new 
matter  alleged  as  a  defence,  by  way  of  avoidance  [or,  to  the 
first,  or,  second  defence  contained  in  tlie  answer  of  the  defend- 
ant], says  [&c.,  continuing  as  in  an  answer  to  a  complaint]. 


Section   II. 

DEMUEEERS. 

[The  demurrer  may  be  interposed  to  an  answer  or  reply,  on  the  ground  of 
insuflSoienoy.  If,  however,  the  pleading  objected  to  consists  merely  of  de- 
nials, the  proper  remedy  is  to  move  against  it,  not  to  demur,  (a)  So,  mere 
irrelevancy  is  not  ground  of  demurrer.]  (6) 

1096.  Demurrer  to  answer 175 

1097.  Demurrer  to  reply 176 

1096.  Demurrer  to  Answer,  (c) 
The  plaintiff  demurs  to  the  answer  of  the  defendant  [or,  the 

(6)  As  to  whether  the  plaintiff  may  (a)  Ketchamc.Zerega.l  JEi).5mti/i, 

Interpose  in  his  reply  a  coimter-claim  553. 

to  the  counter-claim  of  the  defendant,  (6)  Watson  v.  Husson,  1  Diter,  242. 

compare  MiUer  v.  Losee,  9  How.  Pr.,  (c)  This  and  the  following  form  are 

356 ;     Stewart     v.    Travis,    10    Id.,  from  the  Report  of  the  Commismneri 

148.  c/tAeCode,  pp.  156, 157. 
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first,  07\  Second  defence,  or,  counter-claim  (^)  contained  in  the 
answer  of  the  defendant]  for  insuiEciency,  in  not  stating  facts 
sufficient  to  constitute  a  defence  [or,  counter-claim],  (e) 

1097.  Demurrer  to  Reply. 

The  defendant  demurs  to  the  plaintiff's  reply  [or,  first,  or 
reply]  for  insufficiency,  iu  not  stating  facts  sufficient  to 


other 

constitute  a  reply. 


((i)  The  demurrer  should  show  to 
which  of  several  defences  it  is  inter- 
posed. Where,  however,  a  demurrer 
to  an  answer  containing  two  defences, 
one  of  which  was  good  and  the  other 
bad,  purported  to  be  to  the  whole  an. 
Bwer,  but  it  was  evident  from  the  as- 
Bignment  of  grounds  of  the  demurrer 
that  it  had  reference  to  the  second 
defence  only, — HM,  that  it  was  not 


error,  under  the  liberal  mode  of  con 
struing  pleadings  enjoined  by  the  Code, 
to  construe  it  as  being  substantially 
limited  to  the  badly  pleaded  defence, 
and  to  render  judgment  allowing  it 
accordingly.  Matthews  v.  Beach,  8 
N.  Y.  (4  Baa\  173. 

(e)  As  to  the  sufficiency  of  this  form, 
see  ante,  p.  3,  and  notes  (g),  (r),  anJ 
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CHAPTER  XIII. 

SUPPLEMENTAL  PLEADINGS. 

1098.  Supplemental  complaint  in  a  creditor's  suit,  seeking  to  set  aside  an 

assignment  made  subsequent  to  the  original  complaint,  whicli  al-   . 
leged  that  defendants  intended  to  assign  with  preferences,  in  vio- 
lation of  an  agreement  with  the  plaintifls,  and  prayed  an  injunc- 
tion   177 

1099.  Supplemental  complaint,  in  an  action  to  enjoin  violation  of  agreement 

not  to  continue  trade,  alleging  that  defendant,  after  injunction,  con- 
tinued it  in  his  brother's  name. 179 

1100.  Allegation  of  ignorance,  where  matters  occurred  before  suit  are 

pleaded 179 

1098.  Supplemental  -ConvplaAnt  in  a  Creditor's  Suit,  SeeMng  to 
Set  Aside  an  Assignment,  made  Subsequent  to  the  OrigimM 
Complaint,  which  Alleged  that  Defendants  Intended  to 
Assign  with  Preferences,  in  Violation  of  an  Agreement  with 
the  Plaintiffs,  and  Prayed  an  Injunction. 

[Title  of  the  cause,  naming 

among  the  defendants  the 

assignees  now  joined  as 

parties.] 

The  pMntiffs,  by  way  of  supplement  to  their  original  com- 
plaint, and  on  behalf  of  themselves,  and  all  other  creditors  oi 
M.  N.  &  Co.,  entitled  under  the  original  complaint  to  come  in, 
and  who  may  come  in  and  contribute  to  the  expenses  of  this 
suit,  complain  and  allege : 

First.  That  on  the  day  of  j  18     ,  they  com- 

menced their  action  in  this  court  against  the  defendants  [nam- 
ing the  debtors']  by  the  service  of  a  summons  and  copy  of  com- 
plaint, to  which  complaint  the  plaintiffs  refer  as  if  the  same 
were  herein  repeated,  and  as  part  of  this  supplemental  com- 
plaint. 

Second.  That  an  injunction  was  granted,  pursuant  to  the  said 
complaint,  restraining  the  said  defendants  from  making  any 
assignment  or  disposition  of  the  property  owned  by  the  firm  of 

Vol.  n.— 13 
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M.  N".  &  Co.  in  the  month  of  >  18     ,  or  the  proceeds 

thereof.  That  at  the  time  of  service  of  the  said  summons  and 
complaint,  the  said  injunction  was  duly  served  on  all  the  said 
defendants. 

Third.  That  after  the  service  of  the  said  injunction,  the  said 
defendants,  in  violation  thereof,  executed  an  assignment  to  the 
present  defendants  [naming  assignees]  of  all  the  property  of  the 
firm  of  M.  N.  &  Do.,  including  a  large  amount  of  property 
owned  by  the  said  firm  in  the  month  of  5  18     ,  and  a 

large  amount  of  the  proceeds  of  other  property  also  belonging 
to  the  said  firm  in  the  said  month. 

Fourth.  That,  as  the  plaintifPs  are  informed  and  believe,  the 
said  [assignees']  had  notice  of  this  action  and  of  the  said  injunc- 
tion at  the  time  of  the  execution  and  delivery  of  the  said  assign- 
ment. 

Fifth.  That,  as  the  plaintiffs  are  informed  and  believe,  the 
said  assignment  was  upon  some  trust  for  the  payment  of  credit- 
ors of  the  said  firm,  with  certain  preferences  to  a  large  amount 
to  a  part  of  their  creditors,  not  including  the  plaintifl's,  and  in 
violation  of  the  agreement  alleged  in  the  said  original  com- 
plaint ;  and  the  property  thus  assigned  is  not  snfiicient  to  pay 
the  debts  which  the  said  firm  owed  in  said  month  of  last, 

and  still  remaining  unpaid. 

Sixth.  That  the  said  [dehtors]  have  recently,  in  the  most  pub- 
lic manner,  stated  that  they  owed,  at  the  time  of  their  failure 
in  last,  three  millions  of  dollars,  two  millions  of  which 

they  claim  to  have  satisfied;  they  also  as  openly  state, their 
losses  in  disposing  of  a  portion  of  their  stock  of  goods,  and  their 
store  expenses,  and  expenses  in  making  collections,  at  six  hun- 
dred thousand  dollars  since  their  failure  in  last,  and  the 
plaintiffs  believe  and  insist  that  there  has  been  an  unwarrant- 
able sacrifice  of  their  best  assets. 

Seventh.  That,  as  the  plaintiffs  are  informed  and  believe,  the 
said  firm,  and  all  the  members  thereof,  were,  m  last, 

when  they  obtained  the  extension  mentioned  in  the  original 
complaint,  and  have  ever  since  been,  largely  insolvent. 

Eighth.  That  it  was  a  condition  of  the  said  extension  that  all 
the  creditors  of  the  said  firm  should  come  into  it,  and  the  ex- 
tension given  by  the  plaintiffs  was  upon  that  condition ;  but  in 
fact  only  about  one-third  of  the  creditors  did  come  into  it,  and 
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this  fact  was  concealed  from  the  plaintiffs ;  they  received  the 
extended  notes  on  the  faith  of  the  extension  having  been  agreed 
to  by  all  the  creditors. 

Ninth.  That  if  the  said  assignment  is  carried  into  effect,  the 
plaintiffs  will  receive  as  their  dividend  not  more  than  fifty  per 
cent,  of  their  demands,  as  they  are  informed  and  believe.  The 
said  \assignees\  are  not  of  sufiicient  pecuniary  responsibility  or 
business  experience  to  be  intrusted  with  so  large  an  amount  of 
property ;  the  said  O.  P.  was  formerly  a  clerk  of  the.  said  M.I^^. 
&  Co.,  and  the  said  Q.  E".  is  a  son  of  M.  IST.,  and,  as  the  plain- 
tiffs believe,  will  be  entirely  under  the  control  and  direction  of 
said  M.  N".,  and  the  said  assignment  is  merely  a  cover  to  enable 
the  said  M.  IS.,  to  keep  the  property  in  his  own  possession. 

Whei'efore,  the  plaintiffs  demand  judgment  as  in  the  original 
complaint  demanded,  and  that  the  said  assignment  be  set  aside, 
that  the  property  assigned  be  delivered  to  a  receiver,  and  dis- 
tributed equally  among  all  the  creditors  of  M.  N.  &  Co.  who 
were  such  in  last ;  and  that  in  the  mean  time  the  defend- 

ants be  restrained  by  injunction  from,  disposing  of  any  of  the 
said  assigned  property. 

1099.  Sxvpplemental  Complaint  m  an  Action  to  Enjoin  Yia- 
lation  of  Agreement  not  to  Continue  Trade,  Alleging  that 
Defendant,  after  Injunction,  Continued  it  in  his  Brother's 
Name,  {a) 

The  plaintiff,  for  a  supplemental  complaint  herein,  alleges : 
I.  That,  immediately  after  the  commencement  of  this  action 
by  the  service  of  the. summons  and  complaint  upon  the  defend- 
ant Y.  Z.,  he,  the  said  defendant,  anticipating  the  service  of  an 
injunction  upon  him  to  stay  the  proceedings  complained  of  in 
the  original  complaint,  made  a  pretended  transfer  of  his  busi- 
ness to  one  W.  Z.,  in  whose  narhe  the  defendant  has  ever  since 
carried  on  a  lithographic  business  at  IS.0.  ,  street, 

in  the  city  of  JN^ew  York. 

.11.  That  the  said  W.  Z.  is  a  roofer  by  trade,  having  a  place 
of  business  at  ,  in  ,  and  is  entirely  unacquainted 

with  the  business  of  lithography;  that  he  is  a  brother  of  the 

{(i\  The  original  complaint  in  this  action  will  be  found  in  Vol.  L,  arde,  p.  550. 
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defendant,  and  allows  his  name  to  be  used  as  an  accommoda- 
tion to  the  defendant,  at  the  request  of  the  latter,  and  does  not 
in  reality  carry  on  the  said  business  of  lithography  at  all. 

III.  That  the  defendant  openly  superintends  the  lithographic 
business  so  pretended  to  be  cai-ried  on  by  W.  Z.,  that  he  takes 
all  the  orders,  makes  all  the  estimates,  directs  the  workmen, 
and  collects  the  proceeds  of  the  business,  and  does  in  fact 
wholly  conduct  the  same;  and  has  put  up  a  placard  announcing 
his  presence  there. 

lY.  That  the  stock,  including  presses,  stones,  drawings,  and 
all  the  other  property  employed  in  the  conduct  of  the  said 
lithographic  business,  with  the  exception  of  a  very  few  articles 
newly  purchased,  consists  of  the  identical  materials  which  were 
apportioned  to  the  defendant,  upon  the  dissolution  of 'the  late 
firm  of  A.,  B.  &  Z.,  as  the  defendant's  share  of  the  stock  of  said 
firm. 

Y.  That  the  defendant  has  thus  continued,  under  the  pre- 
tended proprietorship  of  his  brother,  the  same  business  in  the 
same  building  in  M^hich  he  was  himself  carrying  on  business,  in 
violation  of  the  agreement  mentioned  in  the  original  complaint, 
employing  the  same  materials  and  the  same  workmen,  in  the 
execution  of  the  same  work,  including  certain  orders  given  to 
the  defendant  by  his  customers  ;  and  that  there  is  no  apparent 
change  in  the  conduct  of  the  said  business,  further  than  in  the 
substitution  of  the  name  of  "  W."  for  that  of  "  Y."  Z. 

YL  That  this  pretended  change  of  ownership  is  in  every 
respect  fictitious,  and  is  a  mere  fraud  and  trick,  concerted 
between  the  defendant  and  his  said  brother,  for  the  purpose  of 
defrauding  the  plaintiff  and  evading  the  injunction  of  this 
court ;  they  knowing  that  many  customers  of  the  said  late  firm 
did  not  know  the  defendant's  Christian  name,  and  would  sup- 
pose that  the  said  W.  Z.  was  really  the  defendant. 

YII.  That  the  defendant  resides  with  his  family  in  the  coun- 
ty of  ,  in  his  own  house,  and  never  comes  to  the  neigh- 
borhood of  the  said  No.  ,  street,  except  for  busi- 
ness purposes,  that  building  being  occupied  exclusively  as 
a  place  ot  busmess,  and  not  as  a  residence. 

YIII.  That  the  plaintiff  has  continued  to  carry  on  the  busi- 
ness of  lithography  ever  since  the  dissolution  of  partnership 
between  himself  and  the  defendant,  and  now  continues  such 
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business  at  No.  ,  Eow,  in  said  city,  being  more 

than  one  and  less  than  four  blocks  distant  from  the  premises 
occupied  by  the  said  partnership  at  the  time  of  its  dissolution. 
That  the  plaintiff  is  abundantly  able  and  willing  to  supply  the 
public  with  every  species  of  lithographic  work,  and  that  there 
are  many  other  establishments  of  the  same  kind  in  the  said  city, 
more  than  enough  to  supply  the  public  demand. 

IX.  That  the  acts  of  the  defendant  herein  complained  of 
have  greatly  damaged  the  plaintiff,  and  will,  and  do,  injure 
him  to  an  extent  for  which  pecuniary  damages  will  be  an 
inadequate  compensation. 

"Wherefore,  the  plaintiff  demands  judgment: 

1.  That  the  defendant,  his  agents  and  servants,  be  restrained 
by  injunction  from  carrying  on,  superintending,  working  in, 
advising  about,  aiding,  assisting,  or  attending  to  or  upon,  any 
business  carried  on  at  IS'o.  ,  street,  in  the  city  of 
New  York,  or  within  one  block  thereof  in  any  direction, 
whether  such  business  be  conducted  in  his  own  name  or  in 
the  name  of  any  other  person ;  and  also  from  putting  or  keep- 
ing up  any  sign  or  mark,  or  publishing  any  announcement, 
indicating  his  continuance  in  the  said  building  or  the  said 
vicinity,  or  the  continuance  therein  of  any  person  in  whose 
business  the  defendant  may  be  interested,  either  as  a  principal 
or  as  a  servant,  for  the  term  of  from  the  day 
of            ,  18     . 

2.  For  five  hundred  dollars  damages,  and  ior  costs. 

1100.  Allegation  of  Ignorance,  where  Matters  Occurred  Before 
■   Suit  are  Pleaded. 

[Commencement,  and  allegation  of  the  new  matter,  as  in  other 
cases']. 

II.  That,  to  the  best  of  their  recollection  and  belief,  the 
plaintiffs  \or,  the  defendants]  were  ignorant  of  the  facts  stated 
in  this  supplemental  con^plaint  [or,  answer]  when  their  former 
complaint  \or  answer]  was  made. 

Wheiefore,  &c. 
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Motion  to  Compel  Defendant  to  Serve  BiU. 


I.  Defendant's  Peooeedings  foe  Bill  of  Plaintiff's  Demand. 

1101.  Affidavit  to  Obtain  Order  for  a  Bill  of  Particulars,  (a) 
[Title  of  cause.] 
[  Venue.] 
Y.  Z.,  the  defendant  in  this  action,  beifig  duly  sworn,  says: 

I.  That  the  complaint  herein  was  served  (S)  on  the  deponent 
[or,  on  the  attorney  of  this  deponent],  on  the  day  of  '  , 
and  thut  the  cause  of  action  alleged  in  the  complaint  is  [here 
state  it  hriejh/].  (c) 

II.  That  said  cause  of  action  is  alleged  generally  in  the  com- 
plaint, and  without  stating  the  particulars  of  the  cla'im  [or,  the 
particulars  of  the  breaches  of  said  bond,  or,  the  particulars  of 
the  property  which  the  plaintiff  seeks  to  recover]. 

III.  That  he  intends  in  good  faith  to  defend  this  action,  and 
that  he  is  ignorant  of  the  particulars  of  the  claim  [or,  of  the 
breaches,  &c.,  as  aiove]  alleged  by  the  plaintiff",  {d)  and  that  it 


(a)  It  is  usual  to  apply,  upon  an  affi- 
lavit,  for  an  order  for  a  bill  of  particu- 
lars, although  it  may,  perhaps,  he 
granted  in  clear  cases,  upon  produc- 
tion of  the  complaint,  showing  that  it 
does  not  inform  the  defendant  of  the 
particulars  sought.  The  English  prac- 
tice does  not  require  an  affidavit  ,*  and 
the  rule  laid  down  in  Willis  ®.  Bailey, 
19  Johns.,  268,  that  an  affidavit  would 
always  be  required,  is  said  by  Graham 
to  have  been  much  relaxed  iu  practice. 
€h-ah.  Pr.,  435. 

(6)  The  application  cannot  be  made' 
before  service  of  declaration.  1  Ohitt., 
735,  note. 

(c)  As  to  granting  such  application 
in  actions  for  accounting,  or  for  tmli- 
quidated  damages  for  wrongs,  see  De- 
pevv  ».  Leal,  5  Buer,  663;  Blackie  ■». 
Neilson,  GBosw.,  681;  Murphy  b.  Kipp, 
i  Duer,  659 ;  Deny  v.  Lloyd,  1  Ohitt., 
734 ;  Wicks  i).  Maenamara,  3  Biirl.  & 
N.,  568. 

In  chancery  this  remedy  was  denied, 
as  unnecessary  under  the  procedure  in 


that    court.      Cornell  v.  Bostwick,   3 
Paige,  160. 

(d)  Ignorance  on  the  part  of  the  ap- 
plicant, and  knowledge  on  the  part  of 
the  adverse  party,  are  the  grounds  of 
granting  the  application.  Blackie  v. 
Neilson,  6  Bosw.,  681. 

Where,  from  the  nature  of  the  action, 
the  knowledge  of  the  facts  on  which 
the  plaintiff's  claim  rests,  is  more  with 
the  defendant  than  with  the  plaintiff, 
the  latter  wiU  not  be  required,  to  furnish 
a  biU  of  particulars  until  he  has  had 
an  opportunity  to  obtain  a,  discovery 
from  the  defendant.  Young  b.  De  Mott, 
1  Barb.,  30. 

And  in  an  action  brought  after  the 
dissolution  of  a  partnership  by  the  part- 
ner intrusted  with  the  settUng  of  the 
business,  against  his  copartner  for  an 
account,  the  court  will  not  order  a 
general  bill  of  the  particulars  of  the 
plaintiff's  claim  to  be  furnished.  When 
the  complaint  states  claims  not  evi- 
denced by  the  books  of  the  firm,  and 
particulars  of  such  claims  are  sought. 
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is  necessary  and  material  to  his  defence  in  this  cause  [and  to 
enable  him  to  answer  herein],  that  he  shall  have  rendered  to 
him  a  bill  of  the  particulars  thereof;  as  he  is  advised  by  Q.  E,, 
his  counsel,  and  verily  believes.  * 

IV.  Deponent  ful'ther  says,  that  he  has  appeared  in  the  action, 
but  has  not  answered  [or  otherwise  show  the  state  of  the  cause, — 
e.  ff.],  that  the  cause  ife  at  issue  by  the  service  of  his  answer  here- 
in, on  the  day  of  ;  and  that  the  reason  why  this  ap- 
plication was  not  sooner  made  is  as  follows :  [stating  the  excuse 
for  delay],  (e) 

[If  an  extension  of  time  to  plead  is  sought  for,  (f)  add]  : 

V.  That  the  time  to  answer  or  demur  herein  will  expire 
on  ,  and  that  no  extension  thereof  has  been  had  herein, 
by  stipulation  or  consent  [except,  stating  what,  if  any] ;  and 
that  this  defendant  (^)  has  fully  and  fairly  stated  the  case  to 
Q.  E.,  his  counsel,  who  resides  at  [specifying  his  resi- 
dence] ;  and  that  he  has  a  good  and  substantial  defence  on  the 
merits  to  the  action,  as  he  is  advised  by  his  said  counsel,  after 
such  statement,  and  verily  believes.  [Signature.] 

[Jurat.] 

1102.  Alternative  Order  for  Plaintiff  to  Furnish  a  Bill  of 
Partioula/rs.  {h) 
[Title  of  the  cause.] 

Upon  the  summons  and  complaint  in  this  action,  and  the  an- 
nexed alBdavit,  let  the  plaintiffs  [or*  their  attorneys]  deliver  to 


the  application  should  be  special,  and  (/)  See  Piatt  v.  Townsend,  3  Ab- 

directed  to  the  special  transactioiis  of  hott^  Pr.,  9 ;  S.  C,  5  Buer,  668. 

wMch  partictilars  are  sought;  and  the  (^r)  If  the  affidavit  is  made  by  the 

moving    affidavits    should    state    the  attorney,  the  oath  to  merits  should  be 

grounds  creating  the  necessity,  or  es-  as  foUows:  That  from  a  statement  of 

tabUshing  the  propriety,  of  granting  the  case  in  this  action,  made  to  depo- 

the  application.  Depew  v.  Leal,  5  I>uer,  nent  by  defendant,  deponent  verUy  be- 

^^^-  lieVes  that  defendant  has  a  good  and 

(«)  The    affidavit    should    show  at  substantial  defence  upon  the  merits  to 

what  stage  the  cause  is.    If  issue  has  the  cause  of  action  set  forth  in  the 

been  joined,  the  court  should  require  complaint,  or  to  some  part   thereof 

excuse    for   the   delay.      Andrews  «.  Bule  22.     Add,  also,  reason  why  affl- 

Cleveland,  3  Wend.,  437.     Defendant  davit  is  not  made  by  the  party, 

may  move  at  any  time  before  trial  (11).) ;  (h)  Under  the  present  rule  (39)  of  the 

and  even  before  appearing.    Roosevelt  Supreme  Court,  which  restricts  the  use 

«.  Oardinier,  3  Oow.,  463,  of  orders  to  show  cause,  a,  notice  of 
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the  defendant's  attorney  an  account  in  writing  of  the  particuhirs 
of  the  plaintiff's  demand,  for  which  this  action  is  brought  [or, 
of  the  breaches  of  the  bond,  on  which  this  action  is  brought,  or, 
of  the  property  to  recover  which  this  action  is  brought],  on  or 
before  the  day  of  ,  at  o'clock,  [and  in 

default  thereof,  that  plaintiff  be  precluded  from  giving  evi- 
dence at  the  trial  in  support  of,  &c.,  see  another /"orm  on  p.  188].; 
or  show  cause  (*)  at  that  time,  (J)  before  me,  at  ,  why 

he  should  not  deliver  such  account  [or  in  default  thereof  be 
precluded,  &e.,  as  above']  ;  and  in  the  mean  time  let  all  further 
proceedings  on  the  part  of  the  plaintiff  be  stayed,  {h)  [and  let 
the  defendant  have  days  further  time  to  answer  after 

the  day  of  ].  (Z) 

[Date.]  [Signature  of  judge.] 

1103.  Proqf  of  Service  of  Alternative  Order,  and  Default. 

[Title  of  the  cause.] 
[  Yenue.] 

M.  N.,  being  duly  sworn,  says  that  he  is  managing  clerk  in 
the  office  of  the  defendant's  attorney  herein  ;  that  on  the 
day  of  ,  at  ,  he  served  a  copy  of  the  annexed 

aiEdavit  and  alternative  order  for  a  bill  of  particulars  upon  the 
plaintiff's  attorney  herein,  by  delivering  the  same  personally  to 
him  [or  other  mode]  ;  and  that  n6  bill  of  particulars  in  this 
action  has  been  served  on  the  defendant's  attorney  herein. 

[Jurat.]  [Signature.] 

motion  founded  on  the  affidavit  pre-  both  parties  have  an  opportunity  of 

ceding,  is  preferable  to  the  alternative  being  heard  on  the  motion, 

order.  ( j)  If  t^iis  order  is  made,  as  is  usual, 

(i)  By  the  form'br  practice,  the  or-  out  of  court,  and  without  notice,  the 

der   should   not  be  absolute,  but  in  time  fixed  should  be  -within  twenty 

terms  that  the  plaintiff  furnish  a  par-  days,  in  order  to  sustain  the  stay  of  pro- 

ticular  by  a  certain  day,  or  show  cause,  ceedings.    Code  of  Pro.,  §  401,  subd.  6. 

Roosevelt «.  Gardinier,  3  Cow.,  463.    If  (Jc)  This  clause  is  necessary  in  order 

absolute,  the  court  wiU  not  dismiss  the  to  effect  a  stay.    Vermont  Academy  of 

suit  on  default  in  complying.  Brewster  Medicine  ■».  Landon,  2Wend.,  620. 

V.  Sackett,  1  Id.,  571.    But  under  the  (I)  Under  the  Code,  the  stay  does  not 

Code,  an  order  for  a  bill  may  be  made  enlarge  the  time  to  plead.    Piatt  «. 

by  the  court ;  and  there  is,  perhaps,  now  Townsend,  3  Abbotts'  Pr.,  9 ;  S.  C,  5 

no  reason  why  the  order  should  not  be  Duer,  668. 
made  absolute  in  the  first  instance,  if 
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1104r.  Peremptory  Order  that  Plaintiff  Serve  Bill  of  Pa/rtim- 

lars. 
[Title  of  the  cause.] 

On  the  foregoing  order  to  furnish  a  bill  of  particulars,  or  to 
show  cause,  and  on  proof  of  service  thereof  [and  default  there- 
in], and  on  motion  of  Q.  K,  counsel  for  Y.  Z.,  and  hearing 
S.  T.  for  A.  B.  \or,  and  no  one  appearing]  in  opposition  thereto: 

Ordered,  *  that  the  plaintiflPs  attorney  deliver  to  the  defend- 
ant's attorney  an  account  in  writing  of  the  particulars  of  the 
plaintiffs  demand  for  which  this  action  is  brought  [or,  of  the 
breaches  of  the  bond  on  which  this  action  is  brought,  or,  of  the 
property  to  recover  which  this  action  is  brought],  within 
days ;  (m)  f  [j/iisert  clause  precluding  evidence,  unless  intending 
to  proceed  as  in  No.  1108]  and,  in  the  mean  time,  let  all  further 
proceedings  in  this  action  on  the  part  of  the  plaintiff  be  stayed. 
[And  it  is  further  ordered,  that  the  defendant  have 
days  further  time  from  that  date,  or  from  the  service  of  such 
billjif  sooner  served,  within  which  to  answer  the  complaint]. 

\_Date.'\  [Signature  ofjudge.l 


1105.  Bill  of  Particulars  Furnished  By  a  Plaintiff.  iyC) 

[Title  of  the  cause.] 

To  Q.  E.,  defendant's  attorney. 
This  action  is  brought  to  recover  dollars,  being  [the 

balance]  due  to  the  plaintiff  for  work  and  materials  at  , 

as  follows  [here  set  out  the  items  with  certainty  and  precision],  (o) 

(m)  If  no  time  is  specified,  service  made  out  against  him  also,  falls  too. 

within  twenty-four  hours  is  a   com-  Gay  v.  Gary,  0  Gow.,  44. 

pliance  with  a  peremptory  order.    Hai-  (p)  The  account  should  state  all  the 

man  v.  Glover,  10  Wend.,  618.    Com-  facts  which  the  party  will  prove.    Kel- 

pare  Bule  S7.  logg  v.  Paine,  8  Mow.  Pr.,  329.    The 

(n)  It  is  not  necessary  that  the  bill  dates  must  be  stated  in  the  bill ;  and 

should  liave  any  caption ;  and  hence  an  If  the  pEirty  cannot  state  the  precise  day, 

error   in   inserting    a   caption  which  he  must  state  the  year  and  the  month, 

wrongly  designates  the  defendant,  may  if  he  can  (Humphrey  v.  Cottleyou,  4 

be  disregarded  if  he  has  not  been  mis-  Cow.,  54) ;  and  the  time  stated  in  the 

led.    Benson  v.  Brown,  10  Wend.,  259.  biU   is   material.      Quin    «.   Astor,  3 

Where  the  non-joinder  of  a  joint-  Wend.,  577 ;   but  compare  Duncan  v. 

debtor  is  waived  by  omitting  to  plead  Eay,  19  Id.,  530.    A  general  allegation 

it,  the  objection  that  the  bill  was  not  that  the  plaintiff  claims  the  same  items 
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l^Or,  That  this  action  is  brought  upon  a  bond  given  by  the  de- 
fendant for  the  fiiithful  perfoi'mance  of  duty  by  M.  N.  as  a 
clerk  of  the  plaintiff,  and  his  accounting  for  moneys  intrusted 
to  him,  and  that  the  particulars  of  the  breaches  of  said  obliga- 
tion are  as  follows,  &c.]     ' 

Above  are  the  particulars  of  the  plaintiff's  demand  in  this 
action.  Yours,  &c., 

[Date.']  [Signature  and  address  of  attorney.] 


1106.  Affidamtto  Obtavn  FwHh&r  Bill  of  Pwrtioula/rs.  {p) 

[Title  of  the  cause.] 
[  Venue.] 
Y.  Z.,  the  defendant  herein,  being  duly  sworn,  says  that  the 
plaintiff  herein,  in  pursuance  of  an  order  requiring  him  so  to  do 
[or,  voluntarily,  or,  on  request  of  the  defendant's  attorney],  {q) 


for  every  otlier  date  witMn  a  long 
period,  is  not  a  fair  complianoe. 

An  item  of  "cash."  must  show 
whether  it  was  lent  to  defendant,  or 
paid  for  Mm,  or  received  by  Mm  to  the 
plaintiff's  use.  A  charge  of  a  note 
should  show  whether  it  was  made  by 
the  defendant,  or,  if  made  by  some  one 
else,  whether  it  was  sold  to  the  defend- 
ant or  delivered  to  him  for  collection. 
Stanley  i).  Millard,  4  Bill,  50.  Where 
the  plaintiff  has  already  rendered  an 
account  of  the  items  of  his  demand,  it 
is  sufficient  in  a  bill  of  particulars  to 
refer  to  it  generally  as  an  account  ren- 
dered, without  restating  the  items,  un- 
less the  court  order  further  particulars 
(Goodrich  ads.  James,  1  Wend.,  389) ;  biit 
a  reference  to  balance  due  on  settle- 
ment, &c.,  was  held  insufficient  in 
Wetmore  v.  Jennys,  1  Barb.,  53. 

Variances  between  the  bill  and  the 
proof  are  not  material,  if  such  that 
they  cause  no  surprise.  Stanley  v. 
Millard,  4  SiH,  50 ;  Seaman  «.  Low,  4 
Bosw.,  837. 

Plaintiff  is  not  to  be  required  to  in- 
clude the  items  with  which  he  credits 


the  defendant.  .  Ryckman  v.  Haight, 
15  Jolms.,  323;  Williams  «.  Shaw,  4 
Aibotts'  Pr.,  209.  But  the  Enghsh 
practice  requires  him  to  do  so.  1 
Tidd'sPr.,  558. 

If  the  plaintiff  is  unable  to  give  any 
particulars  of  his  claim,  the  court  may 
stUl  require  it,  leaving  him  to  obtain  a 
discovery  for  the  purpose  (Bates  v. 
Wotkyns,  2  Sow.  Pr.,  18) ;  or,  where 
the  matters  are  in  their  nature  within 
the  defendant's  knowledge  rather  than 
in  plaintiff's,  they  may  deny  the  appli- 
cation. Blackie  ®.  Neilson,  C  Bosw., 
681. 

(p)  K  a  bill  is  defective,  the  applicant 
sh9uld  apply  for  an  order  for  a  further 
bUl,  unless  it  is  so  clearly  evasive  as  to 
justify  a  dismissal  of  the  action.  Pur- 
dy  V.  Warden,  18  Wend.,  671 ;  Stanley 
B.  Millard,  4  £■«,  50. 

{q)  A  bill  served  voluntarily,  or  on 
request,  is  binding;  and  if  defective, 
the  defendant  must  procure  an  order 
for  a  further  bill.  Williams  v.  Allen, 
7  Oom.,  316 ;  Payne  v.  Smith,  19  Wend., 
132.  But  if  the  voluntary  notice  is 
not  expressly  a  bill  of  particulars,  ol 
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served  upon  the  defendant's  attorney  a  bill  of  particulars,  of 
which  the  annexed  is  a  copy ;  and  that  said  bill  is  defective, 
and  insufficient  to  enable  the  defendant  to  answer  [or,  to  pro- 
ceed to  trial],  in  that  it  does  not  state  the  dates  of  the  several 
items  [or  otherwise  specifying  the  defecf] ;  and  that  a  further 
and  better  bill  of  particulars  in  this  respect  is  essential  and 
material  to  the  defence  of  the  'defendant  in  this  action. 
[Jurat.']  ■  [Signature.] 

1107.  Order  for  a  Further  Bill  of  Particulars. 

[Title  of  the  o-iuse.] 

On  the'  annexed  affidavit,  let  the  plaintiff's  attorney  deliver 
to  the  defendant's  attorney  a  further  account  in  writing  of  the 
particulars  of  the  plaintiff's  demand  for  which  this  action  is 
brought,  within  days,  specifying  the  dates  of  the  said 

several  items  [or  otherwise  pointing  out  the  defect  to  he  sup- 
plied], (r) 

[Go7itinue  as  in  Form  1104,  from  the  f.] 

1108.  Notice  of  Motion  to  Preclude  Evidence  ly  Reason  of 
Defective  BUI.  {s) 
[Title  of  cause.] 

Please  take  notice,  that  on  the  further  account  heretofore 
served  by  the  plaintiff  upon  the  attorney  of  the  defendant,  and 
upon  the  affidavit  with  a  copy  of  which  you  are  herewith 
served,  the  court,  at  a  special  term  to  be  held  at  ,  on 

the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  will  be 
moved  for  an  order  that  the  plaintiff  be  precluded  from  giving 
evidence,  on  the  trial  of  this  action,  of  the  following  items  con- 
tained in  the  further  account  served  by  said  plaintiff  upon  the 
attorney  of  the  defendant,  to  wit  [here  specif y  particularly  the 


the   whole   demand,   defendant   may  («)  Upon  default  to  furnisli  a  bill, 

move  for  an  original  bill.    Eeynolds  o.  the  moving  party  may  apply  for  an 

Woods,  23  Wend.,  043.  order  precluding  the  other  from  giving 

(r)  Ai  order  for  a  farther  account  evidence  of  the  demand  upon  the  trial, 

must  specify  the  points  in  which  better  This  course  is  recommended  in  Kellogg 

particulars  are  required.    Kellogg  v.  v.  Paine,  8  How.  Pr.,  339. 
Piw-i  8  How.  Pr   339. 
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items  which  are  defectively  stated  in  the  account] ;  and  for  such 
other  or  further  relief  as  may  be  just  [and  for  the  costs  of  this 
motion],  [Signature  and  address.'] 

\_Date.] 

[Address  to  plaintiff  ^s  attorney.]  > 


1109.  Order  Thereon. 

At  a  special  term  of  the  Court,  held  at  the 

court-house  in  the  city  of  ,  on  the 

day  of  ,  18     . 

Present — Hon.  M.  N.,  Justice. 
[Title  of  cause.] 

On  reading  and  filing  the  annexed  notice  of  motion  and 
affidavit  [and  on  proof  of  due  service  thereof],  and  on  motion 
of  Q.  K.  for  the  defendant,  and  after  hearing  S.  T.  for  the 
plaintiff  [or,  no  one  appearing]  in  opposition  thereto : 

Ordered,  that  the  plaintiff  *  be  precluded  from  giving  any 
evidence,  on  the  trial  of  this  action,  in  support  of  said  account 
[or,  in  support  of  the  demand  for  ,  mentioned  in  said 

account]. 

1110.  Notice  of  Motion  for  Judgment  of  Dis'm,issal.{t) 

[Title  of  cause.] 

Upon  the  foregoing  peremptory  order  for  a  bill  of  particulars, 
and  the  annexed  proof  that  none  has  been  furnished,  take 
notice  that  I  shall  move  the  court,  on  the  day  of  , 

at  a  special  term  to  be  held  at  ,  at  o'clock  in  the 

forenoon,  or  as  soon  thereafter  Eft  counsel  can  be  heard,  for  an 
order  that  the  defendant  have  judgment  in  this  action  dismiss- 
ing the  complaint  [or,  judgment  in  this  action  on  the  first  cause 

(i)  Upon  the  alternative  order  be-  ment  of  non  pros,  be  entered  (May  v. 

coming  absolute,  the  defendant  may  Eichardson,  4  Com.,  56 ;  75.  c£C,,  485); 

move  for  a  Tion  pros,  on  tlie  default  of  and  a  plaintiff  may  be  non  pressed  as 

the  plaintiff  to  deliver  the  bill  (Brew-  to  his  common  counts  only,  leaving 

ster  0.  Sackett,  1  Oow.,  571);  or  he  may  him  to  proceed  upon  his  special  count 

move  for  a  rule  that  the  plaintiff  fur-  for  not  furnishing  a  biU  of  particulars, 

nish  the  bill  in  so  many  days,  and  pay  Symonds  v.  Craw,  5  Cow.,  279 
the  costs  of  the  motion,  or  that  judg- 
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of  action  mentioned  in  the  complaint] ;  and  for  such  other  relief 
as  may  be  just,  with  costs  of  this  motion. 

[Date.]       '  [Signature  and  address.'] 

[Address  to  plaintiff  ^s  attorney.] 

1111.  Order  to  Serve.,  or  that  Defendant  ha/oe  Leave  to  Dismiss 
the  Convplavnt.iu) 

[As  in  Form  1104,  to  the  *,  continuing  .•]  that  plaintiff's  at- 
torney, within  [ten]  days  after  service  of  this  order,  deliver  to 
defendant's  attorney  an  account  in  writing  of  the  particulars  of 
said  plaintiff's  demand  [or,  a  further  account  of,  &c.,  as  in 
Form  1107] ;  and  that  in  default  thereof  the  defendant  have 
leave  to  enter  judgment  dismissing  the  plaintiff's  complaint, 
with  costs  and  disbursements  to  be  taxed  [and  with  dol- 

lars costs  of  this  motion]. 

1112.  Judgment  Dismissing  the  Complaint  {Won  Pros.)  for 
Failure  to  Furnish  Particulars,  (v) 

[Recite  service  of  summons  and  complaint  as  in  other  eases, 
— see  chapter  of  Judgments, — and  proceed:]  and  an  order 
having  been  made,  dated  on  the  day  of  ,  that  the 

said  plaintiff's  attorney  should  deliver  to  the  said  defendant's 
attorney  an  account  in  writing  of  the  particulars  of  the  plain- 
tiff's demand  for  which  this  action  was  brought  [or,  show  cause 
on  the  day  of  ],  and  that  in  the  mean  time  all 

further  proceedings  in  this  cause  should  be  stayed ;  at  wljich 
,  f^ay,  the  plaintiff  not  having  delivered  the  particulars,  it  was 
ordered  that  the  said  plaintiff's  attorney  should,  within 
days,  deliver  to  the  said  defendant's  attorney  an  account  in 
writing  of  the  particulars  of  fhe  said  plaintiff's  demand  for 
which  the  said  action  was  brought,  and  that  in  default  thereof 
the  defendant  should  be  at  liberty  to  enter  judgment  of  dismiss- 
ing the  plaintiff's  complaint.  And  although  notice  of  the  said 
last-mentioned  order  was,  on  the  day  of  ,  o-iven  to 

the  attorney  of  the  plaintiff,  and  although  the  said  days 

(tt)  Tlie  order  for  judgment  of  non       (d)  See  Fleurot  v.  Duiand,  14  JoTint., 
•pros.  IS  riot  absolute,  but  unless  plaintiff    329 ;  CUtt.  Forms,  832. 
in  [ten]  days  furnishes  a  bill.    Wet- 
m"rb  •!.  Jennys,  1  Barh..  5?> 
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have  elapsed,  yet  the  said  attorney  of  the  said  plaintiff  has  not 
delivered  to  the  said  defendant's  attorney,  or  the  said  defend- 
ant, any  account  in  writing  of  the  particulars  of  the  said  plain- 
tiff's demand  for  which  this  action  was  brought.  Therefore, 
ordered,  that  the  said  plaintiff  take  nothing  by  his  said  action, 
and  that  the  same  be  dismissed,  and  that  the  said  defendant  do 
recover  against  the  plaintiff  dollars  for  his  costs  and  dis- 

bursements. 


II.  Plaintiff's  Proceedings  foe  'Bill  of  Defendant's  De- 

mand. 

1113.  Affidavit,  on  the  Part  of  the  Plaintiff,  to  Obtain  Par- 
ticula/rs  of  Defendants  Counter-claim  or  Set-off.  {w) 

[Title  and  venue.'] 
A.  B.,  plaintiff  in  this  action,  being  duly  sworn,  says : 
I.  That  the  defendant  herein  has  served  liis  answer,  setting 
up  a  counter-claim  [or,  a  set-off  against  the  plaintiff's  claim] 
arising  upon  [here  state  the  nature  of  the  cause  of  action  or  set- 
off'], which  is  alleged  generally  in  his  answer,  without  stating 
the  particulars  thereof. 

I'l.  Deponent  farther  says,  that  he  intends  in  good  faith 
to  resist  said  counter-claim  or  set-off,  but  that  he  is  ignorant  of 
the  particulars  of  the  same,  and  that  he  is  advised  and  believes 
that  it  is  necessary  and  material  to  his  resisting  the  same  {or, 
to  enable  him  to  reply  thereto]  that  he  should  have  rendered  to 
^him  a  bill  of  particulars  thereof. 

III.  Deponent  further  says,  that  he  has  not  replied  in  this 
action  [or,  that  he  has  heretofore  replied  in  this  action],  but 
the  reason  that  this  application  is  not  sooner  made  is  [here  state 
excuse;  and  also,  if  extension  of  time  to  plead  is  desired,  oath 
to  merits,  c&o.,  as  in  Form  1101]. 

1114.  Alternative  Order  for  Defendant  t6  Furnish  Bill  of 

Particulars. 
[Title  of  the  cause.] 

On  the  pleadings  in  this  action  and  the  annexed  affidavit,  let 

{w)  Plaintiff  may  ask  for  a  bill  of  particulars  of  defendant's  set-off  or  counter, 
daim.    Mercer  v.  Sayre,  3  JoTvM.,  248. 
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the  defendant's  attorney  deliver  to  the  plaintiff's  attorney  an 
account  in  writing  of  the  particulars  of  the  defendant's  demand, 
which  he  has  pleaded  as  a  counter-claim  [or,  as  a  set-off],  by 
the  day  of         ,  at         o'clock,  or  show  cause  at  that  time 

before  me  [or,  before  one  of  the  justices  of  this  court],  at  , 

why  he  should  not  deliver  such  account ;  or  in  default  of  doing 
so,  why  he  should  not  be  precluded  from  giving  evidence  at 
the  trial  in  support  of  said  counter-claim  or  set-off;  and  that  in 
the  mean  time  all  further  proceedings  in  this  cause  be  stayed 
[and  let  the  plaintiff  have  days  further  time  to  reply, 

after  compliance  with  this  order]. 

1115.  Peremptory  Order  that  Defendant  Serve  Bill  of 
Particuiwrs.  {x) 

[As  in  Form  1104,  to  the  *,  continuing ;] 

Okdeeed,  that  the  defendant's  attorney  deliver  to  the  plain- 
tiff's attorney  an  account  in  writing  of  the  particulars  of  tlie 
defendant's  demand  which  he  has  pleaded  as  a  counter-claim 
[or,  as  a  set-off]  within  days  ;  or  in  default  thereof,  that 

the  defendant  be  precluded  from  giving  evidence  at  the  trial  in 
support  of  said  counter-claim  or  set-off. 

t 

III.  Peooeedings  to  Obtain  Copt  of  Account  Kefeeeed  to 
IN  Pleading. 

1116.  Demand  of  Copy,  (y) 

[Title  of  the  cause.] 
[Address  to  plaintiff 's  attorney.] 

I  hereby  demand  that  you  deliver  to  me  a  [verified]  copy  of 
the  account  referred  to  in  the  complaint  [or,  the  answer]  in 
this  action.  [Signature  and  address  of  the  attorney.] 

[Date.] 

(x)  This  order  should  be  applied  for  tion  to  make  the  pleading  more  defi- 

upon  the  alternative  order,  and  proof  nite  and  certain.    McKinney  v.  McKin- 

of  service  and  default,  which  may  he  ney,  13  Sow.  Pr.,  23.    A  motion  for  a 

framed  similarly  to  Form  1103.  farther  account  may  be  made  on  affi- 

{y)  Demanding  a  copy  of  an  account  davits  similar  to  those  relating  to  a 

under  this  provision  of  the  Code,  is  bUl  of  particulars, 
held  to  preclude  any  subsequent  mo- 
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1117.  Affidavit  to  Obtain  Stay  of  Proceedings  and  Extension  of 
Time,  on  Demanding  Co^yy  of  Account,  (s) 

[Title  of  tJie  caaise.] 
[  Yenue.'] 
T.  Z.,  defendant  above  named,  being  duly  sworn,  says  that 
this  action  was .  commenced  by  the  service  of  a  summons  and 
complaint  on  this  defendant,  on  the  day  of  ;  that 

the  action  is  brought  to  redover  the  sum  of  dollars  on  an 

alleged  account  [here  state  cause  of  action, — e.  g.,  thus], — for 
goods  alleged  to  have  been  sold  and  delivered  by  the  plaintiff 
to  this  defendant ;  that  the  particulars  respecting  such  sale  and 
delivery  do  not  appear  in  the  plaintiff's  complaint,  and  that  this 
defendant  has  demanded  a  copy  of  said  account,  of  which  de- 
mand a  copy  is  annexed ;  and  that  this  defendant  is  advised  by 
his  counsel,  Q.  R.,  who  resides  at,  &c.,  and  verily  believes,  that 
he  will  not  be  able  to  answer  the  same  properly  without  a  copy 
of  said  account  [continue  as  in  Form  1101,  from  the  *]. 

1118.  Copy  of  Account. 

[Title  of  cause.] 

[Here  set  forth  the  account  referred  to  in  the  pleading.] 
[Address  to  attorney.] 

Please  take  notice,' that  the  above  is  a  copy  of  the  account 
demanded  by  you  [or,  referred  to  in  the  complaint,  or,  an 
swer]  in  this  action. 

[Date.]  [Signature  and  address  of  attorney.] 

(2)  The  Code  reqiures  tliat  tho  party  ant's  time  to  answer  extended  by  a 

pleading  an  "  account"  shall,  -within  simple  demand,  it  is  generally  well  to 

ten  days  after  demand  in  writing,  serve  obtain  in  the  first  instance  an  order 

a  copy  of  such  account.  It  is  not  neces-  from  the  court.    Where  no  account  is 

sary,  therefore,  where  the  complaint  or  alleged  in  the  pleading,  but  a  bill  of 

answer  alleges  the  existence  of  an  ac-  particulars  of  the  claim  is  desired,  an 

count,  to  obtain  an  order  for  it  from  the  order  must  be  obtained  in  the  first  in- 

court.    But  as  neither  the  plaintiff's  stance.    See  preceding  forms, 
proceedings  are  stayed,  nor  the  defend- 

VoL.  U.— 13 
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1119.    Yerification. 
[  Venue.'] 

A.  B.,  the  said  plaintiif,  being  duly  sworn,  says  that  the 
above  account  is  a  true  copy  of  the  account  referred  to  in  the 
complaint  [or-,  answer],  in  this  action.  [Signature.l 

[Jurat!] 
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1120.  Notice  of  Motion,  {a) 

[Title  of  the  cause.] 

Please  take  notice,  that  on  the  affidavit  a  copy  of  which  is 
herewirli  served,  the  undersigned  will  move  the  court,  at  a 
sjpeciartei-m  thereof  to  be  held  at  ,  on  the  day 

of  ,  IS     ,  at  o'clock  in  the  forenoon,  to  enlarge 

the  time  to  answer  herein  days,  or  fur  such  other  relief 

as  may  be  just.  [Signature:] 

[Date.] 

[AddresK.] 

(a)  This  notice  is  not  necessary  on  the  first  application  of  the  kind. 
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1121.  Affidavit. 

[Title  of  the  cause.'] 
[  Yemie.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above  entitled  action, 

II.  That  he  has  fully  and  fairly  stated  the  case  in  this  cause 
to  Q.  E.,  his  counsel  therein,  who  resides  in  the  village  of 

[or,  at  JN"o.  ,  street,  in  the  city  of  J, 

and  that  he  has  a  good  and  substantial  defence,  on  the  merits,  to 
the  action,  as  he  is  advised  by  his  said  connsel,  and  verily  be- 
lieves. (5) 

ni.  [State  excuse, — e.  g.,  thus'], — That  he  was  compelled  to 
leave  the  city  of  New  York,  in  which  he  resides,  on  business, 
immediately  after  being  served  with  the  summons  herein,  anjd 
remained  absent  for  two  weeks,  since  wliich  he  has  not  had 
time  to  instruct  his  counsel  concerning  his  answer  in  this  cause, 
and  that  days  further  time  is  necessary  therefor.    That 

the  complaint  was  served  on  the  day  of  j  18     j  ^•nd 

the  time  to  answer  expires  on  the  day  of  ,  and  no 

extension  of  such  time  has  been  had  [or  if  any,  state  what]. 

[Jurat:]  [Signature.] 

1122.  Order  Enlarging  Time  to  Plead. 
[Title  of  the  cause.] 
On  the  annexed  affidavit  of  Y.  Z.,  let  the  said  defendant  have 

days  additional  time  to  answer  (c)  the  comi:)laint  lierein. 
[Date!]  [Judge's  signature.] 

(b)  For  fonn  of  oatli  to  merits  where  party  obtaining  it  from  moving  to 
tlie  affidavit  is  made  by  attorney,  see  strike  out  irrelevant  matter,  unless  tbe 
ante,  p.  184,  note  (g).  right  to  make  the  motion  is  expressly 

(c)  This  includes  time  to  demur,  reserved  by  the  order.  Bowman  v. 
2  Sarb.  Ch.,  99 ;  Brodhead  «.  Brod-  Sheldon,  5  Sandf.,  Go7 ;  Isham  v.  Wil- 
head,  4  Sow.  Pr.,  308 ;  S.  C,  3  Code  liamson,  7  iV.  Y.  Leg.  Oba.,  340. 

JS.,  8.    But  the  order  precludes  the 
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II.  Motions  foe  Leave  to  Plead  oe  to  Amend. 

1123.  Notice  of  Motion  for  Leave  thctWife  Answer  Sepa- 
rately, {d) 

[Title  of  caitse.} 

Please  take  notice,  that  on  the  complaint,  and  the  notice  of 
appearance  which  is  hereto  annexed  \or,  which  has  been  served 
upon  you],  the  undersigned  will  move  the  court,  at  a  special 
terra  to  be  held  at  ,  on  the  day  of  ?  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  coun- 

sel can  be  heard,  that  the  defendant  W.  Z.,  wife  of  the  defend- 
ant Y.  Z.,  may  be  at  liberty  to  put  in  her  answer  to  the  plain- 
tiff's said  complaint,  separate  from  her  husband,  and  for  such 
other  or  further  order  as  may  be  just.  [Signature.} 

[Date.] 

[Address.] 

1124.  Notice  of  Motion  for  Leave  to  Serve  Proposed  Original 
or  Amended  Pleading. 

[Title  of  the  cause!] 

Please  take  notice,  that  upon  an  affidavit  and  proposed  an- 
swer [or,  amended  answer,  or  other  pleading].,  copies  of  which 
are  herewith  served,  («)  and  upon  tlie  pleadings  served  in  this 
action,  the  undersigned  will  move  the  court,  at  a  special  term 
to  be  held  at  ,  in  the  city  of  ,  on  the  day  of 


{d)  Since  tlie  Married  Woman's  Acts  plaintiff's  attorneys ;   and  if  tbey  de- 

of  1848   and    1849,  leave  to  answer  clino  to  receive  it,  he  must  then  make 

separately  is  not  necessary  in  actions  liis  motion  at  a  special  term  for  leave 

concerning  separate  estate.    Harley  i).  to  amend,  or  for  leave  to  answer ;  and 

Bitter,  9  Abbotts'  Pr.,  400.  he  should  embody  in  his  moving-papers 

(«)  On  moving  for  leave  to  answer  the  proposed  answer.      Marquisee  ii. 

after  the  time  has  expired,  defendant  Brigham,  13  Soto.  Pr.,  399. 

should  serve  with  the  motion-papers  a  But    leave    granted  to  put    in  an 

copy  of  his  proposed  answtr,  sworn,  amended  pleading  does  not  necessarily 

Lynde  v.  Verity,  3  Eow.  Pr.,  350 ;  S.  C,  sanction  the  form  of  the  new  pleading, 

1  Code  P.,  97.  but  leaves  it  obnoxious  to  such  legal 

Where  a  defendant,  whose  answer  objections    as    may  subsequently    be 

has    been    stricken    out  as  frivolous,  taken  against  it.     Ward  ii.  Barber,  1 

seeks  leave  to  put  in  a  new  one,  ho  E.  D.  Smith,  '^2','). 
should  pre[)arc  it,  and  offer  it  to  the 
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next,  at  o'clock  in  the  noon,  for  leave 

to  serve  snch  answer  [or,  amended  answer,  or  other  pleading] 
in  this  action,  or  for  such  other  and  further  order  as  may  ba 
just.  [Signaticre.] 

[Date.] 

[Address.] 

1125.  JVotice  of  Motion  for  Leave  to  Amevd. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  the  affidavit  herewith  served,  (y) 
and  on  all  the  proceedings  in  this  action,  tlie  undersigned  will 
move  the  court,  at  a  special  term  thereof  to  be  held  at  , 

on  the  day  of  ,  IS     ,  at  o'clock  in  the 

noon,  *  for  leave  to  amend  his  complaint  herein,  by  the  inser- 
tion of  the  following  clause  in  place  of  the  fifth  paragraph 
thereof:  [or  otherwise  indicate  the  nature  of  the  amendment 
sought  to  he  made],  (ff)  or  for  such  other  or  fuither  relief  as  may 
be  just.  [Sigriattcre.] 

[Date.]  Plaintiff's  Attorney. 

[Address.] 

1126.  Order  Giving  Leave  to  Serve  Amended  Pleading. 
[Title  of  the  cause.]  [At  a  special  term,  die] 

On  reading  and  filing  the  affidavit  of  A.  B.  and  the  notice  of 
this  motion  [and  proof  of  due  service],  and  on  motion  of  Q.  R. 
for  plaintiff,  after  hearing  S.  T.  [or,  no  one  appearing]  in  oppo- 
sition : 

Okdkrkd,  that  the  plaintiff  have  leave  to  *  serve  a  complaint 
in  tliis  action,  amended  as  he  may  be  advised  [or  state  nature 
of  amendment,— e.  g.,  thus:  by  substituting,  for  the  fifth  para- 

(/)  The  moving  party  sliould  show,  the  proposed  amendment.    In  a  proper 

by  affidavit,  an  excuse  for  the  defect  case,  the  court  may  authorize  the  party 

which  he  seeks  leave  to  remedy.    Har-  to  amend  as  he  shall  be  advised.    Reri- 

rington  «.  Slade,  23  iJa?*.,  161.    If  the  wick  «.Wilson,G Vo/m«.  eA.,81.    But  if 

amendment  will  raise  u,  new  issue,  he  the  complaint  is  verified,  and  particu- 

must  show  that  he  was  not  aware  of  larly  if  a  provisional  remedy  has  beeu 

the  facts  at  tte  time  of  pleading,  and  granted  upon  the  strength  of  it,  th? 

excuse  laches  in  his  application.    Cocks  proposed  amendments,  or  the  amended 

c.  Radford,  13  AWotU'  Pr.,  207.  pleading,  should  be  submitted,  duly 

{g)  It  is  uot  always  necessary  to  submit  verified. 
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Amendment. 

graph  of  the  original  complaint,  the  words,  J,  with- 

in days  from  the  date  of  this  order,  on  payment  of 

dollars  costs  to  the  defendant  [and  that  defendant  have  leave 
to  answer  or  demur  thereto  within  the  usual  time].  (A) 


1127.  Notice  of  Amended  Pleading. 

Please  take  notice,  that  the  within  is  a  copy  of  the  amended 
complaint  [or,  answer,  or,  reply]  in  this  action. 

{hate.]^  [Signature.] 

lAddress.] 

1128.  Order  Giving  Leave  to  Amend  Formal  Error. 

\As  in  Form  1126,  to  the  *,  continuing:']  amend  his  com 
plaint,  on  hie  in  this  action,  hy  inserting  [or,  cancelling]  thb 
word  [designating  the  error]  after  the  word       .,  in  folio         .  (*) 


1129.  Notice  of  Motion  to  Amend  Complaint  hy  StriMng  Out 
Co-2>laintiffs;  and  Making  them  Defendants.  {J) 

[As  in  Form  1125,  to  the  *,  continuing :]  that  the  plaintiffs 
may  be  at  liberty  to  amend  their  complaint  by  striking  out 
A.  B.  and  C.  D.  from  being  plaintiffs,  and  making  them  defend- 

(7i)  The  rule  in  aU  cases  of  the  But  where  the  amendment  is  sub- 
amendment  of  pleadings  is,  that  the  stantial, — e.  g.,  striking  out  or  adding 
amendment  shall  not  be  made  at  the  an  allegation, — it  should  not  be  done  by 
expense  of  the  opposite  party,  and  that  mutilating  or  altering  the  files.  The 
he  be  indemnified  for  all  additional  party  amending  should  either  file  a 
expense  involved  in  such  amendment,  new  pleading,  or  file  a  statement  of 
And  defendant  should  be  allowed  to  the  amendment,  and  designate  by  ref- 
answer  anew.  Union  Bank  ■».  Mott,  11  erence  where  the  new  matter  is  to  be 
AWotW  Pr.,  43 ;  S.  C,  19  Hoio.  Pr.,  inserted,  or  what  is  to  be  considered  as 
267.  stricken  out.     Stimpson  •».  Daniels,  10 

(i)  In  case  of  mere  formal  errors,  O/tio /Si.,  630 ;  Luce  «.  Graham,  4  <7o7j?m. 

Bucli  an  order,  allowing  the  original  on  Ch.,  170.     The   lisual    practice   is   to 

file  to  be  amended,  is  proper  (De  Caters  serve  a  new  pleading. 

V.  De  Chaumont,  3  Paige,  178 ;  Jackson  ( j)  This  form  and  the  following  are 

V.  Belknap,  7  Johns.,  800) ;  and  service  adapted  from  3  Newl'a  Gh.  Pr.,  161, 

of  a  certified  copy  of  the  order,  without  185. 
a  new  copy  of  the  original,  is  enough. 
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ants,  without  costs  as  to  the  other  defendants ;  and  for  such 
other  relief  as  may  be  just.  [Signatv/re.] 

[Bate.] 

{Address.] 

1130.  The  Same; — hy  Adding  Defendant. 

[As  in  FormlVlo,  to  the  *,  continuing :]  that  the  plaintiff 
may  have  leave  to  amend  his  summons  and  complaint  in  this 
action  by  adding  "W.  X.  as  a  defendant  therein,  with  apt  words 
to  charge  him ;  and  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1131.  The  Same; — hy  Correcting  Fictitious  Name. 

[As  in  Form  1125,  to  the  *,  continuing :]  that  the  plaintiff 
have  leave  to  substitute  the  name  of  ,  as  the  real  name 

of  the  defendant  in  this  action,  wherever  the  name  Kiehard 
Eoe  occurs  in  the  papers  filed  in  this  action ;  or  for  such  other 
relief  as  may  be  just.  [Signature.] 

[Date.] 

[Address.] 

1132.  Affidavit  to  Obtain  Leave  to  Correct  Fictitious  Name. 
[Title  of  the  cause.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  this  action. 

IT.  That  lie  was  not  acquainted  with  the  real  name  of  the  de- 
fendant in  tills  action  until  after  the  commencement  of  this 
action,  and  [abont  one  week  ago]. 

III.  That  the  defendant's  real  name  is  ,  and  not 

['^urat.]  [Signature.] 

1133.  Order  Thereon. 
[Commencement  as  in  Forfru  1126.] 

Okdeekd,  tiiat  the  nsjme  of  be  substituted  in  place  of 

that  of  ,  as  the  real  name  of  the  defendant  in  this  action. 
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Amendment.     Supplemental  Pleading. 

1134.   Order  after  Trial,  Granting  Leave  to  Amend  Complaint 
to  Conform  to  the  Proofs. 

[Title  of  cause.}  \At  a  svecial  term,  dee.] 

On  reading  and  filing  [designate  motion-papers],  and  on 
motion  of  M.  N.  for  the  plaintiff,  and  after  hearing  0.  P.  for 
the  defendant: 

'  Oedeekd,  that  the  plaintiff  have  leave  to  amend  his  complaint 
so  as  to  conform  the  same  to  the  copy  served  on  the  defendant's 
attorney  [with  the  proposed  case  in  this  cause  made  on  the 
part  of  the  plaintiff] ;  and  that  the  complaint  so  amended  be 
filed  [and  be  included  in  the  case],  on  payment  by  the  plaintiff 
to  the  defendant  of  dollars,  costs  of  opposing  this  motion 

[and  on  filing  with  the  clerk  of  the  county  of  a  bond  in 

the  penalty  of  dollars,  conditioned  that  in  case  the  de- 

fendant shall  finally  recover  costs  against  the  plaintiff,  such 
costs,  so  far  as  they  have  already  accrued,  shall  be  paid ;  and 
until  such,  bond  be  filed,  the  proceedings  on  the  part  of  the. 
plaintiff  are  stayed]. 


III.  Motions  foe  Leave  to  File  Supplemental  Pleadings,  iji) 

1135.  Notice  of  Motion  for  Leave  to  File  Supplemental  Com- 
plaint. 
{Title  of  the  cause.] 
Please  take  notice,  that  upon  the  affidavit  [and  copy  of  sup- 

Qc)    The  object  of   a  supplemental  by  amendment  (McMalibn  v.  Allen,  3 

pleading  is  to  bring  before  the  court  Abbotts'  Pr.,  89;  affirming  S.  C,  13 

facts  or  circumstances  of  -wliicli  tlie  How.  Pr.,  39 ;  Houghton  v.  Skinner,  5 

moving  party  was  not  able  to  avail  Id.,  420 ;  Dias  i>.  Merle,  4  Paige,  259) ; 

himself  at  the  time  of  making  his  orig-  and  this  whether  the  application    is 

inal  pleading,  either  because  they  had  made  by  the  plaintiff",  as  in  the  former 

not  then  occurred,  or  through  his  ig-  case,  or  by  the  defendant  in  the  latter, 

norance  of  their  occurrence.    Where  The    converse  of   the   proposition    is 

the  facts  of  which  he  seeks  to  avail  equally  true.    Circumstances  occurring 

himself  neither  occurred  subsequent  to  after  the  original  pleading  is    made 

the  making  of  the  original  pleading  cannot  be  brought  before  the  court  by 

nci-  came  to  his  knowledge  thereafter,  amendment,   even  where    they    have 

ht  ;annot  set  them  up  in  a  supplemen-  transpired  before  the  time  for  amend- 

ta.    ileading.    These  facts  must  appear  ing  of  course  has  expired.    Hornfager 
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plemeutal  complaint]  herewith  served,  (Z)  and  upon  all  the  pro- 
ceedings in  this  action,  the  undersigned  will  move  the  court,  at 
a  special  term  to  be  held  at        ,  on  the  day  of  ,  &c., 

for  leave  to  file  and  serve  such  supplemental  complaint  in  this 
action  [or,  to  serve  a  supi^lemental  complaint  setting  up  the 
matters  contained  in  the  annexed  affidavit]  ;  or  for  such  other 
relief  as  may  be  just.  [Signature.] 

[Date.] 

[Address.] 

1136.  Affidavit.{m) 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  being  duly  sworn,  says: 


V.  Hornfager,  1  Oode  B.,  N.  8.,  180. 
Though  the  court  may  allow  such  pre- 
vious matters  to  be  incorporated  with 
supplemental  matters  in  a  supplemen- 
tal pleading.  Stafford  v.  Hewlett,  1 
Paige,  200.  But  the  amended  plead- 
ing is  only  irregular,  not  a  nullity ;  and 
if  it  brings  in  additional  defendants,  the 
irregularity  is  waived  by  their  uncondi- 
tional Appearance.  Beck  v.  Stephani,  9 
How.  Pr.,  193;  and  see  Fulton  Bank  v. 
New  York  &  C.  Canal  Co.,  4  Pmge,  127. 

(?)  With  this  notice  of  motion  a  draft 
of  the  proposed  supplemental  pleading 
should  be  served  (or  its  substance 
sliould  be  incorporated  in  the  affidavit, 
see  Fona  1 128) ;  and  the  motion  should 
be  founded  on  the  original  pleadings, 
the  proposed  supplemental  pleading, 
and  the  aiTida^  it.  The  motion  ma}',  Iiow- 
cver,  be  made  ex  parle.  Fisk  v.  Albany, 
<fec.,  K.  R,,  8  Abb.  Pr.,  N.  S.,  309. 

(to)  Matters  which  have  occurred 
since  the  original  biU  was  filed,  and 
which  are  material  to  perfect  the  plain- 
tiff's case,  may  be  introduced  into  the 
record  by  supplemental  bUl.  Thus, 
where  a  plaintiff"  has  an  inchoate  right 
at  the  time  of  filing  his  original  bill, 
which  merely  requires  a  formal  act  to 
conn^lete  it,  wliich  is  not  performed 
till  afterwards,  such  formal  act  may  be 


brought  before  the  court  by  supple- 
mental bill, — as  in  the  instance  of  an 
executor  or  administrator  filing  a  bill 
before  probate  or  administration  taken 
out.  A  plaintiflT  cannot  support  a  bad 
title  by  acquiring  another  after  tie 
filing  of  the  original  bill,  and  then 
bringing  it  forward  by  supplemental 
biU. 

It  is,  however,  to  be  remarked,  that 
it  is  only  where  the  first  title  is  abso- 
lutely bad  that  a  supplemental  bill  of 
this  kind  will  be  improper.  Where 
the  plaintiff  had  originally  a  good  in- 
choate title,  which  only  required  some 
formal  act  to  make  it  perfect,  then  the 
statement  of  such  act  by  S'.ippleracntal 
bill  will  be  permitted.  3  iJardel's  Ch., 
1G57  (marg.) 

Thus,  in  Allen  i:.  Taylor  (2  Green's 
{Sf.  J.)  Oh ,  435),  the  original  bill  set 
out  the  making  a  mortgage  by  defend- 
ant to  plaintiff,  and  charged  the  com- 
mission of  waste,  and  prayed  an  injunc- 
tion, which  was  granted.  On  the  com- 
ing in  of  the  answer  the  injunction 
was  dissolved.  After  this  the  mort- 
gage became  due.  The  complainant 
now  filed  a  supplemental  bill,  setting 
out  the  fact  that  the  money  had  be- 
come due,  and  praying  foreclosure  and 
sale ;  and  the  biU  wag  sustained.    So. 


PROCEEDINGS  INCIDENTAL  TO  THE  PLEADINGS. 


203 


Supplemental  Pleadiilg. 


I.  That  he  is  the  plain tirf above  named  ;  that  this  action  was 
commeuced  in  this  court  by  the  service  of  a  summons  and  com- 
plaint on  the  day  of  ,  18  ;  tliat  the  action  is  brought 
for  tlie  purpose  of  [state  Iriefly  the  object  of  the  suit,  as]  the  fore- 
closure of  a  certain  mortgage,  particularly  described  in  tlie  com- 
plaint lierein] ;  that  issue  has  been  joined  iierein,  and  the  cause 
is  now  upon  the  calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  saj's,  that  he  has  read  the  annexed 
draft  of  the  proposed  supplemental  complaint,  and  tlie  facts 
therein  stated  are  true,  to  the  best  of  deponent's  knowledge  and 
belief,  (n)  That  said  facts  did  not  occur  (o)  \or,  did  not  come  to 
the  knowledge  of  this  deponent,  nor  had  he  any  information 
thereof]  until  after  the  service  of  the  original  complaint  here- 
in, {p)  [Signature.'] 

[Jurat.'] 


in  the  Marquis  of  Waterford  v.  Kniglit 
(9  Bligh,  N.  S.,  307 ;  S.  C,  3  Gl.  &  F., 
270),  the  plaintiff  sought  a  discovery,  to 
which  he  was  not  entitled  solely  be- 
cause defendant  was  an  iiifant.  The 
infant  having  become  of  age,  plaintiff 
was  allowed  to  file  a  supplemental  biU 
stating  that  fact.  This  was  sustained 
in  the  House  of  Lords.  See,  also,  for 
illustrations  of  supplemental  bill,  Nea- 
ssie  V.  Williams,  3  Story,  54  ;  Salisbury 
■B.  Hatcher,  3  You.  <S>  Coll.,  54;  13 
Law  Journ.  (iV^.  S.)  Ch.,  08;  6  Jur., 
1051  ;  Eardwell  ».  Ames,  22  Pick.,  375  ; 
Saunders  v.  Frost,  5  Id.,  275  ;  Williams 
«.  Birkbeck,  Huffm.,  359. 

If  the  original  bill  is  wholly  defective, 
BO  that  no  valid  decree  could  bo  made 
thereon,  the  party  cannot,  by  fiUng  a 
Bupplemontal  bill  founded  upon  mat- 
ters which  liave  subsequently  taken 
place,  sustain  the  proceedings  original- 
ly commenced.  But  if  the  original  bill 
was  sufficient  for  one  kind  of  relief, 
and  facts  afterwards  occur  which  en- 
title him  to  other  and  more  extensive 
relief,  he  may  obtain  it  by  supplemen- 
tal bill.  Candler  «.  Pettit,  1  Paige, 
168.  In  that  case,  the  original  bill  was 
filed  to  obtain  a  ne  exeat  and  an  inj  unc- 


tion restraining  the  defendant  from  dis- 
IM)sJng  of  his  property  pending  an  ac- 
tion at  law  between  the  same  parties. 
The  injunction  was  dissolved  upon  the 
ground  that  it  could  not  issue  vintil 
after  the  recovery  of  judgment,  and  the 
issuing  of  an  execution  thereon,  and 
its  return  vmsatisfied.  Judgment  hav- 
ing been  obtained  in  the  action  at  law, 
the  complainant  filed  a  supplemental 
bill  stating  that  fact,  and  i^rajing  for 
an  injunction,  and  it  was  sustained. 
See,  also,  Hasbrouck  D.  Shuster,  4 
Barb.,  285.  A  supplemental  bill  is 
also  the  proper  means  of  reviving  a 
suit,  or  bringing  in  additional  parties, 
when  necessary,  when,  by  reason  of 
lapse  of  time,  or  for  any  other  reason, 
this  cannot  be  attained  under  section 
121  of  the  Code.  As  to  proceeding  in 
such  a  case,  under  the  former  practice, 
see  Wilder  v.  Keeler,  3  Paige,  164; 
American  Life  Ins.  &  Trust  Co.  ■c.Sack- 
ett,  1  Barb.  Ch.,  585 ;  Butler  v.  Cun- 
ningham, 1  Barb.,  85;  Tallman  s. 
Varick,  5  Jd.,  277. 

(»)  For  another  form,  in  which  the 
supplemental  matter  is  set  up  in  the 
affidavit,  see  Form  1138,  post. 

(o)  See  note  (k).  Form  1135,  ante. 


204 


ABBOTTS'  FORMS. 


Motions  Respecting  Pleadings. 


1137.  Order  Thereon. 

{Title  of  the  Cause.}  \_At  a  special  term,  <&o.] 

On  reading  and  filing  [describe  motion-papers] ;  and  on  mo- 
tion of  Q.  E.  for  the  plaintiff,  and  after  hearing  S.  T.  [or,  no 
one  appearing]  in  opposition  : 

Oedebed,  that  the  plaintiff  have  leave  to  serve,  within 
daj's  after  this  date,  a  copy  of  the  supplemental  complaint  filed 
upon  this  motion,  on  payment  to  the  [defendant]  of  dol- 

lars costs. 

1138.  Affidavit  on  Application  to  File  Supplemental  Answer,  (g') 

[Title  of  tJie  cause.'] 
[  Venue.] 
Y.  Z.,  defendant  above  named,  being  duly  sworn,  says: 
I.  That  this  action  was  commenced  on  the  day  of  , 

18     ;  that  issue  Avas  joined  therein  by  the  service  of  this  de- 


{p)  If  there  has  been  any  delay  in 
the  motion,  the  reason  of  it  should  be 
explained  ;  and  if  the  application  rests 
on  the  allegation  that  although  the 
circumstances  had  occurred  prior  to 
the  original  pleading,  the  moving  party 
was  in  ignorance  of  them,  the  reasons 
of  Ms  ignorance  should  he  indicated. 

(q)  The  settled  rules  and  practice  of 
the  courts  of  law  and  of  chancery  must 
be  consulted  in  determining  whether 
the  application  for  leave  to  file  a  sup- 
plemental answer  is,  in  substance,  one 
of  strict  right,  ur  is  addressed  solely  to 
the  discretion  uf  the  court.  When 
matter  of  defence  to  an  action  at  law 
has  arisen  since  issue  joined,  any  de- 
fence which  a  party  could  have  pleaded 
at  law  pvis  darrein  continuance  as  a 
matter  of  strict  right,  he  should  bo  al- 
lowed to  set  up  by  supplemental  an- 
swer, if  he  applies  within  the  time 
within  wliich  the  right  to  plead,  accord- 
ing to  tlie  former  practice,  was  absolute. 
If  he  suffers  that  time  to  elapse  before 
he  applies,  leave  should  be  granted  or 
tefused,  as  may  bv  pioper  according  to 


the  practice  controlling  applications  for 
liberty  to  put  in  such  a  plea,  after  it 
had  ceased  to  be  a  matter  of  right  to 
plead  it.  If  the  action  be  one  of  equi- 
table cognizance,  leave  should  be  grant, 
ed  or  refused,  as  it  would  have  been 
under  the  old  system,  on  a  motion  for 
liberty  to  file  a  supplemental  answer, 
or  a  cross-bill  in  the  nature  of  a  plea 
puis  darrein  continuance  at  law,  set- 
ting up  matter  of  defence,  which" had 
arisen  after  the  cause  had  been  put  at 
issue,  tloyt  v.  Sheldon,  4  Abbotts'  Pr., 
59. 

In  the  case  of  Drought  v.  Curtiss,  8 
How.  Pr.,  56,  it  is  said  b,y  Qridlet,  J., 
"  That  the  supplemental  answer  under 
the  Code  is  a  substitute  for  the  old  plea 
of  puis  darrein  continuance;  but  it 
differs  from  that  plea  in  this  respect, 
that  the  supplemental  answer  may  be 
allowed  on  motion  whenever  the  facts 
forming  the  ground  of  the  answer  have 
occurred  since  the  answer  was  put  in, 
or  where  the  defendant  was  ignorant 
of  them  at  the  time  of  pleading  the 
first  answer ;  whereas  the  plea  of  puis 
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fendant's  answer  on  the         day  of  ,  18     ,  and  this  cause 

is  now  npon  the  calendar  of  this  conrt,  awaiting  trial. 

II.  Deponent  further  says,  tlrat  this  action  is  brought  upon  a 
promissory  note  alleged  to  have  been  made  by  him,  and  to  be 
licld  and  owned  by  the  plaintiff.  That  since  the  joining  of  the 
issue,  viz.,  on  the  day  of  ,  18     ,  this  defendant  paid 

to  the  plaintiff  the  sura  of  dollars  in  full  payment  of  the 

note  mentioned  in  the  complaint,  and  of  the  costs,  up  to  that 
day,  accrued  herein,  (r) 


darrein  continuance  coiild  strictly  be 
pleaded  only  before  or  at  tlie  next  con- 
tinuance after  the  facts  transpired. 
When  tlie  facts  asked  to  be  incorpo- 
rated and  pleaded  in  a  sui)pleniental 
answer  go  to  divest  the  jilaintiff  of  a 
right  to  maintain  the.  action,  and  trans- 
fer the  cause  of  action  to  another,  who 
has  received  satisfaction  for  the  de- 
mand involved  in  it,  it  is  the  duty  of 
the  court  to  grant  the  motion.  The 
word  may  in  such  a  case  means  must, 
and  it  will  make  no  difference  whether 
the  motion  be  made  at  the  earliest  day 
or  not." 

In  this  case  the  action  was  a  common- 
law  action  of  trover.  The  distinction 
noted  in  Hoyt  ».  Shelden  between  com- 
mon-law and  equitable  actions  is  not 
noticed,  as  it  was  not  necessary,  that  it 
should  be  for  the  determination  of  that 
case. 

At  common  law,  matter  arising  after 
issue  joined  could  be  pleaded  only  by  a 
plea  puis  darrein  continuance.  Hart  v. 
Meeker,  1  Sandf.,  633;  Jackson  v. 
Eioh,  7  JoJms.,  194;  Jackson  «.  De- 
ment, 9  Id.,  55  ;  Jackson  u.  McCoimell, 
11  Id.,  424 ;  Jackson  v.  Bell,  19  Id.,  168. 
And  in  equity  it  was  set  up  by  sup- 
plemental answer  or  cross-bill.  Tal- 
mage  v.  Pell,  9  Paiffe,  410 ;  Tripp  v. 
Vincent,  3  Bari.  Ch.,  *613.  Properly 
speaking,  the  plea  of  puis  darrein  con- 
tinuance should  be  pleaded  on  the  first 
day  of  the  term  next  after  the  matter 


arose;  and  if  pleaded  in  time  it  was 
a  matter  of  right,  and  could  not  bo 
rejected.  Sandford  d.  Sinclair,  3  Den., 
369  ;  Broome  «.  Beardsley,  8  Cai.,  173. 
But  if  a  term  was  allowed  to  intervene, 
it  was  discretionary  with  the  com-t 
whether  to  receive  it  or  not.  Morgan 
i>.  Dyer,  9  Johns.,  355 ;  10  Id.,  161  ; 
Merchants'  Bank  4).  Moore,  2  Id.,  294 ; 
Tuffs  V.  Gibbons,  19  Wend.,  639.  If  not 
pleaded  in  time,  the  plaintiff  coiild  not 
treat  it  as  a  nullity  nor  demur,  but 
must  move  to  set  it  aside.  Morgan  v. 
Dyer,  supra;  Ludlow  v.  McCrea,  1. 
We7id.,  228.  The  plea  was  generally 
held  to  waive  aU  former  pleas.  Kim 
ball  V.  Huntington,  10  Jd,  675;  Culver 
■».  Barney,  14  Id.,  161.  But  in  an  un- 
reported case,  Mr.  Justice  Davies,  in  the 
first  district,  refused  to  require  the  de- 
fendant, who  had  pleaded  usury  in  his 
original  answer,  and  payment  in  a  sup- 
plemental answer,  to  elect  between  the 
defences.  And  we  do  not  understand 
that  this  rule,  applicable  to  pleas  puis 
darrein  continuance,  has  ever  been  ap- 
plied to  supplemental  answers  under 
the  Code. 

(?•)  The  supplemental  matter  may  be 
inserted  in  the  moving  affidavit,  as 
here,  whore  it  is  simple  in  its  charac- 
ter. Generally,  the  better  way  is  to 
serve  with  the  papers  a  draft  of  the 
proposed  pleading,  as  in  the  preceding 
form.  For  forms  of  supplemental 
pleadings,  see  p.  177,  ante. 
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1139.  Order  Granting  Leave  to  Make  a  Supplemental  Pleading 
{Title  of  the  cause.]  .[At  a  special  term,  &c.] 

[^Recitals  as  in  Form  1137.] 

Oedekkd,  that  the  defendant  [or,  plaihtifF]  be  allowed  to' 
make  a  supplemental  answer  [or,  complaint]  (.s)  herein,  setting 
up  payment  of  the  note  in  suit  [or,  as  proposed  by  him]  ;  stich' 
answer  [or,  complaint]  to  be  served  upon  the  attorney  for  the" 
plaintiff  [or,  defendant]  within  days  from  the  entry  of  this 

order  [the  issue  to  stand  as  of  the  day  of  ,  18    ]. 

IV.  Motion  to  Compel  Heply. 

1140.  Notice  of  Moti-on. 

[Title  of  the  caused 

Please  take  notice,  that  upon  the  pleadings  in  this  action,  the' 
undersigned  will  move  the  court,  at  a  special  term  thei-eof  to 
be  held  at  on  the  day  of  ,  18     ,  at 

o'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel  may  be 
heard,  to  require  a  reply  to  the  new  matter  set  up  in  the  an- 
swer in  this  action,  or  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.'] 


[Address.] 


(s)  A  supplemental  complaint  is  not,  anew,  orfurtlier,  tlie  original  complaint, 
like  an  amended  complaint,  a  substi-  If  a  furtlier  answer  to  tlie  original  com- 
tute  for  the  original  comijlaint,  by  plaint  is  necessary,  leave  to  amend 
which  the  former  complaint  is  super-  should  be  applied  for ;  when  the  other 
seded;  but  it  is  a  further  complaint,  party  can  be  heard,  and  the  court,  if 
and  assumes  that  the  original  com-  the  motion  is  granted,  can  impose  such 
plaint  is  to  stand.  Hence,  where  a  terms  as  may  be  just.  A  supijlemental 
supplemental  complaint  is  made  after  biU  in  chancery  generally  called  upon 
answer,  the  answer  is  not,  as  in  the  the  defendant  to  answer  the  supple- 
case  of  an  amendment  after  answer,  at  mental  matter  only,  though  in  some 
an  end ;  but  it  remains  in  full  force,  cases,  as  of  transmission  or  transfer  of 
and  an  answer  is  required  only  as  to  interest,  and  new  parties,  where  a  dis- 
the  supplemental  matter.  And  it  is  covery  was  desired,  the  new  bill  might 
not  allowable  to  a  defendant  in  such  a  pray  for  an  answer  to  both  bills, 
case,  as  a  general  rule,  without  special  2  Barl).  Oh.  Pi:,  73,  73 ;  Dahn  v.  Baket. 
permission,  in  addition  to  answering  How.  Pr.,  531. 
the  supplemental  complaint,  to  answer 
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1141.  Order  Thereon.  ' 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  ]-eading  and  filing  the  pleadings  herein,  and  notice  of  this 
motion  [and  proof  of  due  service],  and  on  motion  of  Q.  R.,  for 
the  defendant,  after  hearing  S.  T.  [or,  no  one  appearing]  in  op- 
position : 

Ordered:  That  the  plaintiff  reply  to  the  new  matter  con- 
tained in  the  answer  Iierein,  within  twenty  days  from  service  of 
a  copy  of  this  order. 

V.  Motion  to  Compel  Filing  of  Pleadini&s. 

1142.  Affidavit. 
[Title  of  the  CMXise.] 
[  Venue.] 

A.  B.,  the  defendant's  attorney,  being  duly  sworn,  says  that 
the  summons  and  complaint  [and  reply]  were  served  (t)  in  this 
action  more  than  ten  days  since ;  that  the  place  of  trial  is  laid 
in  the  county  of  .  And  that  said  summons  and  complaint 

[and  reply]  have  not  been  filed  in  said  county,  as  appears  by 
the  annexed  certificate  of  the  clerk  thereof. 

[Jurat]  [Signature.] 

1143.  Certificate  that  Pleadings  ar6  not  Filed. 
[Title  of  the  cause.]  . 

I,  M.  I^.,  clerk  of  the  county  of  ,  do  hereby  certify  that 

no  complaint  [or,  answer,  or,  reply]  in  theabove  entitled  action 
has  been  filed  in  my  oflSce.  [Signature.] 

[Date.] 

1144.  Order  Thereon,  {u) 

[Title  of  the  cause.] 

It  appearing  to  my  satisfaction  that  the  [complaint]  in  tins 
action  has  not  been  filed,  let  the  plaintiff  tile  the  same  witli  the 

(t)  It  should  appear  that  the  papers    tlefield  v.  Mlirih,  iSow. Pr.,  806 ;  S.  C, 
in  question  have  been  served.  Toomey    %Vode  R.,  138. 
V.  Shields,  9  iV.  Y.  Leg.  Obs.,  66 ;  Lit-       {u)  No  notice  of  this  motion  is  re- 
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cleik  of  tlie  county  of  ,  -within  days  after  service  of 

a  copy  of  this  order ;  or  let  the  same  be,  in  default  thereof, 
deemed  abandoned.  [Judge's  signature.'] 

YI.  Eeitkning  or  Setting  Aside  Ieeegulae  Pleadings. 

1145.   Notice  Indorsed  on  Pleading  Returned  for  Irregu- 
larity, (v) 

Please  take  notice,  that  the  within  answer  is  returned  as  de- 
fective and  irregular,  in  this,  that  it  is  not  folioed,  nor  fairly  and 
legibly  wi'itten,  and  that  separate  defences  are  not  separately 
stated,  nor  plainly  numbered ;  nor  do  they  refer  to  the  causes 
of  action  which  they  are  intended  to  answer,  in  such  manner 
that  they  may  be  intelligibly  distinguished. 

[Date.]  [Signature.] 

[Address.] 

1146.  Notice  of  Irregularity  in  Respect  to  One  of  Several  Per- 
sons Pleading  Together,  {w) 

Please  take  notice,  that  I  object  to  the  answer  this  day  served 
on  me,  as  defective  and  irregular  on  the  part  of  the  defendant 
W.  X.,  in  this,  that  it  is  not  verified  on  his  part ;  and  I  refuse 
to  receive  it  as  his  answer. 

1147.  Notice  of  Motion  to  Require  Attorney  to  Receive  Plead- 
ing. 
[Title  of  the  cause.] 

Please  take  notice,  that  on  the  affidavits  annexed,  and  on  the 

pleadings  in  this  action,  the  undersigned  will  move  the  court, 

at  a  special  terra  to  be  held  at  ,  on  the  day  of 

,18     ,  &c.,  to  require  the  plaintiff  to  receive  the  answer 

quired  {Code,  §  410),  and  the  adverse  (m)  Where  a  joint  answer  is  properly 

party  need  not  give  notice  that  he  has  verified  by  one  defendant,  but  not  by 

obeyed  the  order.    Douoy  c.  Hoyt,  1  another,  plaintiff  may  retain  it,  but 

Code  B.,  N.  8.,  286.  must  give  immediate  notice  of  his  ob- 

(«)  On  returning  a  pleading  as  defec-  jection  as  against  the  defendant  whose 

tive  or  irregular,  the  irregularity  must  verification  is  defective.    Hull  b.  BaU, 

be  pointed  out.    White  v.  Cummings,  14  How.  Pr.,  305. 
3  Sandf.,  TIG ;  Broadway  Bank  v.  Dau- 
forth,  7  Eow.  Pr.,  264. 
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heretofore  served  upon  his  attorney,  or  that,  upon  his  refusal 
to  receive  the  same,  such  answer  may  stand  as  the  answer 
in  the  cause,  and  as  duly  served  on  the  day  of  , 

18  ;  or  for  such  other  relief  as  may  be  just,  with  the  costs  of 
this  motion.  [Signature,] 

[Date.] 

[Address.] 

1148.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  c6c.J 

[Recitals  as  in  Form  1154.] 

Okdeeed,  that  the  plaintiff  receive  the  answer  heretofore 
served  upon  him  in  this  action,  if  served  anew,  together  with  a 
copy  of  this  order  [within  days  after  the  date  of  this 

order] ;  or  that,  upon  his  refusal  so  to  do,  such  answer  stand  as 
the  answer  in  the  cause,  and  as  duly  served  on  the  day 

of  ,  18     . 


1149.  Notice  of  Motion  to  Set  Aside  Com/plaint  for  Departure 
from  the-Sivm/mons. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  the  pleadings  in  this  action,  and 
on  the  annexed  affidavit,  the  undersigned  will  move  the  court, 
at  a  special  term  thereof  to  be  held  at  ,  on  the  day 

of  ,  18     ,  &c.,  to  set  aside  the  complaint  in  this  action  as 

irregular,  in  that  the  demand  of  relief  therein  is  not  for  the 
recovery  of  money  only(a!)  [or,  in  that  the  cause  of  action 
therein  stated,  if  any,  did  not  arise  on  contract],  while  the  sum- 
inons  in  this  action  contains  a  notice  that  the  plaintiff  will  take 
judgment  for  a  specified  sum  in  case  of  failure  to  answer ;  or 
for  such  other  relief  as  may  be  just,  with  the  costs  of  the  mo- 
tion. [Signature^ 

[Date  ] 

[Address.] 

1150.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

[Recitals  as  in  Form  1154.] 

(a;)  The  irregularity  must  be  specified  in  the  notice. 
Vol,  IL— 14 
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Ordeeed,  that  the  complaint  herein  be  set  aside  as  irregular, 
with  dollars  costs  to  the  defendant  [with  liberty  to  the 

plaintiff  to  amend  his  summons  within  days  after  service 

of  a  copy  of  this  ordei-,  {y)  on  payment  of  dollars  costs  to 

defendant ;  the  complaint  in  such  ease  to  stand  as  served  at  the 
time  of  service  of  such  amended  summons]. 


VII.  Motions  to  make  Pleadings  moee  Definite  and  Cee- 

TAIN.  (c) 

1151.  Notice  of  MoUon.  {a) 

[Title  of  the  cause.] 

Please  take  notice,  that  upon  [the  affidavit  here'gfith  served,  (J) 
:and  upon]  the  pleadings  in  this  action,  the  undersigned  will 
move  the  court,  at  a  special  term  thereof  to  be  held  at  , 

on  ,  &c.,  to  require  the  complaint  [or,  answer]  herein  to  be 
made  more  definite  and  certain  [state  in  what  respects,  (e) — e.  g., 
thus  .•]  by  stating  at  what  time  the  agreement  mentioned  there- 
in was  inade  [or,  by  describing  particularly,  by  metes  and 
bounds,  the  premises  mentioned  therein]  ;  and  for  such  other  or 

(y)  On  a  motion  to  set  aside  a  com-  Saugerties  &  Woodstock  Turnpike- 
plaint  for  departing  from  the  summons  road  Co.,  8  How.  Pr.,  237. 
in  respect  to  tlie  demand,  the  court  It  cannot  be  made  by  a  defendant 
should  allow  the  plaintiff  to  amend  the  after  he  has  noticed  the  issue  for  trial, 
summons  on  terms,  and  to  retain  the  Kellogg  v.  Baker,  15  Abbotts'  Pr.,  386. 
complaint.  Norton  v.  Gary,  14  Abbotts'  (6)  The  indefinitenesa  and  unoe'rtain- 
Pr.,  364 ;  S.  C,  33  How.  Pr.,  469  ;  and  ty  against  which  such  a  motion  can  be 
see  Allen  «.  Allen,  14  Id.,  348.  directed,  is  only  such  as  appears  on  the 

{z)  This  motion  is  a  substitute  for  face  of  the  pleading.    Bro\vn  v.  South- 

the  special  demurrer  of  the  old  prac-  eru  Michigan  E.  R.  Co.,  6  Abbotts'  Pr., 

tice.    Kellogg  v.  Baker,  15  Abbotts'  Pr.,  337. 

286.    It  will  not  be  granted  where  a,  An  affidavit  can  so  rarely  be  useful 

biU  of  particulars  would  answer  the  in  this  proceeding,  that  we  do  not  give 

purpose.    St.  John  D.  Beers,  34  fiw.  any  form  of  one.    The  words  in  brack- 

Pr.,  u"7.  ets  will  of  course  be  omitted  when  no 

(a)  Notice  of  the  motion  must  be  affidavit  is  used, 

given  before  demurring  to  or  answer-  (c)  In  analogy  to  the  practice  on 

ing  the  pleading,  and  within  twenty  special  demurrer,  for  which  this  motion 

days  from  the  service  thereof.   Bide  50  is  a  substitute,  the  notice  should  point 

of  1858 ;  Corlies  v.  Delaplaine,  2  Sandf.,  out  the  defects  of  the  pleading  as  dis- 

680;  S.  C,  2  Code  P.,  117;  Bowman  tinctly  as  possible. 
9.  Sheldon,  5  Sandf.,  657;  Roosa  v. 
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further  relief  as  may  be  just  [and  for  the  costs  of  this  motion]. 
[JDate.']  [Signature.'] 

[Address.} 

1152.  Order  Thereon, 

[Title  of  the  cause.']  [At  a  special  term,  c&c] 

On  reading  and  filing  [describe  motion-papers],  and  on  motion 
of  Q.  K.  for  the  defendant,  after  hearing  S.  T.  [or,  no  one  ap- 
pearing] in  opposition :  * 

Oedered,  that  within  days  after  service  of  a  copy  of 

this  order  upon  the  plaintiif' s  attorney,  the  [plaintiff]  serve 
upon  the  [defendant's]  attorney  a  copy  of  the  complaint, 
amended  [here  state  in  what  respect, — e.  g.,  thus :]  in  the  third 
and  fourth  paragraphs,  by  showing  the  time  and  place  at  which 
every  occurrence  therein  stated  took  place,  and  pay  to  the 
defendant's  attorney  dollars  costs  of  motion.     And  that 

in  default  of  such  service  and  payment  the  complaint  be  strick- 
en out,  with  dollars  costs  of  motion  to  the  defendant. 
[And  meanwhile  let  all  further  proceedings  by  the  plaintiff  be 
stayed]. 


VIII.  MoTiotsrs  TO  Steike  Out  Iekelevant  ok  REDrarDANT 

Maitek. 

1153.  Notice  of  Motion,  {d) 

[Title  of  the  cause.] 

Please  take  notice,  that  on  [the  affidavit  {e)  herewith  served^ 

{d)  A  motion  to  strike  out  irrelevant  But  the  moving  party  need  not  show 

or  redundant  matter  from  a  pleading  that  his  motion  was  in  time.    That  is 

must  be  made  before  demurring  or  an-  matter  of  opposition.     Barber  v.  Ben- 

swering ;    and   the   notice   must    be  nett,  4  Sandf.,  705 ;  Boosa  «.  Sauger- 

served  vidthin  twenty  days  after  the  ties  &  JVoodstock  Turnpike-road  Co.,  8 

service  of  the  pleading.    Bule  50  of  How.  Pr.,  337. 

1858 ;   New  York  Ice  Co.  ■».  North-  («)  According  to  the  decision  of  the 

western  Ins.  Co.,  13  Abbotts'  Pr.,  74 ;  New  York  Common  Pleas,  it  is  suffi- 

Corlies  v.  Delaplaine,  3  Sandf.,  680 ;  cient,  to  sustain  a  motion  to  strike  out 

Bowman  v.  Sheldon,  5  Id.,  657.  irrelevant  and  redundant  matter  from 

And  serving  an  answer  after  notice  a  pleading,  to  show  that  it  is  such, 

of  motion  to  strike  out  irrelevant  mat-  The  moving  party  is  not  required  to 

ter  in  the  complaint  waives  the  motion,  show  that  he  is  specially  aggrieved, 

Goch  V.  Marsh,  8  Sow.  Pr.,  439.  otherwise  than  by  being  required  to 
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and]  the  pleadings  in  this  action,  the  undersigned  will  move  the 
court,  at  a  special  term  to  be  held  at  ,  on  the  day 

of  5  18     ,  at  o'clock  in  the  noon,  or  as  sooa 

thereafter  as  counsel  can  be  heard,  *  to  strike  out  all  of  the  third 
paragraph  of  the  complaint  [or,  answer]  herein,  and  so  much  of 
the  fifth  paragraph  as  is  contained  between  the  word  , 

and  the  word  [or,  so  much  thereof  as  is  contained  be- 

tween the  word  ,  in  folio  ,  and  the  word  ,  in 

folio  ],  both  inclusive,  (/"),  as  irrelevant  or  redundant ;  {g) 

or  for  such  other  relief  as  may  be  just  (A)  [with  costs]. 

[Date.]  [Signature.] 

[Address.] 


1154.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  sfedal  term,  c&c.] 

On  reading  and  filing  [describe  motion-papers],  and  on  motion 
of  Q.E.  for  the  [defendant],  and  after  hearing  S.T. in  opposition 
thereto  [or,  and  on  proof  of  due  service  of  notice  of  the  motion, 
and  no  one  appearing  in  opposition  thereto]  : 

Oederkd,  that  the  matter  contained  in  the  [complaint]  in 
this  action,  from  the  word  "  And,"  in  folio  10  thereof,  to  the 
word  "plaintiff,"  in  folio  21,  be  stricken  out  as  redundant  [or, 
irrelevant]  ;  and  that  as  to  the  matter  contained  in  the  second 
paragraph,  said  motion  be  denied,  (i) 

answer  objectionaWe  statements.  Isaac  (Jt)  If  the  notice  contains  the  general  , 

v.  VeUoman,  3  Abbotts'  Pr.,  464.  prayer  for  relief,  it  may  be  considered 

But  as  this  motion  will  not  be  grant-  as  made  vmder  section  153,  so  that  in 

ed  except  in  clear  cases,  it  is  well  to  a  proper  case  a  whole  defence  or  au- 

move  on  affidavit  where  facts  strength-  swer  may  be  struck  out.    Blake  «.  El- 

ening  the  application  can  be  stated.  dred,  18  How.  Pr.,  340. 

(/)  The  notice  must  specify  the  pre-  (i)  Unlike  a  demurrer,  which  admits 

cise  parts  which  are  to  be  stricken  out.  the  allegations,  this  motion  may  be 

Blake  «.  Bldred,   18  How.  Pr.,  240 ;  sustained  as  to  part  and  denied  as  to 

Benedict  v.  Dake,  6  Id.,  352.  the  residue.    De  Santes  «.  Seaile,  11 

(ff)  The  ground  of  objection  must  be  How.  Pr.,  477. 
specified.  Bowman  «.  Sheldon,  5  Amiy., 
657. 
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1155.  Notice  of  Motion  to  Compel  Plaintiff  to  Elect  Between 
Several  Counts  Setting  Forth  the  Same  Cause  of  Action,  (j) 

[Title  of  catise.] 

Please  take  notice,  that  upon  the  summons  and  complaint  in 
this  action  [and  on  an  affidavit,  of  which  a  copy  is  herewith 
served],  the  undersigned  will  move  the  court,  at  a  special  term 
to  be  held  at  ,  on  the  d^y  of  ,18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  that  the  plaintiif  be  required  to  elect  between  the 
first  stated  cause  of  action  and  the  second  stated  cause  of  action 
in  the  complaint,  and  state  which  he  will  rely  on  ;  and  that  on 
such  election  the  other  be  stricken  out ;  or  in  default  of  so  eleet- 
ina;,  then  that  the  second  stated  cause  of  action  be  stricken  out 
as  redundant ;  {k)  and  for  such  other  or  further  relief  as  may  be 
just  [and  for  the  costs  of  this  motion].  [Signature.^ 

IDate.] 

[Address.] 

1156.  Affldavit.iJ) 

[Title  of  the  cause.] 
[  Yenue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in   the  above  entitled  action. 
[Or  if  otherwise,  show  in  some  way  deponent's  knowledge  of  the 
cirffumstances  involved.] 
• ^ 

(j)  In  some  cases,  the  courts  iave  Pr.,  266 ;  Keteham  v.  Zerega,  1  H.  D. 

struck  out  the  complaint  for  this  irreg-  Smith,  553. 

ularity,  with  leave  to  amend ;  but  the  (A)  The  superfluous  matter  should 

better  practice  is,  only  to  strike  out  aU  be  specified  in  the  notice  of  motion, 

but  one  count ;  and  the  plaintiff  has  the  Higgins  u.  Thomas,  13  Aiboits"  Pr.,  72, 

election  as  to  which  he  will  retain,  note.                          , 

Lackey  v.  Vanderbilt,  10  How.  Pr.,  (Q  No  affidavit  is  necessary  upon 

155 ;  Fern  v.  Vanderbilt,  13  Aiiotts'  this  motion  (Ford  «.  Mattice,  14  How. 

Pj..  73.  Pr.,  91),  except  when  it  is  made  for  the 

There  is,  however,  much  confticfr  as  purpose  of  striking  out  a  cause  of  action 

to  whether  such  pleading  is  to  be  re-  or  a  defence,  repeated  in  such  manner 

garded  as  irregular ;  there  is  good  au-  that  the  pleading  does  not  show  upon 

thority   for    sanctioning    it   in    some  its  face  that  the  two  are  really  identi- 

cases.    Birdseye  v.  Smith,  32  Barb.,  cal.     Lackey   v.  Vanderbilt,  10   Id., 

217;  Smith  ■».  Douglass,  15  Abbotts'  155. 
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II.  That  only  one  transaction  of  the  nature  mentioned  in 
either  of  the  supposed  causes  of  action  set  up  in  the  complaint 
ever  occurred  between  deponent  and  the  plaintiff,  and  that  the 
transactions  mentioned  in  both  of  the  said  supposed  causes  of 
action  are  in  reality  one  and  the  same.  [Signature.'] 

[Jurat.'] 

IX.  Motions  to  Strike  Oct  Ieeelevant  Answers,  (m) 
115Y.  Ifotice  of  Motion. 

[As  in  Form  1153,  to  t/ie  *,  continuing :]  to  strike  out  the 
answer  herein  as  irrelevant;  or  for  such  other  relief  as  may  be 
just  [with  costs].  [Signature.] 

[Bate.] 

[Address.] 

1158.  Order  Thereon. 

[Becitals  as  in  Form  1154.] 

Ordeeed,  that  the  answer  [of  the  defendant  T.  Z.]  in  this 
action  be  stricken  out  as  irrelevant,  with  dollars  costs  to 

plaintiff. 

X.  Motions  to  Steike  Out  Sham  Answees. 

1159.  Notice  of  Motion,  {n) 
[Title  -of  the  cause.] 

Take  notice,  that  on  the  affidavit  herewith  served,  and  on  the 
pleadings  in  this  action,  the  undersigned  will  move  the  court, 
at  a  special  term  to  be  held  at  ,  on  the  day 

(m)  An  entire.answer,  to  be  irrele-  plaintiff  has  obtained  time  to  reply, 

vant,  must  be  not  applicable  or  perti-  Miln  v.  Vose,  4  Sandf.  660 
nent  to  the  cause  of  action  aUeged,  and        There  is  no  unyielding  rule  that  the 

not  serving  to  support  any  defence,  in  motion  must  be  made  at  the  first  possi- 

whole  or  in  part,  to  the  action.    Little-  ble-  term  after  the  service  of  the  an- 

lohu  v.  Greeley,  13  Abiotts'  Pr.,  311.  swer.    Where  delay  is  not  unreasona- 

(n)  A  motion  to  strike  out  an  answer  ble,  and  does  not  appear  to  have  preju- 

as  sham  or  insufficient  may  be  made  diced  the  defendant,  it  is  not  ground 

at  any  time  before  trial,  though  the  for  denying  the  motion.    Tibballs  v. 

Selfridge,  13  Sow.  Pr.,  64. 
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of  ,18     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  to  strike  out  the  answer 
herein  as  sham  [or,  the  first  defence  in  the  answer  herein  as 
sham,  and  the  second  defence  as  irrelevant] ;  (o)  or  for  such 
other  relief  as  may  be  just  [with  costs].  [Signature.'] 

[Bate.] 

[Address.] 

1160.  Affida/vit  to  Falsity  of  Answer. 

[Title  of  the  oause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says ; 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action. 
*  II.  That  he  has  read  the  answer  of  the  defendant  Y.  Z.  herein, 
and  that  the  defence  of  payment  therein  set  tip  is  wholly  and 
absolutely  false;  that  the  defendant  has  never  paid,  or  in  any 
way  satisfied,  the  demand  set  up  in  the  complaint,  nor  any  part 
thereof;  nor  has  he  ever  paid,  by  himself  or  his  agents,  to  the 
plaintiff,  or  to  any  of  his  agents,  any  part  of  the  sum  alleged 
by  the  said  answer  to  have  been  paid. 

III.  That  the  only  person  ever  employed  by  deponent  to  ask 
or  receive  money  from  the  defendant  is  one  E.  F.,  whose  afS- 
davit  is  hereto  annexed ;  and  that,  to  the  best  of  deponent's 
knowledge  and  belief,  no  other  person  ever  asked  or  received 
any  thing  from  the  defendant  for  account  of  this  deponent. 

[Jurat.]  [Signature.] 

1161.  Corroborative  Affida/vit. 

[Title  of  the  cause.] 
[Venue  J] 
E.  F.,  being  duly  sworn,  says: 

I.  That  he  is  a  clerk  in  the  employment  of  the  plaintiff,  and 
attends  to  the  collection  of  the  debts  due  to  the  latter. 

II.  That  he  has  frequently  asked  the  defendant  for  payment 

(o)  It  is  the  better  practice,  where  a  sham  and  which  as  frivolous.    But  it 

motion  is  noticed  to  strike  out  several  is  not  essential.    Bailey  «.  Lane,  13 

defences  as  frivolous,  and  also  as  sham,  AUboM  Pr.,  354 
to  specify  which  defence  is  moved  as 


216  ABBOTTS'  FORMS. 


Motions  Respecting  Pleadings. 


of  the  amount  demanded  by  the  complaint  in  this  action,  and 
the  defendant  has  always  refused  to  pay  the  same,  and  never 
has  paid  any  part  thereof  to  deponent ;  nor,  so  far  as  deponent 
is  informed  and  believes,  to  any  other  person. 
\Jurat.'\  [/Signature.] 

1162.  Order  Thereon. 

[JRecitals  as  in  Form  1154.] 

Oedeeed,  that  the  answer  of  the  defendant  T.  Z.  in  this  ac 
tion  be  stricken  out  as  sham,  (j?)  with  dollars  costs  to 

plaintiff,  {g) 

1163.  Notice  of  Motion  to  SVrihe  Out  One  Defence  as  Sham^ 
a/ndfor  Judgment  upon  the  Other  as  Frivolous,  (f) 
l^As  in  Form  1153,  to  the  *,  continuing:']  That  the  first  defence 
in  the  answer  herein  be  struck  out  as  sham  or  irrelevant,  and 
that  the  second  defence  be  overruled  as  frivolous,  and  that 
judgment  be  given  for  the  plaintiff  thereon;  or  for  such  [&c., 
concluding  as  in  Form  1153.] 

XI.  Motions  foe  Judgment  on  Feivolous  Pleadings.  («) 
1164.  Notice  of  Motion. 

Please  take  notice,  that  on  the  pleadings  in  this  action,  {t) 
the  undersigned  will  move  the  court,  at  a  special  term  to  be 
held  at  ,  on  the  day  of  ,  18     ,  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard 

(p)  If  the  answer  is  frivolous,  the  or-  diced  thereby,  upon  a  previous  notice 

der  should  not  be  that  it  be  struck  out,  of  five  days,  may  apply  to  a  judge  of 

but  that  it  be  overruled,  and  plaintiff  the  court,  either  in  or  out  of  the  court, 

have  judgment.    Briggs  v.  Bergen,  23  for  judgment  thereon,  and  judgment 

N.  T.,  163;  People  v.  MeCumber,  18  may  be  given  accordingly, — the  mo- 

Id.,  315.  tion  may  be  made  and  decided  at  cham- 

(y)  It  is  not  usual  to  give  leave  to  bers,asv(fell  as  at  special  term.    Wither 

ansvrer  anew.  spoon  v.  Van  Dolar,  15  How.  Pr.,  266 , 

(r)  This  practice  is  approved  in  Peo-  -Fales  v.  Hicks,  13  Id.,  153. 

pie  B.  MeCumber,  18  N.  T.,  315.  (Q  No  aflBdavit  is  necessary  as  a  foun 

(«)  Under  section  347  of  the  Code  of  dation  of  a  motion  for  judgment  for  a 

Procedure, — that  if  a  demurrer,  answer,  frivolous  answei.    Darrow  «.  Miller,  5 

or  reply  be  frivolous,  the  party  preju-  Sow.  Pr.,  347 ;  S.  C,  3  Code  B.,  341. 
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[or,  will  move  before  Mr.  Justice  ,  at  his  office,  in  the 

city  of  ,  on  the  day  of  j  18     ,  at  o'clock 

in  the  noon],  for  an  order  overruling  the  [answer]  herein 

as  frivolous,  and  for  judgment  thereon,  and  for  such  other  or 
further  relief  as  may  be  just  [and  for  the  costs  of  this  mo- 
tion]. ■  [Signature.] 

[Date.] 

[Address.] 

1165.  Order  Thereon. 

[Title  of  the  cause.]  At  a  special  term,  c&c.  [or,  if 

at  chambers,  add  date  at 
foot  of  order  ^ 

On  reading  and  filing  the  pleadings  in  this  action,  and  notice 
of  this  motion  [and  proof  of  due  service  thereof],  and  on  mo- 
tion of  Q.  E.,  for  the  defendant,  and  after  hearing  S.  T.  [or  no 
one  appearing]  in  opposition  thereto : 

Okdeeed,  that  the  answer  [or,  the  demurrer]  of  the  defend- 
ant T.  Z.  herein  be  overruled  as  frivolous ;  *  and  that  the  plain- 
tiff have  judgment  thereon  for  the  relief  demanded  in  the  com- 
plaint, with  costs  of  this  action,  and  dollars  costs  of  this 
motion. 

1166.  The  Same  ; — Beserving  Leave  to  Amend,  {u) 

[As  in  preceding  form  to  the*,  cotitinuing :]  with  leave  to  the 
defendant  to  answer  [anew]  within  days  after  service  of 

this  order  upon  [state  terms]  ;  and  that  if  he  fail  to  do  so,  that 
the  plaintiff  have  judgment  thereon  for  the  relief  demanded  in 
the  complaint,  with  costs  of  this  action,  and  dollars  costs 

of  this  motion. 


(u)  The  motion  may  be  granted  con-    to  serve  a  new  answ^er  upon  terma. 
ditionaUy,  reserving  leave  to  defendant    Pales  v.  Hicks,  13  Sow.  Pr.,  153. 
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T.  Application  on  Death  oe  Disability  of  Plaintiff. 

1167.  Notice  of  Motion,  {a) 
[Name  of  court.l 


In  the  matter  of  the  petition  of  A.  B. 
and  0.  D.,  to  have  continued  an  ac- 
action  pending  in  this  court  be- 
tween said  A.  B.,  plaintiff,  and  one 
T.  Z.,  defendant.  (5) 


Please  take  notice,  that  on  the  annexed  petition,  and  on  the 
pleadings  in  this  cause,  the  undersigned  will  moYe  the  court,  at 
a  special  term  to  be  held  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  for  an  order  directing  the  *  action  re- 
ferred to  in  the  annexed  petition,  heretofore  pending  in  this 
court  between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  to  be  con- 
tinued by  0.  D.  as  plaintiff  jointly  with  A.  B.,  plaintiff  above 
named  [or,  in  the  name  of  C.  D.,  describing  his  official  or  trust 
capacity,  if  any,  as  plaintiff,  in  place  of  A.  B.,  plaintiff  above 
named],  and  granting  the  said  C.  D.  leave  to  amend  the  com- 
plaint herein,  as  he  shall  be  advised,  and  for  such  other  relief 
as  may  be  just.  [Signature^ 

[Date.] 

[Address.] 


(a)  The  motion  to  revive  should  be 
made  on  notice  to  all  parties  who  have 
appeared  (White  «.  Buloid,  3  Paige, 
475;  Douglass  ®.  Sherman,  M.,  358); 
but  vrhere  the  surviving  defendants 
have  no  interest  in  the  question,  and 
would  have  no  right  to  resist  the  mo- 
tion, notice  is  unnecessary  (Gordon  v. 
Sterling,  13  Sow.  Pr.,  405) ;  and  if,  in 
an  action  to  recover  real  property,  the 
plaintiff  die,  leaving  a  widow,  she  need 


not,  as  widow,  join  in  an  application, 
on  the  part  of  the  heirs,  for  leave  to 
continue  the-  action  in  the  name  of 
the  heir.  Ash  «.  Cook,  3  AbhoUs'  Pr., 
389. 

(6)  When  the  application  is  made  by 
a  party  to  the  action,  the  papers  should 
be  entitled  in  the  cause.  But  where 
made  by  a  third  person  seeking  to  be 
made  a  party,  it  is  more  proper  to  en- 
title them  as  above. 
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1168.  Petitionee)  ly  Receiver  or  Assignee  of  Plaintiff'' s  Title, 
to  Continue  Action  in  his  Own  Name,  {d) 

[Title  as  in  preceding  form.] 

To  the  Supreme  Court  held  in  and  for  the  county  of 
The  petition  of  A.  B.  and  0.  D.  shows  to  the  court: 
I.  That  on  or  about  the  day  of  ,  18     ,  A.  B., 

above  named,  commenced  an  action  in  this  court  against  *  one 
Y.  Z.  for  [here  state  brief  y  the  cause  of  action,  and  then  pro- 
ceed to  show  what  stage  the  cause  is  in, — e.  g.,  thu^], — that  issue 
was  joined  therein  by  the  service  of  the  defendant's  answer  on 
the  day  of  ,  18     ;  that  said  action  was  referred,  >y 


(c)  Motions  in  actions,  made  after  the 
commencement  tliereof,  may  in  general 
be  founded  upon  verified  petition,  or 
by  afiadavit,  or  by  botb,  at  the  election 
of  the  moving  party.  When  the  ap- 
plication is  made  by  a  person  not  a 
party  to  the  suit,  it  seems  the  better 
coarse  to  apply  on  petition.  The  order 
to  substitute,  as  a  party  to  the  action, 
the  assignee  of  the  cause  of  action, 
should  be  made  on  the  application  of 
the  assignee  (M'Gown  v.  Leavenworth, 
2  E.  D.  Smith,  34 ;  Howard  i>.  Taylor, 
11  Sow.  Pr.,  380) ;  and  if  the  applicar 
tion  is  made  by  the  assignor,  it  must 
be  on  notice  to  the  assignee.  Howard 
V.  Taylor,  supra. 

(d)  Where  the  cause  of  action  is  as- 
signed pending  the  suit,  it  is  discre- 
tionary with  the  court  to  permit  the 
assignee  to  be  substituted  in  the  place 
of  the  original  party.  Harris  «.  Ben- 
nett, 6  Sow.  Pr.,  320  ;  S.  C,  1  Code  B., 
N.  8.,  203  ;  Sheldon  v.  Havens,  7  Sow. 
Pr.,  268;  Murray  «.  General  Mutual 
Ins.  Co.,  2  Duer,  607 ;  Ford  v.  David,  1 
Bosw.,  571 ;  see,  also,  Howard  ®.  Taylor, 
11  Sow.  Pr.,  380. 

He  who  applies  to  be  substituted  as 
plaintiff,  on  the  ground  of  a  transfer  of 
interest  to  himself,  must  show  a  clear 
prima-facie  cause  of  succession  to  the 
plaintiflf's  title.   And  the  court  vrill  not. 


on  a  motion  of  this  kind,  determine 
which  of  two  persons  is  the  legal  suc- 
cessor to  the  title.  St.  John  v.  Croel, 
10  Sow.  Pr.,  253. 

In  an  action  against  joint  debtors,  the 
order  wUl  not  be  granted  after  judg- 
ment against  one,  and  on  a  transfer  of 
interest  arising  before  service  of  sum- 
mons against  the  other.  Thus,  in  action 
against  maker  and  indorser,  the  plain- 
tiffs entered  judgment  against  the 
maker,  before  the  indorser  was  served. 
A  receiver  of  plaintiff's  property  was 
subsequently  appointed;  after  which 
the  indorser  was  served  with  the  sum- 
mons. A  motion  was  then  made  to 
substitute  the  receiver  as  plaintiff,  in- 
stead of  the  first  plaintiffs.  Sdd,  that 
the  motion  could  not  be  granted.  At 
the  time  of  the  appointment  of  the  re- 
ceiver, there  was  no  action  pending, 
j  udgment  having  been  perfected  against 
the  maker,  and  the  indorser  having 
then  not  been  served.  East  Hiver 
Bank  v.  Cutting,  1  Sosw.,  637. 

If  the  plaintiff  died  after  assigning, 
there  is  no  necessity  for  a  revivor  ;  for 
upon  the  decease  of  the  complainant, 
his  representatives  have  no  interest  in 
the  subject-matter  of  the  suit,  and  the 
assignee  may  apply  to  the  court  to  be 
substituted  as  plaintiff.  Sidley  v.  Smith, 
3  Sow.  Pr..  68. 
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order  of  this  court,  on  the  day  of  j  18     ,  to  R.  F., 

Esq.,  to  hear  and  determine  the  same ;  that  the  trial  thereof  is 
now  pending  and  undetermined  before  him.  f 

II.  That  pending  said  action,  and  on  tlie  day  of  , 

18  ,  upon  application  duly  made  by  O.  P.,  a  judgment- 
creditor  of  said  A.  B.  in  proceedings  supplementary  to  execu- 
tion, your  petitioner  was,  by  the  order  of  Hon.  ,  one  of 
the  justices  of  the  Supreme  Court  [or,  county  judge  for  the 
county  of  J,  duly  appointed  receiver  of  the  property  of 
said  A.  B. 

[Or,  II.  That  pending  said  action,  and  on  the  day 

of  5 18     ,  said  A.  B.,  plaintiff  in  said  action,  duly  as- 

signed and  transferred  the  note  in  the  complaint  mentioned,  for 
a  valuable  consideration,  to  your  petitioner,  who  is  now  the 
lawful  owner  and  holder  thereof]. 

Wherefore,  your  petitioner  prays  that  he  may  be  substituted 
as  plaintiff  in  said  action  in  place  of  said  A.  B.,  and  that  said 
action  may  be  continued  in  his  name,  and  that  he  may  have 
such  other  relief  as  may  be  just,  [Si(/nature.] 

[Date.] 

1169.    Verification  of  t7ie  Same. 
[  Venue.] 

0.  D.,  being  duly  sworn,  says  that  he  has  read  [or,_  heard 
read]  the  foregoing  petition  subscribed  by  hini,  and  knows  the 
contents  thereof;  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  on  information  and 
belief^^and  as  to  those  matters  he  believes  it  to  be  true. 

[Jurat.']  [Signature.] 

1170.  Petition,  After  Marriage,  of  Female  Plaintiff,  Filed  by 
Hushand,  to  Home  Action  Continued  in  Joint  Names,  (e) 

[As  in  Form  1168,  to  the  f,  continuing:] 
II.  That  pending  said  action,  and  on  the  day  of 

1 8  ,  your  petitioner,  A.  B.,  was  married  to  your  petitioner  0.  D., 
above  named,  who  thereby  became,  and  now  is,  a  necessary 

(«)  As  to  the  cases  in  wliicli  it  is  ne-  and  see  Quackenbush.  «.  Leonard,  10 

cessary  that  the  husband  should  be  Paige,  131 ;  and  Campbell «.  Bownc,  5 

joined  as  co-plaintiff  with  his  wife,  see  Id.,  84. 
Code,  %  114;  Laws  of  1862  and  1863; 
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party-plaintifF  her,ein,  as  your  petitioners  are  advised  and  be- 
lieve. 

Wlierefore,  your  petitioners  pray  the  order  of  this  court,  that 
said  action  may  be  continued  by  your  petitioners  jointly  as 
plaintiffs  against  said  Y.  Z.,  and  that  your  petitioners  may  have 
[leave  to  amend  the  complaint  as  they  may  be  advised,  and] 
such  other  relief  as  may  be  just.  [Signatures.] 

[Date.] 

[  Verification,  as  in  Form  1169.] 

1171.  Petition  ly  Executor,  Administrator,  or  Heir  of  Be- 
ceased  Plaintiff. 
[Title  as  in  Form  1167,  ante^] 
To  the  Supreme  Court  held  in  and  for  the  county  of 

Tlie  petition  of  C.  D.  and  E.  F.,  executors  of  the  last  will  and 
testament  [or,  administrators  of  the  goods,  &c.,  which  were]  of 

A.  B.,  deceased  [or,  heirs  of  A.  B.,  deceased],  shows  to  the 
court : 

I.  That  on  or  about  the  day  of  ,  18     ,  one  A. 

B.  commenced  an  action  in  this  court  against  one  Y.  Z.  (/) 
for "  [state  the  cause  of  the  action,  and  its  condition,  as  in 
Form  1168.] 

II.  That  said  A.  B.  died  on  or  about  the  day  of 

last,  ((7)  and  pending  said  action,  having  first  duly  made  and 

(/)  Where,  in  an  action  against  a  proceedings, — the  granting  an  order  of 
non-resident  defendant,  the  summons  is  attachment  gives  the  court  sufficient 
served  by  publication  under  an  order  of  Jurisdiction,  the  defendant  having  died 
the  judge,  the  suit  is  not  deemed  com-  since  the  order  was  ma^de,  to  substitute 
menced  until  the  expiration  of  the  the  personal  representative  of  the  de- 
time  prescribed  for  publication ;  so  that  ceased  in  his  place  as  a  party-defend- 
if  the  defendant  die  before  the  expira-  ant,  even  though  service  of  summons  is 
tion  of  such  time,  no  action  is  pending  by  publication,  and  is  not  completed. 
that  can  be  revived  against  his  repre-  Moore  v.  Thayer,  supra. 
sentatives.  McEweu  «.  Public  Admin-  {g)  Under  section  131  of  the  Code, 
istrator,  3  Code  B.,  139  ;  Moore  a.  the  court  has  no  discretion  to  continue 
Thayer,  10  Barb.,  258 ;  S.  C,  6  Mow.  an  action  upon  motion  after  the  year 
Pr.,  47 ;  3  Code  B.,  176.  has  elapsed.  After  that  time  the  con- 
But,  under  section  139  of  the  Code,  tinuance  must  be  by  supplemental 
— which  provides  that  from  the  time  of  complaint.  Coon  -ii.  Knapp,  13  So\ii. 
an  allowance  of  a  provisional  remedy  Pr.,  175 ;  MS'tter  of  BorsdorfF,  17  Ai 
in  a  civil  action,  the  court  shall  be  lott^  Pr.,  168.  To  the  contrary  was 
deemed  to  have  acquired  jurisdiction,  .Johnson  D.  WUliams,  2  Id.,  229. 
and  to  have  control  of  all  subsequent 
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published  his  last  will  and  testament,  by  which,  among  other 
things,  he  appointed  your  petitioners  (A)  his  executors;  that 
your  petitioners  have  proved  said  will,  and  letters-testamentary 
thereon  were  duly  made  and  issued  to  them  by  the  surrogate  of 
the  county  of  ,  on  the  day  of  j  18     j  and 

that  they  have  undertaken  the  execution  thereof. 

[^Or,  where  the  amplication  is  iy  administrators:  II.  That  said 
A.  B.  died  intestate  on  or  about  the  day  of  >  18     , 

and  pending  said  action ;  and  that  letters  of  administration 
upon  his  estate  were  duly  made  and  issued,  on  the  day 

of  last,  by  the  surrogate  of  the  county  of  ,  to  the 

petitioners,  who  have  qualified  and  entered  upon  their  duties  as 
such  administrators.] 

III.  That  at  the  time  of  his  death  the  said  note  [or  other  cause 
of  action']  was  still  owned  by  the  said  A.  B. ;  and  the  amount 
thereof,  with  the  interest  thereon,  is  still  due  from  the  said 
defendant ;  and  the  said  [note]  is  now  held  by  this  deponejit, 
and  forms  a  part  of  the  assets  in  his  hands  belonging  to  the 
estate  of  said  A.  B.,  deceased. 

[Or,  where  the  amplication  is  iy  heirs,  substitute  for  IT.  a7id 
III.  above :  IL  That  said  A.  B.  died  intestate  on  or  about 
the  day  of  5  18     ,  and  pending  said  action,  and 

leaving  your  petitioners,  who  are  his  only  children,  his  heirs-at- 
law,  and  as  such  they  inherited  all  his  interest  and  estate  in 
the  lands  which  are  the  subject  of  said  action.]  (t) 

IV.  That  your  petitioners  are  desirous  of  continuing  the 
action  above  referred  to,  as  executors  [or,  administrators,  or, 
heirs]  of  said  A.  B.,  against  said  T.  Z. 

Wherefore,  your  petitioners  pray  that  said  action  may  be  so 
continued  by  them,  and  that  your  petitioners  may  have  leave 


(Ji)  It  is  only  necessary  for  those  to  every  part  of  the  subject  of  litigation, 

join  to  whom  letters-testamentary  have  ■without  further  parties,  the  suit  does 

been  granted,  and  who  have  qualified,  not  abate,  and  the  court  will  order  it 

Imws  of  1838,  103,  ch.  149 ;  Moore  v.  to  proceed.    2  Bev.  Stat.,  184,  §  107 ; 

Willett,  3  J«.,   522.    Formerly  the  Leggett B.Dubois, 3  Pffljjrg, 211 ;  Brown 

rule  was  otherwise.    Bodle  v.  Hulse,  5  v.  Story,  Id.,  594 ;  Lachaise  v.  Libby, 

Wend.,  313.  13  Abbotts'  Pr.,  6.    In  such  case  it  is 

(i)  When  the  right  of  the  decedent  enough  to  file   a  suggestion   of  the 

vests  in  some  of  the  survivors,  so  that  death. 
a  perfect  decree  may  be  made  as  to 
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to  amend  the  complaint  therein  as  they  may  be  advised ;(_/) 
and  may  iave  such  further  relief  as  may  be  just. 
[Bate.}  [Signatures.] 

[  Verification,  as  in  Form  1169.] 

1172.  Corroborative  Affidamt. 

[Title  of  cause  or  of  petition.] 
[  Venice.] 

]£_  JSl'.j  of  ,  being  duly  sworn,  says  that  he  was  the 

attorney  of  A.  B.,  in  his  lifetime,  in  the  action  mentioned  in  the 
foregoing  petition;  and  that  the  said  action  was  commenced, 
issue  joined  therein,  and  was  pending  and  undetermined  at  the 
time  of  the  death  of  the  said  A.  B.,  as  stated  in  said  affidavit ; 
and  that  O.  P.,  of  aforesaid,  is  the  attorney  of  the  said 

defendant  in  said  action.  [Signature.] 

[Jurat.] 

1173.  Order  for  Continuance. 

[Title  of  the  cause.]  [At  a  special  term,  dec] 

On  reading  and  filing  the  petition  of  C.  D.  and  affidavit  of 
M.  ISr.,  dated  the  day  of  ,  and  the  pleadings  in  this 

action  [and  proof  of  due  service  of  notice  of  this  motion],  and 
on  motion  of  Q.  E.,  counsel  for  said  0.  D.,  assignee  [or,  receiver, 

(J)  Prior  to  the  Code,  wherever  a  conld  not  be  continued  by  a  bill  of 

suit  abated  by  death,  and  the  interest  revivor.    In  such  cases,  an  original  biU, 

of  the  person  whose  death  had  caused  in  the  nature  of  a  bill  of  revivor  and 

the  abatement  was  transmitted  to  that  supplemeut,was  requisite,  on  which  the 

representative  which  the  law  gives  or  question  of  title  might  be  put  in  issue 

ascertains,  as  an  heir-at-law,  executor,  and  litigated.    Douglass  «.  Sherman,  2 

or  administrator,  so  that  the  title  could  Paige,  358  ;  Brady  v.  McCosker,  1  N. 

not  be  disputed,  at  least  in  the  Court  of  T.  (1  Comst),  214.    Since  the  Code,  a 

Chancery,  but  the  person  in  whom  the  revivor  may  probably  be  ordered  by 

title  was  vested  was  alone  to  be  ascer-  the  court,  on  motion  or  petition ;  but 

tained,  the  suit  might  be  continued  by  where,  formerly,  an  original  biU  was 

a  bill  of  revivor  merely ;  but  where  by  rendered  necessary,  a  clause  should  be 

the  death  of   a   party  the  suit  was  inserted  in  the  order  of  continuance, 

abated,  and  his  interest  or  title  to  the  giving  to  the  plaintiff  a  right  to  amend 

property  in  controversy  was  transmitted  his  compl  aint,  or  to  file  a  supplemental 

by  a  devise,  or  in  any  other  manner  complaint,  so  that  his  interest  to  the 

BO  that  the  title,  as  well  as  the  person  property  in  controversy  may  be  prop 

entitled,  might  be  a  subject  of  litiga-  erly  litigated  in  the  action, 
tion  in  the  Court  of  Chancery,  the  suit 
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Motion  for  Leave  to  Serve  Supplemental  Complaint. 

or^  executor,  w,  administrator,  or,  heir]  of  the  plaintiff,  de- 
ceased, and  after  hearing  O.  P.,  of  counsel  for  the  defendant  [w, 
no  one  appearing]  in  opposition :  (^)  * 

Ordered,  that  the  above  entitled  action  be  continued  by 
C.  D.,  as  plaintiff,  jointly  with  A.  B.,  plaintiff  above  named  [or, 
that  C.  D.  be  substituted  as  plaintiff  herein,  in  the  place  of 
A.  B.,  plaintiff  above  named],  and  that  the  above  entitled  action 
be  continued  by  him  as  receiver  \or  otherwise^  of  said  A.  B. 
[and  further,  that  he  be  allowed  to  amend  the  complaint — or, 
say,  serve  a  supplemental  complaint — herein,  as  he  shall  be 
advised].  (Z) 


1174.  Notice  of  Motion  for  Leave  to  Continue  Action,  or  to 
Serve  Sv/pplemental  Complaint. 

[Title  of  the  cause.} 

Take  notice,  that  on  the  affidavit  o^  ■which  a  copy  is  herewith 
served  upon  you,  and  on  the  pleadings  in  this  action,  C.  D.,  as 
executor  of  the  plaintiff,  will  move  the  court,  at  a  special  term 
thereof  to  be  held  at  ,  in  ,  on  the  day  of 

,  18     ,  at  .    o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  cajj  be  heard,  for  leave  to  continue  this 
action  [or,  to  serve  a  supplemental  complaint]  in  the  name  of 
the  said  [executor]  as  plaintiff,  or  for  such  other  or  further  relief 
as  may  be  just.  [Signature."} 

[Date.]  Attorney  for  C.  D.,  .executor. 

[Address.} 

(/c)  On  a  motion  for  leave  to  continue,  was  in  at  the  time  of  the  abatement.   3 

if  the  pleadings  show  a  cause  of  action  Ba/rb.  Oh.  Pr.,  58.    Where  the  cause 

which  survives,  the  court  will  not  hear  is  pending,  and  some  evidence  has  al- 

affidavits  to  show  the  contrary, — e.  g.,  ready  been  taken,  it  is  well  to  insert  a 

that   the  plaintiff  had  assigned   the  special  order  that  the  evidence  already 

claim  before  the  commencement  of  the  taken  shall  stand  as  evidence  in  the 

suit.    Wing  «.  Ketcham,  3  Eow.  Pr.,  cause. 
385;  S.  C,  3  Oode-B.,  7.  The  order  should  be  served  on  the 

(Z)  The  effect  of  this  order  is  to  place  defendant's  attorney.    %Bci/rl)  Oh.Pr., 

the  suit  in  the  same  condition  that  it  50. 
Vol.  n.— 15 
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1175.  Order,  hy  Consent,  SuhsUtutmg  Executors,  without  Pre- 
judice to  Proceedings  Already  Had. 

[Title  of  the  cause.]  [At  a  special  term,  <&c.] 

On  reading  and  filing  the  afiidayit  of  M.  N.,  showing  the 
death  of  A.  E.,  the  plaintiff  in  the  above  entitled  action,  and 
the  granting  of  letters-testamentary,  under  and  by  virtue  of  his 
last  will  and  testament,  to  0.  D.  and  E.  F.,  by  the  surrogate  of 
Kings  county,  and  on  motion  of  M.  E".,  plaintiff's  attorney  * 
(the  defendant's  attorney  consenting  thereto) : 

Oedeeed,  that  this  action  be  and  the  same  is  hereby  revived 
and  continued  in  the  name  of  the  said  0.  D.  and  E.  F.,  execu- 
tors of  the,  last  will  and  testament  of  A.  B.,  deceased,  as  plain- 
tiffs; and  that  the  said  executors  be  and  they  hereby  are  sub- 
stituted as  plaintiffs  in  the  place  and  stead  of  the  said  A.  B., 
deceased,  and  that  such  revivor  and  continuance  be  without 
prejudice  to  any  of  the  proceedings  already  had  in  this  action. 

1176.  Petition  ly  Swrviving  Plaintiff. to  Compel  Bepresentatvoe 

of  Deceased  Co-joHavntiff  to  Continue. 

[State  action  hy  two  plaiidiffs  and'  death  of  one,  leaving 
joint  interest  in  his  representatives  and  the  survivor  ; — see  Form 

1177,  to  the*,  and  continue :\  the  said  action  has  not  been  re- 
vived or  continued,  or  any  thing  done  therein ;  and  that  said 
[representative}  refuses  to  allow  your  petitioner  to  continue  said 
action  in  his  name  as  administrator,  as  one  of  the  plaintiffs^ 

Wherefore,  your  petitioner  prays  for  an  order  requiring  the 
said  [representative]  to  join  your  petitioner  in  an  application  to 
ha,ve  the  said  action  revived  and  continued  in  the  name  qf  the 
said  [representative]  as  administrator  as  aforesaid,  and  this  pe- . 
titioner  as  plaintiff,  by  a  certain  time  therein  to  be  specified ;  or 
that  your  petitioner  be  allowed  to  take  such  proceedings  as 
may  be  necessary  to  revive  and  continue  said  action,  making 
the  said  [representative]  administrator  as  aforesaid,  a  party- 
defendant  in  said  action.  [Signature.^ 

[Date.] 

[  Verification,  as  in  Form  1169.] 


PROCEEDINGS  RELATIVE  TO  CHANGES  OF  PARTIES.       227 
Defeildailt's  Petition  to  Revive. 


1117.  .Petition  hy  Defendant  to  have  Action  continue^d,  Plain- 
tiff homing  Died,  and  Action  not  having  been  Revived  on 
His  Behalf,  (m) 

[Title  of  the  cause.] 

To  the  Supreme  Court  held  in  and  for  the  county  of 

The  petition  of  T.  Z.,  defendant  above  named,  shows  to  this 
court : 

r  That,  on  or  about  the  day  of  ,18     ,  A.  B., 

above  named,  commenced  an  action  in  this  court  against  this 
defendant  for  [hefe  state  the  cause  of  the  action,  and  its  condition 
as  in  Form  1168]. 

II.  That,  as  the  petitioner  is  informed  and  believes,  A.  B., 
plaintiff  above  named,  died  on  or  about  the  day  of 

last,  (n)  having  first  made  and  published  his  last  will  and  testa- 
ment in  due  form  of  law,  by  which,  among  other  things,  he  ap- 
pointed 0.  D.  and  E.  F.  his  executors ;  that  they  have  proved 
said  will,  and  taken  upon  themselves  the  execution  thereof;  but, 
to  the  best  of  your  petitioner's  information  and  belief,  *  have 
failed  to  make  any  application  to  have  the  above  entitled  action 
continued  by  them  as  plaintiffs,  (o) 

Wherefore,  your  petitioner  prays  that  the  above  entitled  ac- 
tion may  be  continued  in  their  names,  or  that  the  complaint 

(m)  The  representatives  of  a  plain-  them.    If  the  surviving  complainants" 

tiff  who  has  died  pending  the  action,  omitted  to  proceed  with  the  suit,  it 

have  no  right  to  elect  whether  it  shall  could  he  dismissed  as  against  them  for 

stand  revived  or  not ;  the  defendants  non-prosecution.   Williamson  v.  Moore,, 

are  entitled  to  have  the  suit  continued  5  San^.,  647. 

in  the  name  of  the  plaintiff's  represen-  {n)  Eighty  days  before  the  applica- 

tatives.    Ridgeway  i).  Bulkley,  7  Sow.  tion  is  made.    2  Bev.  Stat.,  185,  §  117. 

Pr.,  269 ;  see,  also,  Rogers  «.  Paterson,  (o)  This  averment  must,  of  course,  be 

4:  Paige,  409.  varied  to  correspond  to  the  circumstan- 

Where  a  part  only  of  the  plaintifis  ces  of  the  case.    Oftentimes  the  heirs, 

died,  and  the  cause  of  action  did  not  and  not  the  executors  or  administrators, 

survive  to  the  survivors,  a  motion  by  are  the  proper  parties  to  continue  the 

defendant  to  compel  them  to  revive  the  action. 

action  was  denied.    It  was  held  that  The  order  need  not  necessarily  b& 

the  defendant  should  move  on  petition  made  in  the.  alternative.    The  repre- 

niider  the  Revised  Statutes,  and  on  no-  sentatives  of  the  deceased  plaintiff  have 

tice  to  the  representatives  of  the  de-  not  ths  right  to  elect  to  have  the  com- 

ceased  plaintiff,  for  an  order  requiring  plaint  dismissed.    The  court  has  the 

them  to  revive  the  suit,  or  the  com-  power  to  make  such  order  as  may  be 

plaint  would  be  dismissed  as  regarded  proper 
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herein  be  dismissed,  so  far  as  their  interests  are  concerned,  and 
that  3'our  petitioner  have  judgment  thereupon  against  the  said 
C.  D.  and  E.  F.,  as  executors  as  aforesaid,  for  the  costs  of  such 
action ;  or  for  such  other  order  as  may  be  just. 

[Siffnature.] 
[  Yerifioation,  as  in  Form  1169.] 

1178.  Order  to  Show  Co/use,  on  the  Foregoing  Petition,  (p) 

On  the  within  petition,  let  the  plaintiffs  show  cause  at  a 
special  term,  to  be  held  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  forenoon,  why  the  above  entitled 

action  should  not  be  continued  in  the  names  of  0.  D.  and  E.  F., 
executors  above  named,  or  the  complaint  herein  be  dismissed, 
so  far  as  the  interests  of  said  executors  are  concerned,  with  costs 
[or,  why  the  petition  should  not  be  granted]. 

11Y9.  Order  Thereon,  Absolute,  (g-) 

\As  in  Form  1173,  to  the  *,  continuing  .•] 

Oedered,  that  the  above  entitled  action  be  continued  in  the 
names  of  C.  D.  and  E.  F.  as  executors  of  A.  B.,  plaintiff  above 
named  [or,  that  the  complaint  herein  be  dismissed  so  far  as  the 
interests  of  C.  D.  and  E.  F.,  executors  of  A.  B.,  plaintiff  above 
named,  are  concerned;  and  that  the  defendant  have  leave  to 
enter  judgment  against  said  C.  D.  and  E.  F.,  as  executors,  for 
the  costs  of  the  action,  with  dollars  costs  of  this  motion]. 


(i))  This  order,  to  show  cause,  should  desirous,  for  any  reason,  to  compel  the 

be  obtained  from  the  court,  and  served  continuance  of  the  action  (e.  g.,  where 

on  the  attorney  for  the  plaintiff.  3  JJeo.  the  answer  prays  affirmative  relief),  the 

Btat.,  185,  §  118.  absolute  order  of  continuance  may  bo 

(?)  In  all  ordinary  cases,  it  wiU  proba^  proper.    In  such  case,  a  certified  copy 

bly  be  sufficient  to  obtain  an  order  in  of  the  order  should  be  served  upon  the 

the  alternative,  that  the  action  be  con-  representatives  of  the  plaintiff;  and  on 

tinued  or  the  complaint  be  dismissed  their  faUure  to  appear,  their  default 

(as  in  next  form),  which  order  may  be  may,  perhaps,  be  taken,  or,  what  would 

made  absolute,  on  affidavit   showing  probably  be  the  better  course,  their  ap- 

that  the  representatives  have  failed  to  pearance  compelled  by  attachment,  ao- 

avail  themselves  of  the  opportunity  to  cording  to  the  former  practice  of  the 

continue  the  action.  Court  of  Chancery.    See  Oc/tZe,  §  469. 

Where,  however,  the  defendant  is 
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1180.  Another  Form; — In  the  Alternati/oe. 

[JLs  in  Form  11Y3,  to  the  *,  continuing ;] 

Obdeeed,  that  the  said  C.  D.,  executor  as  aforesaid,  revive 
and  continue  said  action,  by  filing  and  serving  a  supplemental 
complaint  therein,  within  twenty  days  after  service  of  a  copy 
of  this  order ;  or  that,  in  default  thereof,  the  complaint  in  said 
action  be  dismissed,  and  the  defendant  have  leave  to  enter  judg- 
ment against  the  said  C.  D,,  executor,  as  aforesaid,  for  the 
costs  of  such  action. 

1181.  Notice  of  Motion  to  Declare  Action  Abated,  Unless  the 
Proper  Parties  Revive  It.  {r) 

[Title  of  the  cause.'] 

Please  take  notice,  that  on  the  affidavit  of  which  a  copy  is 
herewith  served,  the  undersigned  will  move  the  court,  at  a 
special  term  to  be  held  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  *  to  require  this  action  to  be  revived 
and  continued  by  the  executor  of  the  above-named  A.  B.,  de- 
ceased, as  plaintiff  herein,  within  a  time  to  be  fixed  by  the 
court,  or  that,  in  default  thereof,  the  action  shall  be  deemed 
abated ;  or  for  such  other  relief  as  may  be  just. 

{Date.]  [Signature.] 

[Address^] 

1182.  Affidan}it. 
[Title  of  the  cause.] 
[  Venue.] 

T.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

(r)  The  amendment  of  1863  to  sec-  647) ;  and  the  Code  did  not  give  the 

tion  131  of  the  Code,  provides  this  representatives  of  a  deceased  plaintifl 

method  of  compelling  the  representa-  a  right  of  election  whether  the  suit 

tives   of  a  deceased   plaintiflF  to  pro-  should  be  continued  or  be  dismissed, 

ceed ;  -which,  in  some  cases  at  least.  Like  the  provisions  of  3  Sev.  Stat., 

takes  the  place  of  the  petition  given  184, — relative  to  the  abatement  of  suits 

by  the  provisions  of  the  Revised  Stat-  in  equity, — it  was  held  to  give  to  de- 

utes  upon  the  same  subject.    2  Bev.  fendant,  in  general,  a  right  to  have  the 

Stat.,  185.    Prior  to  this  amendment,  suit  continued  in  the  name  of  the  rep- 

those  provisions  were  held  to  be  in  resentative.    Ridgeway  v.  Bulkley,  7 

force  (Williamson  v.  Moore,  S  Sandf.,  Sow.  Fr.,  369. 
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n.  That  this  action  is  brought  to  recovei-  [state  nature  and 
object  of  action  Iriefly,  and  the  condition  of  the  cause], 

III.  That,  as  deponent  is  informed  and  believes  [after  issue  was 
joined],  in  this  action,  to  wit,  oq  the  day  of  18  , 
the  above-named  plaintiff  died,  having  first  made  and  pub- 
lished his  last  will  and  testament,  by  which  he  appointed  0.  D., 
of            ,  his  sole  executor. 

IV.  That  letters-testamentary  have  been  duly  made  and  issued 
by  the  surrogate  of  to  the  said  C.  D.,  who  has  accepted 
the  same,  and  entered  upon  the  duties  of  his  office. 

[Jurat.]  [SiffnaPure.] 

1183.  Order  Thereon. 

[As  in  Form  1175,  to  the  *,  continuing :] 

Ordered,  that  C.  D.,  executor  of  the  above-named  A.  B.,  de- 
ceased, be  at  liberty  to  continue  this  action  as  plaintiff  therein 
in  place  of  the  said  A.  B.,  and  tliat  in  the  event  of  his  failure 
to  appear  and  proceed  therein  as  such,  within  months 

after  service  of  a  copy  of  this  order  upon  ,  this  action 

be  deemed  abated. 

n.  Application  on  Death  oe  Disability  of  Defendant,  («) 
1184.  Notice  of  Motion  on  Behalf  of  Plaintiff. 

[As  in  Form  1181,  to  the  *,  continuing :] 

For  an  order  directing  the  above  entitled  action  to  be  con- 
tinued against  C.  D.  and  E.  F.,  as  executors  of  the  last  will  and 
testament  of  [or,  administrators  of  {he  estate  of,  or,  heirs  of] 
T.  Z.,  defendant  above  named,  deceased,  in  the  place  of  said 
deceased  defendant;  and  granting  leave  to  this  plaintiff  to 
amend  the  complaint  herein  as  he  shall  be  advised,  and  such 
other  relief  as  may  be  just.  [Signature.] 

[Bate.] 

[Address.] 

(s)Anactioncannotl3erevivedagainst  7  Mow.  Pr.,  31;  compare  Rogers  «. 
infants  without  the  appoiatment  of  a  Cruger,  7  Johns.,  557,  613.  For  pro- 
guardian  ai  litem.  Wilkinson  i>.  Parish,  ceedings  to  procure  such  appointment^ 
3  Paige,  653 ;  see  Putnam  v.  Van  Buren,  see  Vol.  I.,  ante,  pp.  53-73. 
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1185.  Affidavit  Therefm\ 

[Title  of  the  cause."] 
[  Yenue^ 

A.  B.,  being  duly  sworn,  says : 

I.  That  on  or  about  the  day  of  ,  18     ,  he  com- 

menced an  action  in  this  court  against  the  defendant  above 
named  for  [state  the  oause  of  the  action,  and  its  condition,  as  in 
Form  1168,  ante]. 

'  II.  That,  as  deponent  is  informed  and  believes,  said  defend- 
ant died  on  or  about  the  day  of  last,  having  first 
duly  made  and  published  his  last  will  and  testament,  by  which, 
among  other  things,  he  appointed  L.  M.  and  N.  O.  his  execu- 
tors, who  have  proved  said  will;  and  that  letters-testamentary 
thereon  have  been  duly  issued  to  them  by  the  surrogate  of  the 
county  of  ,  and  they  have  undertaken  the  execution 
thereof. 

[For  statement  as  to  an  administrator  or  heir,  see  Form  1171]. 

HI.  That  said  action  is  still  pending  and  undetermined,  and 
no  proceedings  to  continue  it  have  been  taken,  to  the  knowl- 
edge of  the  deponent.  [Signature.] 

[Jiirdt.] 

1186.  Order  Thereon,  (t) 

[Commencement  as  in  Form  1192.] 

Oedered,  that  C.  D.  and  E.  F.,  executors  of  Y.  Z.,  (iefendant 
above  named,  appear  and  answer  the  complaint  herein  within 
eighty  days  from  the  service  of  a  copy  of  this  order  upon  them ; 
or  that,  in  default  thereof,  the  plaintiff  may  apply  to  the  court 
for  an  order  entering  their  appearance,  and  directing  the  action 


if)  The  Code  provides  that  civil  ac-  defence  of  the  action.    Probably  the 

tions  shall  be  commenced  by  the  ser-  only  mode  of  compelling  their  appear- 

vice  of  a  summons.    Beet.l^T.    It  also  ance,  and  of  giving  the  court  jurisdic- 

provides  that  an  action  may  be  con-  tion  over  them  in  the  action,  is  by  pro- 

tinued  against  the  representative  of  a  ceeding  under  the  provisions  of  the 

•  deceased  defendant,  but  contains  no  Revised  Statutes.    3  Bev.  Btat.,  185, 

provision  as  to  the  mode  by  which  the  §§  109-113.    The  above  order  is  drawn 

court  is  to  acquire  jurisdiction  of  such  pursuant   to   those   provisions.      See 

representatives  when   they  refuse  to  Wilkinson  v.  Parish,  3  Paige,  653. 
consent  voluntarily  to   continue   the 
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to  stand  revived  and  continued  against  them  as  executors  of 
said  T.  Z.,  and  that  the  answer  of  said  X.  Y.  be  then  deemed 
the  answer  of  said  executors  [or,  if  no  answer  had  heen  put 
in,  and  that  he  then  have  judgment  for  failure  to  answer],  (w) 


1187.  Affidavit  of  Attachment  Issued,  a/nd  Death  of  Defendant 
before  Publication  of  Summons  Completed,  {v) 

[Commencement  as  in  other  cases,  and  stating  the  nature  cf 
the  cause  of  action.] 

I.  That  on  the  day  of  5  18  ,  he  commenced 
proceedings  for  the  purpose  of  bringing  thereon  an  action 
against  the  defendant  T.  Z.,  by  publication  of  the  summons 
against  him,  pursuant  to  the  provisions  of  the  statute,  the  said 
defendant  being  a  non-resident  of  the  State  of  ITew  York,  and 
residing  in  the  town  of            ,  in  the  State  of 

II.  That  during  the  time  of  such  publication,  deponent  pro- 
cured an  attachment  to  be  issued  in  his  favor,  in  said  action, 
against  the  said  Y.  Z. ;  upon  which,  during  the  lifetime  of  the 
said  Y.  Z.,  the  sheriff  of  the  county  of  seized  a  large 
quantity  of  goods,  the  property  of  the  said  Y.  Z.,  of  the  value 
of  dollars  ;  and  after  the  said  goods  were  so  seized  by 
the  said  sheriff,  and  before  the  said  publication  was  completed, 
the  said  Y.  Z.  died,  on  or  about  the            day  of  ,  18     . 

[Allege  appointment  of  executor,  &c.,— see  Form  1171,— and 
conclude  as  in  other  cases.] 

1188.  Order  Thereon. 

[Commencement  as  in  Form  1192.] 

Oedeeed,  that  plaintiff  have  leave  to  proceed  against  0.  D., 
the  executor  of  said  Y.  Z.,  deceased,  by  the  service  of  summons 
and  complaint  upon  him  as  the  defendant  herein  ;  and  that  the 
proceedings  by  attachment  stand  revived  and  continued  in  the 
name  of  said  executor  as  defendant. 


(m)  This  order  Bhould  be  served  on    commencement  of  a  new  action.    Wil- 
the  Siune  persons  as  those  on  whom  the    kinson  b.  Parish,  3  PvAge,  653. 
Bummons  would  be  served  upon  the       (u)  See  note  (/),  p.  332,  mpra. 
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Continuance  against  New  Corporation.    Against  OfBcers. 

1189.  Stipulation  in  Action  against  a  Corporation,  on  the  Ex- 
piration of  its  Charter,  to  Continue  in  Name  of  New  Corpo- 
ration. 

{Title  of  the  cause.] 

The  act  of  incorporation  by  which  the  defendants,  the  Presi- 
dent,- Directors,  and  Company  of  the  Bank  of  A.,  were  incorpo- 
rated, having  expired  by  its  own  limitation  since  this  action  was 
commenced,  and  the  Bank  of  A.  having  succeeded  to  the  rights 
and  liabilities  of  the  defendants  touching  the  subject-matter  of 
this  action, — it  is  therefore  stipulated  that  the  action  be  con- 
tinued against  the  Bank  of  A.,  without  prejudice  to  the  rights 
of  either  party  on  the  merits,  and  that  an  order  of  the  court 
may  at  any  time  be  entered  by  either  party  to  this  effect. 

[Date?^  [Signatures."] 

III.    SUBSTCTUTION   OF    OfFICEe's    SxTCOEBSOE.  (fiO) 

1190.  Notice  of  Motion. 

{Title  of  the  cause.] 

Please  take  notice,  that  on  the  afBdavit  \or,  certificate]  of 
which  a  copy  is  herewith  served;  the  undersigned  will  move  the 
court,  at  a  special  term  thereof  to  be  held  at  ,  on  the 

day  of  )  18     ,  at  o'clock  in  the  forenoon,  or 

as  soon  thereafter  as  counsel  can  be  heard,  to  substitute  W.  X., 
supervisor  of  the  town  of  [or  other  official  designation],  (as) 

in  the  place  of  T.  Z.,  as  plaintiff  [or,  defendant]  in  this  action ; 
or  for  such  other  relief  as  may  be  just.  [Signature.] 

[Date.] 

[Address.] 

(w)  In  actions  by  or  against  town  or       (x)  Where  the  action  is  against  ofB- 

county  officers,  their  successors  in  office  cers  whose  terms  expire  together, — 

must  he  substituted  by  the  court  for  e.  g.,  the  commissioners  of  highways  of 

them,  on  motion  of  such  successors,  or  a  town, — ^but  one  application  ought  to 

of  the  adverse  party.    3  Bev.  Stat.,  474.  be  made  to  substitute  the  successors 

The  notice  should  be  served  on  the  of  all.    People  v.  Sage,  3  Mow.  Pr., 

successor,  where  the  motion  is  by  the  56. 
adverse  party. 
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Addition  of  New  Parties. 


1191.  Affidamt. 
[Title  of  the  cause.] 
[  Venue.] 
M.  N.,  being  duly  sworn,  says  that  he  is  the  attorney  of  the 
plaintiff  [or,  defendant]  in  this  action  ;  that  on  the  day 

of  last,  W.  X.,  of  ,  was  duly  elected  [or,  appointed] 

to  the  office  of  of  the  [town  of  ,  in  the]  county 

of  ,  in  place  of  the  [defendant  T.  Z.] ;  and  that  on  the 

day  of  last,  the  said  W.  X.  entered  upon  the 

duties  of  said  office,  and  still  holds  the  same.         [Signature.] 
[Jurat.] 

1192.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  the  affidavit  of  M.  IST.  [and  proof  of  due 
service  of  notice],  and  on  motion  of  M.  H.,  after  hearing  0.  P. 
[or,  no  one  appearing]  in  opposition : 

Oedeeed,  that  W.  X.,  of  [designating  official  descrip- 

tion] be  substituted  as  the  [defendant]  herein,  in  place  of  Y.  Z. 
[and  he  is  hereby  required  to  appear  and  answer  within 
davs  after  service  of  a  copy  of  this  order]. 


Section    II. 

ADDITION  OF  NEW  PARTIES. 


L  Aeelication  to  be  made  a  party. 

1193.  Petition  by  landlord  to  be  made  defendant  in  action  for  lands 

(ejectment) 23o 

1194.  Another  form,  by  affidavit;— by  owner  of  chattels  in  action 

for  their  possession 236 

1195.  Notice  of  motion 336 

1196.  Order  bringing  in  third  person  as  a  party-defendant 236 

tl.  OllDER  TO  BBraa  IN  NECBSSAKT  PAETIES. 

1197.  Order  without  motion 237 
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Landlord  in  Ejectment. 

I.  Applioatiok  to  be  Made  a  Paett. 

1193.  Petition  y — Sy  Landlord,  to  be  Made  Defendant  in, 
Acbwnfor  Lands  {Ejecbment). 


In  the  matter  of  the  petition  of 
C.  D.  to  be  made  a  party-defend- 
fendant  in  an  action  pending  in 
this  court  between  A.  B.,  plaintiff, 
and  T.  Z.,  defendant. 


To  the  Supreme  Court  held  in  and  for  the  county  of 

The  petition  of  your  petitioner,  0.  D.,  shows  to  this  court : 
I.  That  an  action  is  now  pending  in  this  court  by  A.  B., 
plaintiff,  against  Y.  Z.,  defendant,  for  the  recovery  of  the  pos- 
session of  certain  real  property,  sitiiated  in  ,  and  known 
as  number  ,  street,  and  more  particularly  described 
in  the  complaint  in  said  action ;  which  action  the  petitioner  is 
informed  and  believes  [is  at  issue,  but]  has  not  proceeded  to 
judgment,  (a) 

n.  That  said  Y.  Z.  occupies  said  premises  as  tenant  of  your 
petitioner,  and  not  otherwise.  That  your  petitioner  claims  in 
good  faith  to  be  the  owner  in  fee-simple  of  said  premises  \here 
may  Iriejhj  indicate  source  of  title, — e.  g.,  thus^ —  having  pur- 
chased the  same  at  a  sale  by  the  sheriff  of  ,  upon  a  judg- 
ment and  execution  duly  issued  thereon  against  the  property  of 
one  M.  N.,  who,  as  your  petitioner  is  informed  and  believes,  was 
the  owner  in  fee-simple  of  said  premises  at  the  time  of  said 
sale. 

Wherefore,  your  petitioner  prays  that  he  may  be  made  a 
party-defendant  in  said  action,  and  may  be  allowed  to  defend 
the  same,  and  that  he  may  have  such  other  relief  as  may  be 
just.  [Signature.'] 

iDate.] 

[  Yerifioatiorh,  as  in  Form  1169.] 

(a)  The  order  may  be  made  at  any  cept  tliat  it  may  be  made  before 
stage  of  the  action.  State  of  N.  Y.  v.  judgment.  Carswell  «.  KevUle,  13 
Mayor,  &o.,  of  N.  T.,  3  Btwr,  131.    Ex-    Em.  Pr.,  445. 
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1194.  Another  Form,  ly  Affidavit ;— by  Owner  of  Chattels, 
in  Action  for  their  Possession. 

[Title  of  the  cause.'] 
[  Venue.] 

0.  D.  being  duly  sworn,  says : 

1.  That  the  above  entitled  action  is  brought  for  the  recovery 
of  the  possession  of  certain  personal  property,  to  wit  [one  hun- 
dred barrels  of  flour] ;  which  action  has  not,  as  deponent  is  in- 
formed and  believes,  proceeded  to  judgment. 

II.  That  the  defendant  received  the  said  [flour]  from  this  de- 
ponent for  storage,  and  this  deponent  is  the  sole  owner  thereof. 

III.  That  the  claim  of  the  plaintiff  in  this  action  is  made  ad- 
versely to  deponent's  title,  and  deponent  desires  to  litigate  the 
question  directly  with  him.  [Signature.] 

[Jii/rat.] 

1195.  Notice  of  Motion. 

[Title  as  in  Form  1193 ;  or  if  the  motion  is  on  affidavit  alone, 
entitle  in  the  cause.] 

Please  take  notice,  that  on  the  annexed  petition  [or,  affidavit], 
and  on  the  pleadings  in  this  action,  the  undersigned  will  move 
the  court,  at  a  special  term  to  be  held  at  ,  on  the  day 

of  5  18     5  3.t  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  an  order,  under  section 
122  of  the  Code  of  Procedure,  directing  C.  D.,  the  petitioner 
above  named,  to  be  made  a  party-defendant  in  the  action  now 
pending  in  this  court  between  A.  P.,  plaintiff,  and  Y.  Z.,  de- 
fendant, and  for  such  other  relief  as  may  be  just. 

[Date.]  [Signatv/re.] 

[Address.] 

1196.  Order  Bringing  in  Third  Person  as  a  Party  Defendant 

[Title  of  the  cause.]  [At  a  special  term,  c&c.J 

On  reading  and  filing  the  petition  [or,  affidavit]  of  C.  D., 
d^ated  the  day  of  ,18      [and  proof  of  due  service 

of  notice  of  this  motion],  and  on  motion  of  O.  P.  for  said  C.  D., 
and  after  hearing  Q.  K.  [or,  no  one  appearing]  in  opposition  : 

Oedeeed,  that  0.  D.  be"  made  a  party-defendant  herein,  and 
that  the  summons  and  complaint  be  amended  accordingly  [and 
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Order  of  tlie  Court,  at  Trial. 

that  plaintiif  have  leave  to  amend  them  in  other  respects  as  he 
may  be  advised] ;  and  that  on  said  C.  D.  causing  a  notice  of  ap- 
pearance for  himself  herein  to  be  given  to  plaintiff's  attorney 
within  days  from  the  entry  of  this  order,  a  copy  of  the 

complaint  as  amended  be  served  upon  his  attorney  within 
twenty  days  thereafter,  and  the  cause  thereupon  proceed  in 
like  manner  as  if  said  C.  D.  had  been  originally  made  a  party- 
defendant  herein. 


n.  Oedee  to  Being  in  Necessaet  Paetieb. 

1197.  Order  without  Motion. 

\Title  of  the  cause.']  [At  a  special  term,  tfic] 

This  cause  coming  on  to  be  tried,  and  it  appearing  to  the 
court  that  the  presence  of  G.  D.  is  necessary  to  a  complete  de- 
termination of  the  controversy : 

Oedeeed,  that  the  summons  and  complaint  in  this  action  be 
amended  by  the  addition  of  C.  D.  as  a  defendant  therein ;  that 
the  plaintiff  cause  the  said  C.  D.  to  be  duly  served  with  a  copy 
of  the  said  summons  and  complaint,  further  amended  as  he  may 
be  advised,  within  days  from  the  date  of  this  order ;  that 

the  said  C.  D.  have  twenty  days  to  answer  the  complaint,  after 
such  service ;  and  that  the  trial  of  this  cause  be  postponed 
until  the  action  is  in  readiness  to  be  brought  to  trial  against 
the  said  CD. 


Section  III. 
INTERPLEADEE. 

1198.  Notice  of  motion p.  338 

1199.  Affidavit ; — in  action  for  recovery  of  money 238 

1300.  Affidavit ; — ^in  action  for  specific  property 340 

1301.  Order  of  interpleader 341 

1303.  Another  form ; — delivery  of  specific  property ;  and  appointing  receiver 

therefor 242 
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Interpleader. 


1198.  Notice  of  Motion. 

[Title  of ■  the  cause.] 

Take  notice,  that  on  the  affidavit  herewith  served,  and  on 
the  complaint  herein,  the  defendant  will  move  the  court,  at  a 
special  term  to  be  held  at  ,  on  the  day  of 

18    ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  to  substitute  O.  P.,  of  ,  in  his 

place,  as  defendant  herein,  and  to  discharge  this  defendant  from  ^ 
liability  to  either  the  plaintiff  or  the   said  0.  P.  concerning 
the  agreement  [or  otherwise  designate  the  contract']  mentioned 
in  the  complaint,  upon  this  defendant's  paying  into  court  the 
sum  of  dollars,  the  amount  claimed  in  the  summons  here- 

in [or,  if  the  action  is  for  specific  property,  say,  concerning  the 
property  mentioned  in  the  complaint,  upon  said  defendant's  trans- 
ferring the  same  to  such  person  as  the  court  may  direct]  ;  or  for 
such  other  relief  as  may  be  just  [and  for  the  costs  of  this  motion]. 

[Date.]  [Signature.] 

[Address.] 

1199.  Affida/oit; — m  Action  for  Recovery  of  Money,  {a) 

[Title  of  the  cause.] 
[  Yenue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  president  of  the  defendants  above  named,  ip) 
who  are  a  banking  corporation,  duly  incorporated  by  and  under 
the  laws  of  this  State. 

II.  That  the  above  entitled  action  has  been  commenced,  and 
is  now  actually  pending,  (c)  in  this  court  against  the  above- 
named  defendants  on  a  contract ;  and  that  the  said  defendants 

(a)  This  form  is  sustained  by  Fletch-  adverse  claimants.    Where  no  action 

er  V.  Troy  Savings  Bank,  44  Mow.  Pr.,  has  been  commenced,  a  party  may  in- 

383.  stitute  a  suit  in  the  nature  of  an  inter- 

(&)  It  is  decidedly  advisable,  if  not  pleader-suit.    The  remedy  preBcribed 

indispensable,  that  the  affidavit  should  by  the    Code   is   merely   concurrent, 

be  made  by  a  defendant,  vf henever  Beck  ■».  Stephani,  9  How.  Pr.,  193 ; 

possible.           •  and  see  Parker  ■».  Linnett,  3  Dowl 

(c)  The  provision  of  the  Code  under  P.  C,  662. 

which  tliis  motion  is  made  (§  122),  re-  Where  a  party  is  sued  in  two  courts, 

lates  to  cases  where  an  action  has  been  he  must  obtain  interpleader-orders  in 

»lread>  commenced  by  one  of  several  both.  Allen  v.  QUby,  3  Dowl.  P.  0.,  143. 
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Affidavit  to  Obtain  Interpleader. 


have  not  yet  answered  therein,  and  their  time  to  do  so  does  not 
expire  until  the  day  of  next;  (d) 

III.  That  said  action  is  brought  to  recover  the  sum  of 
dollars,  deposited  with  said  defendants  on  or  about  the 
day  of  ,18     ,  by  One  M.  N^ ;  and  that  the  plaintiff 

claims  to  be  entitled  to  said  moneys  so  deposited,  under  an 
assignment  thereof  to  him  by  the  said  M.  !N". 

lY.  That  on  the  day  of  ,  18     ,  one  O.P.  gave 

to  said  defendants  notice  that  he  had  been  appointed  receiver 
of  all  the  property  of  the  said  M.  'N.,  and  demanded  of  said 
defendants  that  they  pay  the  said  deposit  to  him ;  which  de- 
mand was  made  without  any  collusion  with  these  defend- 
ants, (e)     And  this  deponent  further  says,  that  the  defendants 


(d)  The  application  must  be  made 
Defore  answering.     Code,  %  133. 

(e)  The  object  of  an  interpleader  is 
to  protect  one  who  stands  in  the  situar 
tion  of  a  stakeholder,  and  where  a  re- 
covery against  him  by  one  claimant 
might  not  protect  him  against  the  other. 
Badeau  v.  Rogers,  3  Paige,  309.  And 
he  must  show  that  he  is  in  the  situar 
tion  of  a  mere  stakeholder,  having  no 
personal  interest  in  the  controversy 
between  the  defendants,  and  that  their 
respective  claims  against  him  are  of 
the  same  nature  or  character.  He  can- 
not succeed  if  it  appears  that  as  to 
some  of  the  defendants  he  is  a  wrongs 
doer.    Shaw  i).  Coster,  8  Paige,  339. 

It  must  appear  that  each  of  the  par- 
ties claims  the  fund  (Balchen  v.  Craw- 
ford, 1  Sandf.  Gh.,  880),  and  that  the 
claims  are  without  collusion  with  the 
moving  party.  Code,  §  133.  And  for- 
merly the  complainant  in  a  bill  of 
interpleader  was  obliged  to  annex 
to  his  biU  an  afBdavit  that  there 
was  no  coUusioh  between  him  and  any 
of  the  other  parties.  Shaw  ■».  Coster, 
8  Paige,  389 ;  Atkinson  /e.  Manks,  1 . 
Oow.,  691 ;  and  see  Code  of  Pro.,  §  183. 
If  the  defendant  is  a  corporation,  the 
affidavit  must  aver  that  the  defendant, 
and  not  merely;  the  deponent,  is  not  in 
collusion  with  the  claimant.  Bignold 
e.  Audland,  11  Sim.,  23. 


The  coniiicting  claims  must  be  to 
the  same  thing.  Tims,  where  the 
plaintifiF  claims  the  price  of  goods,  and 
the  third  person  claims  the  goods  them- 
selves, this  is  not  a  case  for  an  inter- 
pleader. Sherman  v.  Partridge,  4  Duer, 
646;  1  Aibotts'  Pr.,  358;  Slaney  v. 
Sidney,  9  Jur.,  995 ;  S.  C,  \4.M.&  W., 
800;  James  v.  Pritchard,  TM.  &  W., 
316. 

If  the  defendant  has  brought  double 
claims  upon  himself  by  his  own  act,  he 
cannot  be  relieved  upon  this  motion. 
Patomi  V.  CampbeU,  13  M.  &  W.,  377; 
Crawshay  v.  Thornton,  3  Myl.  &  Cr., 
1,  19  ;  Farr  «.  Ward,  3  M.  &  W.,  844. 
See  Dalton  v.  Midland  Railway  Co.,  13 
C.  B.,  458.  If  he  has  xmdertakeu  with 
one  of  the  claimants  to  deliver  the 
property  to  him,  he  cannot  compel  him 
to  interplead  with  the  other.  Sea 
same  cases. 

It  has  usually  been  held,  that  if  there 
is  any  dispute  as  to  the  amount  of  the 
fund,  an  order  to  interplead  cannot  be 
granted.  Patterson  «.  Perry,  14  Sow. 
Pr.,  505 ;  Chamberlain  v.  O'Connor,  8 
Id.,  45 ;  and  see  Bender  u.  Sherwood,  15 
Id.,  358.  But  compare  Sherman  v. 
Partridge  (4  IhMr,  646;  1  Aibotts' 
Pr:,  356)  ;^  where  it  is  said  that  a  ref- 
erence might  b6  ordered  to  adjust  the 
amount. 
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are  not  acquainted  with  the  respective  merits  of  said  claims, 
and  do  not  know  to  which  of  said  parties  they  can  safely  pay 
said  money ;  (/)  but  hereby  offer  to  pay  the  same  into  court,  (gr) 
upon  being  discharged  from  liability  to  either  of  them,  in  order 
that  said  several  claimants  may  interplead,  and  settle  their 
claims  between  themselves.  [Signature.] 

[Jurat.'] 

1200.  Affidavit; — in  Action  for  Bpecifio  Property. 

[Title  of  tJie  cause.] 
[  Yenue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above  entitled  action. 

II.  That  the  complaint  herein  was  served  on  ,  and  no 
answer  has  yet  been  served  or  filed. 

III.  That  the  property  which  is  claimed  by  the  complaint 
herein  was  consigned  to  deponent  by  one  M.  N.,  of  ,  sub- 
ject to  his  order. 

IV.  That  the  same  property  is  claimed  by  one  O.  P.,  of 

,  under  a  written  order  of  the  said  M.  N.,  dated  , 

and  directing  its  delivery  to  him  as  the  alleged  purchaser 
thereof;  while  the  plaintiff  herein  claims  under  a  general  as 
signment  of  all  the  property  of  the  said  M.  N.  to  him,  executed 
by  the  said  M.  ~S.  on  the  same  day, 

V.  That  the  defendant  is  ignorant  of  the  rights  of  the  re- 
spective claimants,  and  is  not  acting  in  collusion  with  either  ot 
them. 


(/)  It  must  appear  that  the  party  son.  v.  Manks,  1  Cow.,  691.    He  must 

applying  for  an  interpleader  is  ignorant  be  prepared  to  Burrender  the  entire 

of  the  rights  of  the  defendants,  or  that  fund,  or  pay  the  whole  debt  in  contro- 

there  is  some  doubt,  at  least,  as  to  versy,  without  claim  of  title  against 

■which  of  them  the  debt  belongs,  so  either  party.   Hoggart  v.  Cutts,  1  Craig 

that  he  cannot  safely  pay  it  to  either.  &  Ph.,  197,  204.    By  the  fact  of  his 

Mohawk  &  Hudson  R.  R.  Co.  v.  Clute,  application,  he  admits  that  both  claim- 

4  Paige,  384 ;  Shaw  v.  Coster,  8  Id.,  ants  have  title  as  against  him.    Slings- 

339 ;   Wilson  v.  Dmican,  11  Abbotts  by  v.  Boulton,  1  Ves.  &  B.,  334.    If  he 

PT;  3,  7.  claims  to  deduct  any  thing  (except  his 

{g)  The  party  must  bring  the  money  costs)  from  the  fund,  he  cannot  have  an 

into  court,  or  offer  to  do  so.    Mohawk  order    of    interpleader.      Mitchell   v 

&  Hudson  R.  R.  Co.  ■!>.  Clute,  4  Paige,  Hayne,  3  &m.  &  Stu.,  68. 
S84 ;  Shaw  v.  Coster,  8  Id.,  389 ;  Atkin- 
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Order  for  Interpleader. 


VI.  That  the  defendant  is  ready  and  willing  to  deliver  the 
said  property  to  such  person  as  the  court  may  direct,  upon  be- 
ing discharged  from  Kability  to  either  of  the  said  claimants. 

[Jurat.']  [Signaktre.] 

1201.  Order  of  Interpleader.  (A) 

[Commencement  and  recitals  as  in  Form  1196.]     . 

Gedeeed,  that  on  payment  (*)  by  the  defendant  to  the'  clerk 
of  the  county  of  ,  of  the  amount  claimed  in  the  summons 

herein,  principal  and  interest,  less  ten  dollars  costs  of  this  mo- 
tion, {^j)  within  five  days  from  the  entry  of  this  order,  O.  P.  be 
substituted  as  defendant  in  this  action  in  place  of  Y.  Z.,  the  de- 
fendant above  named,  and  that  said  Y.  Z.  thereupon  be  dis- 
charged from  liability  to  either  the  plaintifi'  above  named  or  said 
O.  P.  And  it  is  further  ordered,  that  if  the  said  0.  P.  does  not 
appear  and  defend  this  action  within  twenty  days  after  service 
tipon  him  of  a  copy  of  this  order,  together  with  a  copy  of  the 
complaint  herein,  the  plaintiif  may  apply  ex  parte  for  an  order 
that  the  money  so  deposited  be  paid  over  to  him. 


(Ji)  This  form  is  supported  by  Van 
Buskirk  «.  Eoy,  8  Sow.  Pr.',  435; 
Fletcher  «.  Troy  Savings  Bank,  14  Id., 
383. 

(i)  The  order  mil  be  ppnditional  on 
the  money  being  paid  into  court.  Van 
Buskirk  «.  Eoy,  8  Sow.  Pr.,  425; 
Fletcher  ■».  Troy  Savings  Bank,  14  Id., 
383. 

( j)  Prior  to  the  Code,  -when  a  biU  of 
interpleader  was  properly  filed,  the 
complainant  was  entitled  to  his  costs 
out  of  the  fund.  Aymer  D.  Gault,  3 
Paige,  284 ;  Atkinson  «.  Manks,  1  Gow , 
691.  And  the  costs  of  the  other  parties, 
or  one  of  them,  might  likewise  be 
charged  upon  it,  in  the  discretion  of 
the  court.  Atkinson  v.  Manks,  swpra. 
And  where  the  complainant  was  sued 
at  law,  he  was  also  allowed  his  costs  at 
law,  out  of  the  fund.  Eichards  v.  Sal- 
ter, 6  JoTvns.  Oh.,  445. 

But  he  was  allowed  his  costs  only 
where  the  biU  was  properly  and  ne- 
cessarily filed  against  both  the  defend- 

voL.  n.— 16 


aiits.  Badeau  n.  Eogers,  3  Paige,  209 ; 
Bedell  b.  Hof&nan,  Id.,  199. 

But  the  unsuccessful  party  in  the 
suit  is  responsible  for  the  costs,  both  of 
the  interpleader  and  of  the  suit  at  law, 
where  one  has  been  brought.  Richards 
v.  Salter,  6  Johns.  Ch.,  445  ;  Badeau  n. 
Rogers,  3  Paige,  209 ;  Miller  «.  Watts, 
4:Dxier,2()d. 

The  defendant  who. was  in  the  wrong, 
or  suffers  a  default,  will  be  personally 
charged  with  all  the  costs,  both  at  la^w 
and  in  equity.  Eichards  v.  Salter,  6 
Johns.  Gh.,  445;  Badeau  v.  Eogers,  U 
Paige,  209. 

Where  the  biU  is  taken  as  confessed 
against  one  of  the  defendants  as  an  ab- 
sentee, the  other  must  give  security  to 
refund,  in  case  the  defaulting  defendant 
appears,  and  is  admitted  to  defend 
within  the  time  limited  by  the  statute 
(3  Bev.  Stat.,  187,  §§  133-135),  or  he 
cannot  take  the  money  out  of  the  court 
unfil  that  time  has  elapsed.  Aymer  i> 
Gault,  2  Paige,  284. 
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1202.  Another  Form  ; — Delivery  of  Specific  Property ,  and 
Appovntvng  Receiver  Therefor, 

[^Commencement  and  recitals  as  in  Form  1196.] 
Oedeeed,  I.  That  the  defendant  deliver  the  property  men- 
tioned in  the  complaint  herein  to  E.  S.,  Esq.,  of  ,  who  is 
herebyappointed  receiver  thereof. 

II.  That  0.  P.,  of  ,  be  substituted  as  defendant  in  this 
action,  in  place  of  the  above-named  Y.  Z. ;  who  shall,  upon 
delivery  of  the  said  property  to  the  said  receiver,  be  discharged 
from  all  liability  therefor,  either  to  the  plaintiff  or  to  the  said 
O.  P. 

III.  That  the  said  receiver  hold  the  said  property,  subject  to 
the  further  direction  of  this  court.  [If  any  special  authority  is 
needed,  as  for  the  collection  of  incomes,  or  the  sale  of  the  prop- 
erty, insert  it  here.] 

IV.  That,  within  days  after  entry  [or,  notice]  of  this 
order,  the  plaintiff  serve  a  summons  and  a  copy  of  his  com- 
plaint, amended  as  he  may  see  fit  [with  a  copy  of  this  order], 
upon  the  said  O.  P.;  and  that  the  said  0.  P.  answer  such 
complaint  within            days  thereafter. 

V.  That  if  the  plaintiff  neglect  to  serve  his  summons  and 
complaint  and  this  order  as  herein  directed,  the  defendant 
Y.  Z.  may  apply  to  the  court  for  an  order  dismissing  the 
action,  and  that  the  said  property  be  delivered  by  the  re- 
ceiver to  the  said  defendant  Y.  Z. ;  and  if  the  said  0.  P. 
neglect  to  answer  such  complaint,  if  served  as  herein  directed, 
the  plaintiff  may  apply,  on  notice,  for  an  order  that  said  prop- 
erty be  delivered  by  the  receiver  to  the  plaintiff. 

VI.  That  dollars  costs  be  allowed  to  the  said  Y.  Z.,  to 
be  deducted  by  him  out  of  the  fund  [or,  to  be  paid  by  the 
plaintiff,  and  allowed  to  him  in  case  of  his  final  recovery  of. 
judgment]. 
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Motion  to  C!hange  to  Proper  County. 


CHAPTEE  XVI. 

CHANGE  OP  PLACE  OP  TRIAL  (OR  VENUE). 

I.  On  the  GROnND  that  tee  county  DESIGMATED  TS  IHE  COMPLAINT 
IS  NOT  THE  PROPER  COBNTY. 

1203.  Demand  for  change 343 

1204  Affidavit 244 

1305.  Order  to  show  cause,  with  stay  of  proceedings 345 

1306.  Another  form  of  motion  on  notice  without  stay 246 

1207.  Order  changing  place  of  trial 246 

1308.  Order  denying  motion 247 

II.  On  the  ground  that  an  impabtial  trial  cannot  be  had  in 

THE  COUNTY  DESIGNATED  IN  THE  COMPLAINT. 

1209.  Affidavit 247 

ni.   On  ACCOUNT  OP  CONVENIENCE  OF  WITNESSES. 

1310.  Affidavit 348 

IV.  PkOOEEDINGS  by  PLAINTIFF  TO  OPPOSE  CHANGE. 

1211.  Affidavit  to  oppose  motion 250 

1313.  Order  revoking  stay  of  proceedings , 351 


I.   On   the    Geotind   that   the    Cotintt   designated   in   thr 
Complaint  is  not  the  Peopee  County. 

1203.  Demand  for  0/icmge.{a) 

[Title  of  the  causeJ] 

I  hereby  demand  that  the  place  of  trial  of  this   cause  be 
changed  to  the  proper  county,  viz.,  the  county  of  [desig- 

nating if].  (5)  [Signature.'] 


[Bate.]  (c) 
[Address.] 


(a)  The  service  of  this  demand  is  an  (b)  A  demand  designating  another 

essential  prerequisite  to  the  motion,  than  the  proper  county  is  nngatory. 

Code,  %  136 ;  Vermont  Central  R.  R.  Beardsley  «.  Dickerson,  4  Edw.  Pr.,  81. 

Co.  V.  Northern  R.  R.  Co.,  6  Sow.  Pr.,  (c)  This  demand  must  be  served  be- 

106.    But  unless  the  plaintiff  consents  fore  the  time  for  answering  expires ; 

to  change  the  place  of  trial  on  receiving  and  the  time  for  answering  will  be 

the  demand,  an  application  must  be  deemed  to  expire  on  the  service  of  the 

made  to  the  court.    lb. ;  Hasbrouck  v.  answer,  although  the  answer  may  be 

McAdam,  4  Row.  Pr.,3^.  served  before  the  expiration  of  the  time 


SM 
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AfBdavit  to  Proper  Venue,  and  Service  of  Demand. 


1204.  Affidmit. 

[Title  of  the  cause.] 
[  Yenue.'] 
T.  Z.,  the  defendant  above  named  [or,  attorney  for  defend 
ants  [d)  above  named],  being  duly  sworn,  says : 

I.  Thai,  the  summons  and  complaint  in  this  action  were  served 
on  this  defendant  on  the  day  of  18     ;  ttat  on  the 

day  of  ,  18     ,  *  and  before  answering,  this  deponent 

caused  the  annexed  demand  in  writing  to  be  served  on  the  at- 
torneys for  the  plaintiffs,  and  that  the  plaintiffs'  attorneys  have 
not  consented  to  change  the  place  of  trial,  {e) 

II.  Depi  inent  further  says  [here  state  the  ground  for  requir- 


allowed  for  that  purpose.  If  the  de- 
mand be  servtd  after  the  service  of  an 
answer,  thougU  prior  to  the  expiration 
of  the  time  f(<r  answering,  it  may  be 
disregarded.  Milligan  «.  Brophy,  3 
Ood^e  It.,  118.  But  the  demand  may 
be  made  simultaneously  with  the  ser- 
vice of  the  answer.  Mairs  «.  Eemsen, 
3  Id.,  138. 

(d)  All  the  defendants  should  unite 
in  making  the  motion.  Sailly  v.  Hut- 
ton,  6  Wend.,  50S;  Legg  v.  Dorsheim, 
19  Id.,  700.  Unless  good  reason  is 
shown  for  their  not  joining  in  the  mo- 
tion,— e.  g.,  that  those  who  do  not  join 
have  suffered  a  dofault.  Chace  t.  Ben- 
ham,  13  Id.,  300 ;  Welling  «.  Sweet, 
1  Sow.  Pr.,  156.  If  the  action  be  in 
form  against  several,  and  process  has 
been  served  upon  part  only,  the  motion 
may  be  made  by  the  latter.  Brittan 
■0.  Peabody,  4  BM,  61,  note,  subd.  3. 
Where  all  do  not  unite,  notice  of  the 
motion  should  be  given  to  those  who 
do  not.  Mairs  v.  Remsen,  3  Code,  B., 
138. 

(«)  By  Rule  58  of  the  Supreme  Court, 
it  is  provided,  that  Jio  order  to  stay  pro- 
ceedings for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be 
granted,  unless  it  shall  appear  fiom 
the  papers  that  the  defendant  has  used 
due  diligence  in  preparing  the  motion 


for  the  earliest  practicable  day  after 
issue  joined.  See  Kilboume  v.  Fair- 
chUd,  13  Wend.,  393;  Haywood  v. 
Thayer,  10  Id.,  571.  Accordingly,  Tvhere 
a  stay  is  sought,  and  the  motion  has 
been  delayed  for  any  reason,  the  facta 
excusing  the  delay  should  be  set  out  in 
the  aflttdavit.  See  Form  1121,  ante, 
p.  196.  Wlere  the  motion  is  made  on 
the  ground  that  the  plaintiff  has  laid 
his  action  originally  in  the  wrong 
coimty,  it  may,  and  indeed  should  be, 
made  before  issue.  Schenck  v.  McKie, 
4  How.  Pr.,  246;  Hubbard  v.  Na- 
tional Protection  Ins.  Co.,  11  Id.,  149 ; 
see,  also,  Toll  v.  CromweU,  12  Id.,  79, 
where  such  a  motion  was  entertained 
before  issue.  But  it  may  be  made  at 
any  time  before  trial,  or  before  judg- 
ment, if  no  trial  is  had.  The  fact  that 
the  defendant  is  in  default  for  not  an- 
swering, is  no  objection  to  a  motion  by 
the  defendant  to  change  the  place  of 
trial  to  the  proper  county ;  as  in  mov- 
ing, he  only  does  what  plaintiff  should 
have  done.  Hubbard  v.  National  Pro- 
tection Ins.  Co.,  supra.  Nor  can  he 
be  charged  with  laches  in  delaying 
the  motion  imtU  the  plaintiff's  time  for 
serving  an  amended  complaint  has  ex- 
pired. Conroe  «.  National  Protection 
Ins.  Co.,  10  Mow.  Pr.,  403. 
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Order  to  Stow  Cause ;  ■with  Stay  of  Proceedings. 

ing  the  change, — e.  g.],  that  all  the  parties  to  this  action  reside 
in  the  county  of  .{/) 

III.  Deponent  further  says,  that  deponent  has  fully  and  fkirly 
stated  the  case  to  Q.  R.,  his  counsel,  who  resides  at  JSTo.  , 

in  street,  in  the  city  of  ,  and  that  he  has  a  good 

and  substantial  defence  on  the  merits  to  the  action,  as  he  is  ad- 
vised by  his  said  counsel,  and  verily  believes  to  be  true,  {g) 

[Jurat.']  [Signature.] 

1205.  Order  to  Show  Cause,  with  Stay  of  Proceedings. 

[Title  of  the  cause.] 

On  the  foregoing  affidavit,  and  on  the  pleadings,  and  demand 
therein  mentioned,  let  the  plaintiff  show  cause  at  a  special  tetm 
to  be  held  at  ,  (A)  on  the    "  day  of  ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  why  the  place  of  trial  of  this  action  should  not  be 
changed  from  the  county  of  to  the  county  of  ;  and 

why  the  defendant  should  not  have  the  costs  of  this  motionj 
and  such  other  relief  as  may  be  just.  And  until  the  determina- 
tion of  this  motion,  let  all  proceedings  on  the  part  of  the  plain- 
tiff be  stayed,  and  particularly  the  entry  of  judgment,  and 
[stating  any  other  proceedings  desired  to  he  stayed],  (i) 

(/)  WJiere  it  appears  by  the  com-  K  the  affidavit  is  made  by  the  at 

plaint  itself  that  the  county  named  by  tomey,  modify  the  oath  to  merits,  as 

the  plaintiff  is  not  the  proper  countyi  in  note  {g),  p.  184,  ante. 

— e.  g.,  an  action  of  partition  or  fore-  (A)  The  plaintiff,  by  naming  as  the 

closure,— no  averment  for  the  purpose  of  venue  a  county  which  he  has  aright 

showing  that  the  counly  named  by  the  to  name,  fixes  the  place  of  trial  there, 

plaintiff  is  the  wrong  county  is  neces-  subject  to  the  power  of  the  court  to 

sary.    But  where  the  ground  of  irregu-  change  it ;  and  a  motion  to  change  it 

larity  does  not  appear  by  the  com-  must  be  made  there,  or  in  the  same  dis- 

plaint,  it  should  be  made  to  appear  by  trict,  or  an  adjoining  county.    Bangs  ®. 

the  affidavit.  Selden,  13  How.  Pr.,  163     But  in  Fitch 

{g)  The  oath  to  merits  is  not  now  «.  HaU,  18  Id.,  314,  an  order  to  change, 

necessary,    Sherman    v.   Gregory,    42  entered  by  stipulation  in  the  county  to 

Mow.  'Pr.,  481,  unless  an  extension  of  which  the  change  was  made,  was  held 

time  to  answer  or  demur  is  asked  for;  effectual,  at  least  so  far  as  to  require  a 

and  even  in  that  case  it  is  enough  to  motion  to  set  it  aside  to  be  made  in 

produce  proof  that  such  affidavit  has  the  same  place. 

been  filed  in  the  action,  or  an  affidavit  (i)  By  Rule  58  of  the  Supreme  Court, 

of  attorney  or  counsel,  but  whether  it  is  provided,  that  an  order  to  stay  pro- 

any  extension  has  already  been   h^d  ceedings  for  the  purpose  of  moving  to 

must  be  stated.  Sules  29  and  30  of  18V0.  change  the  place  of  trial,  shall  not  stay 
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Notice  of  Motion.    Order  Changing  Place  of  Trial. 

1206.  Another  Fm^m  of  Motion,  on  Notice  Without  Stay. 

[Title  of  the  cause.'] 

Please  take  notice,  that  on  an  affidavit  of  which  a  copy  is 
herewith  served  on  you,  and  upon  the  complaint  in  this  action, 
and  the  demand  to  change  the  place  of  trial  heretofore  served  on 
you,  the  undersigned  will  move  the  court,  at  a  special  term  to 
be  held  at  ,  on  the  day  of  ,  18     ,  at 

o'clock,  that  the  place  of  trial  in  this  action  be  changed  from 
the  county  of  to  the  proper  county,  viz.,  the  county  of 

[designating  it}.  [Signature.'] 

[Date.] 

[Address.] 

120Y.  Order,  Changing  Place  of  Trial,  (f) 

[Commencement  and  recitals  as  in  Form  1154.] 
Oedeked,  that  the  place  of  trial  of  this  action  be  and  hereby 
is  changed  from  the  county  of  to  the  county  of  , 

with  dollars  costs  of  this  motion  to  defendant  to  abide 

the  event  of  this  suit.  (A) 

the  plaintiff  from  taking  any  step,  ex-  plied  with  a  demand  under  the  Code, 

cept  subpoenaing  witnesses  for  the  trial,  Hubhard  v.  National  Protection  Ins. 

without  a  special  clause  to  that  effect.  Co.,  11  How.  Pr.,  149.    Where  the  mo- 

(J)  A  certified  copy  of  this  order  tion  is  denied  because  the  papers  are  de- 
must  be  served  upon  the  plaintiff,  fective,  the  costs  of  the  motion  are  made 
otherwise  the  plaintiff  may  proceed  absolute.  Sill  ®.  Trumbull,  1  Cow., 
aa  if  the  place  of  trial  had  not  been  589.  So  where  it  ia  manifest  that  the 
changed.  Root  «.  Tyler,  18  JoTma.,  motion  was  made  for  the  purposes  of 
835  ;  Keep  11.  lyier,  4  Caw.,  541.  And  delay.  Ealbourne  u.  Pairchild,  12  TTend., 
mere  notice  uf  the  order  is  not  suffi-  293 ;  and  see  Anonymous,  18  Id.,  514. 
cient.  Keep  ■».  Tyler,  awpra.  It  seems.  Where,  however,  the  motion  is  made 
however,  not  to  be  necessary  to  serve  after  the  cause  is  noticed  for  trial,  if 
any  amended  complaint.  Smith  «.  the  motion  is  denied,  the  defendant 
Sharp,  13  JoTim.,  466  ;  but  see  Thomas  will  be  obliged  to  pay  the  costs  of  the 
«.  Douglass,  2  Johns.  Gas.,  226.  plaintiff  in  preparing  for  trial  up  to 

(A)  On  a  motion  to  change  the  place  the  time  of  the  order  staying  proceed- 

of  triii  I,  the  costs  were  usually  made  to  ings.    Budd  «.  Malburn,  1  Oow.,  47.  If 

abide  the  event  of  the  suit,  whether  granted,  it  will  be  on  condition  of  the 

the  motion  be  granted  or  denied.    Gid-  payment  of  such  costs.    Carpenter  B. 

ne  / «.  Spelman,  6  Wend.,  525 ;  Norton  «.  Watrous,  5  Weni.,  102. 

Rich,  20  Johns.,  475  ;  but  see  Worthy  As  to  costs  in  special  cases,  seePurdy 

1/.  Gilbert,  4  Id.,  492.    But  it  may  be  v.  Wardell,  10  Wend.,  619 ;  Donaldson 

otherwise  where  plaintiff  has  not  com-  v.  Jackson,  9  Id.,  450. 
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Order  Refusing  Change.    AlBdavit  that  Impartial  Trial  cannot  be  had. 

1208.  Order  Denying  Motion. 

[Commencement  and  recitals  as  in  Form  1154.] 

Oedeked,  that  the  motion  to  change  the  place  of  trial  in  this 

action  be  denied,  with  dollars  costs  [to  abide  the  event 

of  the  action]. 


II.  On  the  Geound  that  an  Impartial  Teial  cannot  be  had 
IN  THE  County  Designated  .in  the  Complaint. 

1209.  Affdan^it. 

\_As  in  Form  1210,  to  the  *.] 

III.  That  the  action  is  brought  to  recover  \here  state  the  nature 
of  the  cause  of  action,  e.  ^.,]  damages  for  an  alleged  libel  upon 
the  plaintiff,  published  in  the  ,  and  at  ,  in  the 

county  of  M.,  and  which  the  defendant  is  charged  with  being 
the  author  of. 

lY.  That  an  impartial  trial  cannot  be  had  in  the  connty  of 
M.,  the  county  designated  in  the  complaint  as  the  place  of  trial 
of  this  action,  as  this  deponent  verily  believes,  the  grounds  of 
which  belief  are  as  follows  \ setting  fortlp  the  circumstances'].  {!) 

{Order  to  show  cause,  amd  final  order,  as  in  Forms  1205- 
1208,  anU^^ 

(J)  The  affidavit  should  state  in  de-  made  by  attempting  to  impannel  a  jury, 

tail  facts  and  circumstances  which  in-  or  by  at  least  one  trial  of  the  cause, 

duce  the  belief  that  an  impartial  trial  Messenger  ®.  Holmes,  12  WenA.,  203  ; 

cannot  be  had,  in  order  that  the  court  People   ».  Wright,  5  H<m.   Pr.,  23. 

may  judge  whether  the  belief  is  well  But  this  rule  has  not  been  sustained, 

founded ;  it  is  not  enough  to  present  and  other  circumstances  than  an  actual 

the  affidavits  of  individuals,  however  trial  are  sometimes  held  sufficient  en- 

respectable,  to    their  belief  that   an  dence  that  an  impartial  trial  cannot  be 

impartial  trial  cannot  be  had.    Bow-  had.    People  v.   Webb,  1  Hill,  179 ; 

man  %.  Ely,  3  Wend.,  250;  People  «.  People  s.  Long  Island  R.  E.  Co.,  4 

Bodine,  7  Hill,  U7 ;  People  v.  Vermil-  Park.  Or.,  603 ;  Budge  v.  Northam,  20 

ye,  7  CW.,  108,  137 ;  Scott  v.  Gibbs,  3  How.  Pr.,  248.    See,  also,  People  t. 

Johns.  Oas.,  116.    It  has  been  said  that  Long  Island  R.  R.  Co.,  16  Id.,  106. 
an  actual  experiment  should  be  first 
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Affidavit  to  Convenience  of  Necessary  Witnesses. 


m.  On  Account  of  Convenience  of  Witnesses. 

1210.  Affidavit. 
[Title  of  the  cause.l 
[  Yenue.'] 
Y.  Z.,  the  defendant  (m)  above  named,  being  duly  sworn, 


I.  That  the  summons  and  complaint  in  this  action  were 
served  on  this  defendant  on  the  day  of  ,  18  ; 
and  that  issue  was  joined  herein  by  the  service  of  this  defend- 
ant's answer  [or,  by  the  service  of  the  plaintiff's  reply],  on  the 

day  of  ,  18     .(«-) 

II.  That  [insert  oath  to  merits,  as  in  Form  1204].  *  That 
this  defendant  has  fully  and  fairly  stated  to  his  said  counsel  the 
facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz.,  E.  F.,  G.  H.,  and  J.  K. ;  (o)  that  each 
and  every  one  of  them  (/))  are  rnaterial '  and  necessary  (§')  wit- 
nesses for  his  defence  on  the  trial  of  this  cause,  as  he  is  advised 
by  his  said  counsel,  and  verily  believes ;  (r)  and  that  -Without 
the  testimony  of  each  and  every  one  of  the  said  witnesses  this 


(to)  The  affidavit  should  be  made  by 
the  defendant  himself,  but  may  be 
made  by  the  defendant's  attorney,  Vfhere 
special  reasons  are  shown.  Scott  ». 
Gibbs,  3  Johns.  Gem.,  116. 

(n)  A  motion  based  on  the  conveni- 
ence of  witnesses,  or  other  similar 
ground,  ought  not  to  be  made  before 
issue.  Lynch  «.  Mosher,  4  How.  Pr., 
86  ;  MerriU  v.  Grinnell,  10  Id.,  31 ;  Toll 
i.  Cromwell,  12  Id.,  79  ;  and  see  Hinch- 
man  «.  Butler,  7  Id.,  463. 

(o)  That  this  averment  is  necessary, 
see  Onondaga  County  Bank  ®.  Shep- 
herd, 19  Wend.,  10. 

{p)  It  must  appear  that  each  and 
every  one  of  the  witnesses  are  material 
and  necessary,  and  that  without  the 
testimony  of  each  and  every  one  he 
cannot  safely  proceed  to  the  trial  of  the 
eause.    Onondaga  County  Bank  b.  Shep- 


herd, 19  Wend.,  10 ;  Anonymous,  3  Id., 
435 ;  Anonymous,  6  Cow.,  389 ;  Con- 
stantino ».  Dunham,  9  Wend.,  431. 
Stating  that  without  the  testimony  of 
each  of  the  vidtnesses  the  party  could 
not  safely  proceed  to  trial,  but  omitting 
to  add  the  words  every  of  tliem,  is  held 
insufficient.    lb. 

(q)  It  must  appear  that  the  witnesses 
are  necessary  as  well  as  material.  Sat- 
terlee  ».  Groot,  6  Cow.,  33.  See  Toung 
V.  Scott,  8  ma,  33,  35. 

(r)  The  statement  as  to  the  advice  of 
counsel  is  essential.  Anonymous,  3 
Wend.,  435;  Constantine  v.  Dunham, 
9  Id.,  431 ;  and  see  Johnson  v.  Rogers,  3 
Cow.,  14.  Except  where  the  defendant 
is  himself  a  counsellor,  when  the  affida- 
vit maybe  modified  accordingly.  Ci-om- 
weU  V.  Van  Rensselaer,  Id.,  346.  See 
note  (g),  ante,  p.  184. 
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Affidavit  to  Change,  for  Co'nvenience  of  Witnesses. 

defendant  cannot  safely  proceed  to  the  trial  of  this  cause,  (s)  as 
he  is  also  advised  by  his  said  counsel,  and  verily  believes ;  and 
that  each  and  every  one  of  said  witnesses  reside  in  the  county 
of  ,  viz.,  E.  F.  in  the  tovrn  of  ,  G.  H.  in  the  town 

of  ,  and  J.  K.  in  the  town  of  ,  in  said  county,  (t) 

ni.  That  the  facts  which  he  expects  to  prove*  by  said  wit- 
nesses are  as  follows :  (m)  By  E.  F.  the  fact  that  the  note  men- 
tioned in  the  complaint  was  made  by  this  defendant  without 
consideration,  and  for  the  accommodation  of  the  payee  therein 
named,  and  that  that  fact  was  known  to  the  plaintiff  at  the 
time  he  received  said  note.  By  G.  H.  that  the  plaintiff  dis- 
counted said  note  at  a  usurious  rate  of  interest,  as  alleged  in  the 
answer  herein.     [And  so  on.']  [Signature.] 

[Jurat.] 

[Order  to  show  cause,  and  final  order,  (v)  as  in  Forms  1205 
and  1207.] 


(«)  The  omission  of  tHs  avermgnt  is 
a  fatal  defect.  Satterlee  v.  Qroot,  6 
Qow.,  33;  Anonymous,  Id.,  389;  note 
(o),  supra  J  and  see  Anonymous,  7  Cfaw., 
103. 

(f)  The  aflSdavit  should  state  the 
names  of  the  witnesses  residing  in  the 
oounty  to  which  the  defendant  seeks  to 
change  the  venue  (Anonymous,  6  Gow., 
389) ;  and  it  must  state  the  particular 
town  or  village  of  their  respective  resi- 
dences. The  statement  that  they  are 
residents  of  the  county  merely,  is  not 
sufficient  (Westhrook«.  Merritt,  1  How. 
Pr.,  195) ;  hut  a  description  of  their 
residence,  as  A.  B.,  of  the  town  of 
Hudson,  '&c.,  is  sufficient  without  in 
terms  alleging  that  they  reside  in  such 
town  or  such  county.  Pierce  v.  Gunn, 
8  Hill,  445.  The  place  of  trial  will  he 
determined  by  the  county  in  which  the 
witnesses  reside,  rather  than  by  the 
distance  which  they  will  have  to  travel. 


Hull  e.  HulJ,  1  Hill,  671;  People  «. 
Wright,  5  How.  Pr.,  23. 

(a)  The  omission  to  specify  the  facts, 
which  the  defendant  expects  to  prove 
by  each  of  his  witnesses,  wiU  not  ren- 
der the  affidavit  instifficient.  But  very 
little  reliance  is  placed  by  the  courts 
upon  a  general  allegation  of  the  mate- 
riality of  witnesses,  unless  it  be  shown 
wherein  they  are  material.  People  v. 
Hayes,  7  How.  Pr.,  348 ;  Bule  59.  And 
the  affidavit  shotdd  state  in  detail  the 
facts  which  the  defendant  expects  to 
prove  by  each  of  the  witnesses,  naming 
them  respectively,  where  there  is  any 
probability  of  any  contest  as  to  the 
convenience  of  witnesses.  See  Price  v. 
Port  Edward  Water-works  Co.,  16  Bow. 
Pr.,  51. 

(b)  A  certified  copy  must  bo  served 
to  eflFect  the  change.  Keep  «.  Tyler,  4 
Oow.,  541. 
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Affidavit  to  Procure  Revocation  of  Stay. 


lY.  Peoceedings  by  Plaintiff  to  Oppose  Change,  (w) 
1211.  Affidmit. 

[Title  of  the  cause.} 
[  Venue.'] 
A.  B.,  plaintiff  above  named,  being  duly  sworn,  says : 

I.  That  he  has  fully  and  fairly  stated  to  M.  N.,  his  counsel 
in  this  cause,  who  resides  at  ,  in  the  county  of  ,  the 
facts  which  he  expects  to  prove  by  each  and  every  one  of  the 
following  witnesses,  viz.,  C.  D.,  of  the  town  of  ,  E.  F.,  of  the 
town  of  ,  G.  H.,  of  the  town  of  ;  all  of  whom  reside 
in  said  county  of  ;  and  that  they  are,  each  and  every  one 
of  them,  material  and  necessary  witnesses  for  this  plaintiff  on 
the  trial  of  this  cause,  as  he  is  advised  by  his  said  counsel,  and 
verily  believes;  and  that  without  the  testimony  of  each  and 
every  one  of  said  witnesses,  this  plaintiff  cannot  safely  proceed 
to  the  trial  of  this  cause,  as  he  is  also  advised  by  his  said  counsel, 
and  verily  believes. 

II.  That  the  facts  which  this  plaintiff  expects  to  prove  by 
said  witnesses,  are  as  follows :  [state  in  detail  the  facts  and  cir- 
cumstances  which  the 'plaintiff  expects  to  prove  hy  each  witness, 
naming  him,  and  showing  their  materialty,  as  in  Forin  1210.]  (a?) 

(m)  On  preisenting  to  and  filing  with  tlie  plaintiff  can  move  to  change  it 
the  officer  granting  an  order  to  stay  back  to  the  county  originally  named 
proceedings  for  the  purpose  of  chang-  in  the  complaint,  if  the  convenience  6f 
ing  the  place  of  trial,  an  affidavit  witnesses  requires.  But  on  the  de- 
showing  such  facts  as  vrill  entitle  the  fendant's  motion,  the  convenience  of 
plaintiff,  according  to  the  settled  prac-  vritnesses  cannot  be  taken  into  account, 
tice  of  the  court,  to  retain  the  place  of  The  defendant  has  no  opportunity  to 
trial,  the  officer  shaU  revoke  the  order  be  heard  on  that  question,  or  at  least 
to  stay  proceedings;  and  the  plaintiff  none  to  present  any  affidavit  in  rela- 
shall  give  immediate  notice  of  such  tion  to  it.  Moore  v.  Gardner,  5  How. 
revocation  to  the  defendant's  attorney.  Pr.,  243  ;  Park  «.  Carnley,  7  Id.,  355 ; 
Bule  58.  Hubbard  «.  National  Protection  Ins. 

But  a  motion  made  before  joining  Co.,  11  Id.,  149 ;  International  Life  As- 
issue,  on  the  ground  that  the  county  surance  Co.  i).  Sweetland,  14  Abbott/ 
designated  in  the  complaint  is  not  the  Pr.,  240.  But  where  the  motion  is  de- 
proper  county,  cannot  be  resisted  on  layed  till  after  Issue  joined,  the  con- 
the  ground  that  the  plaintiff  has  ma-  venience  of  witnesses  may  be  regarded, 
terial  witnesses  residing  in  the  county  Mason  «.  Brown,  6  How.  Pr.,  481. 
where  the  venue  is  laid.  After  the  {x)  The  plaintiff's  affidavit  should  be 
venue  Is  changed  to  the  proper  county,  in  form  and  substance  similar  to  that 


CHANGE  OF  PLACE  OF  TBUL  (OR  VENUE).  iiSl 

Opposing  Motion. 

1212.  Order  Revoking  Stay  of  Proceedings, 

[Title  of  the  cause.']  [At  a  special  term,  cfec] 

The  plaintiff  in  the  ahove  cause  having  presented  and  tiled 
with  me  an  affidavit  showing  such  facts  as  will  entitle  him  to 
retain  the  venue  in  cause  ;  I  hereby  revoke  the  order  to  stay 
proceedings  granted  by  me  on  the  [insert  the  date  of  the  order]. 

reqvdred  of  a  defendant.     Onondaga  The  same  rules  govern  the  one  that 

County  Bank  B.  Shepherd,  19  TFemd,  10;  govern  the  other*  as  to  which,  see 

American  Exchange  Banh  v.  Hill,  23  Form  1310,  and  notes. 
How.  Pr.,  29. 
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Affidavits  to  Obtain  Order  of  arrest. 


OHAPTEE  XVn. 

AEEEST  AND  BAIL  UNDER  THE  PROVISIONS  OF  THE  CODE  OF 
PEOCEDURB. 


Section  1. 

AFFIDAVITS  TO  OBTAIN  OEDEE  OF  AEEEST. 

[There  are  two  classes  of  cases  in  wHoh  a  defendant  may  be  arrested 
and  held  to  bail  under  the  provisions  of  the  Code;  one,  when  he  is 
rendered  liable  to  arrest  by  the  nature  of  the  cause  of  action  itself, — the 
other,  when  his  liability  to  arrest  depends  upon  facts  and  circumstances  ex- 
trinsic to  the  cause  of  action.  In  the  former  class  of  cases,  all  the  facts 
necessary  to  sustain  the  arrest  will  appear  in  the  complaint.  In  the  lattei 
class  of  cases,  of  which  an  action  for  money  received  in  a  fiduciary  capaoi 
ty  is  an  instance,  the  complaint  will  generally  state  simply  the  facts  con- 
stituting the  cause  of  action,  and  affidavits  must  be  presented  to  the  court 
showing  circumstances  such  as  will  warrant  an  order  of  arrest.  In  the 
former  class  of  cases,  therefore,  the  complaint  alone,  if  positively  sworn  to, 
is  often  sufficient,  for  it  shows  not  only  that  a  sufficient  cause  of  action  ex- 
ists, but  also,  that  the  case  is  one  of  those  mentioned  in  section  179  {Code, 
§  181).  In  the  latter  class  of  cases,  additional  affidavits  must  be  pre- 
sented. 

The  affidavits  must  state  the  material  facts  positively,  and  not  on  infor- 
mation and  belief;  or  where  this  cannot  be  done,  the  reason  must  be 
disclosed,  and  the  sources  of  information.  If  documentary  evidence  is 
relied  on,  it  should  be  set  forth  so  as  to  allow  the  court  to  judge  of  its 
weight.  Where  the  complaint  is  used  as  the  affidavit,  it  must  be  one  in 
which  the  allegations  material  to  the  arrest  are  made  in  the  same  way,  and 
must  be  verified. 

Frequently,  a  sworn  complaint  will  not  be  alone  a  sufficient  foundation  for 
the  order  of  arrest,  for  the  reason  that  although  the  averments  may  be 
sufficiently  specific  to  sustain  the  complaint,  as  such,  they  may  not  be  suffi- 
ciently so  to  sustain  an  order  of  arrest.  Thus,  in  an  action  of  malicious 
prosecution,  it  is  enough  for  the  complaint  to  set  out  in  general  terms  malice 
and  want  of  probable  cause.  But  to  sustain  an  arrest  this  is  not  enough. 
The 'facts  relied  on  as  presumptive  evidence  of  want  of  probable  cause,  must 
be  set  forth  in  tlie  affidavit,  so  as  to  enable  the  judge  to  whom  the  applica- 
tion is  made  to  draw  the  proper  conclusion  of  law.  If  such  facts  are 
omitted,  the  party  swears  only  to  his  own  belief,  and  thus  his  ovra  opinion 
or  that  of  his  counsel  is  substituted  for  a  judicial  decision.]  (a) 


(a)  Vanderpoel  v.  Kissam,  4  Sandf.,  715. 
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Analysis  of  tte  Section. 

I.  Oeneeai  forms. 

1313.  ByplaintifF p.  255 

1214.  Another  form ; — referring  to  complaint,  annexed 256 

1215.  The  Bame,  by  one  of  several  plaintiffs 256 

1216.  The  same,  by  a  third  person 256 

1217.  By  executor  or  administrator 237 

n.  Affidavits  to  obtain  aeeest  nr  vauious  sPEcit'ic  cases. 

1218.  Money  received  in  a  fiduciary  capacity 257 

1219.  Money  received  in  trust  by  partners 258 

1220.  Money  received  by  collecting  agent 258 

1221.  In  action  to  recover  possession  of  personal  property 260 

1223.  Sheriff's  return 261 

1333.  For  injury,  &c.,  to  property 261 

1224.  For  an  assault 262 

in.  Statements  of  the  cause  of  action,  adapted  to  all  OKDnsrAKT 

CASES. 

1225.  Where  there  are  several  causes  of  action 262 

1.  Por  Money  Lent,  P.aid,  Sad,  and  Beeeived,  c6c. 

1236.  Money  lent , 363 

1227.  Money  paid 268 

1238.  Money  received , 363 

1339.  Interest 363 

1330.  Account  stated 363 

2.  MespecHng  Seal  Property/. 

1331.  For  price  of  land 263 

1233.  For  leasehold  premises  assigned 263 

1333.  For  .use  and  occupation  of  a  house,  farm,  or  land,  &c.,  not  re- 

served by  deed 363 

1334.  For  rent  of  unfurnished  apartments 363 

1335.  For  rent  of  furnished  apartmeats 3G4 

1236.  For  use  of  furnished  rooms,  &c.,  firing,  &c 264 

1337.  For  double  rent 364 

1238.  For  the  use  of  pasture-land  and  tl'e  eatage  of  grass 264 

1239.  By  outgoing  tenant  for  improvements,  fixtures,  &c 264 

1240.  For  crops  sold 264 

1241.  For  wharfage  and  warehouse-room 264 

8.  G(?ods  Sold  or  Let  to  Hire. 

1243.  For  goods,  &c.,  sold  ajid  delivered 265 

1243.  For  fixtures 265 

1244.  For  stocks  sold  and  transferred 365 

1345.  For  good-will  of  business 265 

1246.  For  money  on  exQha,nge  of  horses 265 

1247.  For  board  and  lodging 265 

1248.  The  like ;— for  third  persons 265 

1249.  For  board  and  education 265 

1250.  For  horse-keep,  stabling,  &c 365 

1351.  For  the  carriage  of  goods  by  land 366 

1353.  For  passage-money 366 

1353.  For  freight,  primage,  or  average.'. 366 

1254.  For  lighterage  of  goods 266 


254-  ABBOTTS'  FORMS. 


Affidavits  to  Obtain  Order  of  Arrest. 


1255.  For  demurrage 266 

4.  Sermces,  with  Money  Paid  or  Materials  Mvrnislied. 

1256.  For  work  and  materials 266 

1257.  For  work  and  materials,  and-  for  journeys 266 

1258.  For  work  with  horses,  carts,  &c 266 

1259.  As  a  domestic  or  other  servant 266 

1260.  As  a  clerk 267 

1261.  As  an  agent  generally  267 

1262.  As  a  factor  and  agent 207 

1263.  As  an  insurance  broker 267 

1264.  For  premiums  of  insurance 267 

1265.  As  a  seaman 267 

1266.  As  a  master  of  vessel 267 

■  1267.  As  an  attorney  and  solicitor 267 

1268.  As  an  agent,  against  another  attorney 268 

1269.  As  a  surveyor 268 

1270.  As  an  auctioneer  or  appraiser 268 

1271.  Ab  a  schoolmaster 268 

1272.  As  an  apothecary  and  surgeon 268 

1273.  As  an  undertaker  of  funerals 269 

5.  On  Promissory  Notes. 

1274.  Payee  against  maker 269 

1275.  Second  indorsee  against  maker 269 

1276.  First  indorser  against  payee 269 

1277.  Indorsee  against  indorser 269 

6.  On  Bills  of  Exchange. 

1278.  Drawer  against  acceptor , 270 

1379.  Payee  against  acceptor 270 

1280.  Indorsee  against  acceptor 270 

1281.  Bearer  against  acceptor 270 

1282.  Payee  against  drawer  on  non-acceptance 270 

1283.  Payee  against  drawer  on  non-payment 270 

1284.  Indorsee  against  drawer  on  non-acceptance 271 

1285.  Indorsee  against  drawer  on  non-payment 271 

1286.  On  a  foreign  bUl  of  exchange  against  drawer 271 

6.  On  Checks. 

1287.  Payee  against  maker 271 

1288.  Bearer  against  maker 272 

7.  On  a  Onwranty. 

1289.  Sale  of  goods 273 

8.  On  Awards. 

1290.  On  award 373 

1291.  On  an  umpirage 273 

9.  On  Deeds. 

1292.  On  a  deed  generally 273 

1293.  For  rent  on  a  lease 374 

1294.  For  mortgage  money  and  interest 274 

1295.  The  same,  by  the  assignee  of  mortgagee 274 

10.  On  Bonds. 

1296.  On  a  bond  by  the  obligee '274 
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Affidavits  to  Obtain  Arrest. 

1297.  On  an  arbitration  bond 275 

1298.  By  executors  of  a  surviving  executor  on  a  money  bond 275 

11.  On  Judgments. 

1299.  On  a  judgment  of  a  supericp  court 275 

1300.  On  a  judgment  by  executor 275 

12.-iji  AcUons  in  tlie  Nature  of  Debt  on  a  Statute. 

1301.  For  money  won  at  play 276 

IV.  Statements  of  geototos  of  akbbst,  whebb  they  are  extrinsic 

TO  THE   CAUSE  OF  ACTION. 

1302.  Allegation  of  non-residence ^ 276 

1303.  Allegation  of  intended  departure 276 

1304.  Affidavit  to  procure  arrest  in  an  action  to  recover  a  debt 

fraudulently  contracted 276 

1305.  Disposal  of  property  witli  intent  to  defraud  creditors 27& 


1.    G-ENEEAl   FOEMS   OF  AFFIDAVIT  TO    ObtAIN  AeEEST. 

1213.  By  Plaintiff. 

[Title  of  the  cause.] 
[  V'enue.'] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says : 

I.  That  T.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  deponent  in  dollars,  for  (5)  [here  state  cause 
(faction:  see  J'hrms  1225-1SX)1,  infra]. 

[<9r,  where  the  cause  of  action  is  for  a  tort :  1.  That  on  or 
about  the  day  of  j  18     ,  Y.  Z.,  the  above-named 

defendant,  assaulted  the  deponent  \here  state  tort :  see  Forms 
1223, 1224,  infra]. 

II.  [  Where  the  grounds  of  arrest  are  extrinsic  to  the  cause  of 
action,  state  hero  facts  which  hring  the  case  within  one  of  the 
classes  in  which  the  stainite  allows  the  arrest.  See  Forrns  1218- 
1220,  and  1302-1305.] 

III.  That  the  plaintiff  has  commenced  \or,  is  about  to  com- 
mence, by  the  summons  hereto  annexed]  an  action  in  this  court 
against  said  T.  Z.,  upon  the  cause  of  action  above  stated,  (o) 

(6)  This  form  of  alleging  the  cause  of       (e)  This  allegation  is  proper,  but  We 
action  is  supported  by  Chita's  Forms    do  not  deem  it  essential. 
of  Pr.,  368,  and  cases  there'cited. 
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1214.  Another  Form,  Beferrmg  to  Corwplcmit  Atmexed 

[Title  of  the  cause.] 
[  Venue.'] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That  a  sufficient  cause  of  action  exists  in  his  favor  against 
the  defendant  Y.  Z.,  the  grounds  of  which  appear  by  the  sworn 
complaint  in  this  action,  hereto  annexed,  all  the  statements  con- 
tained in  which  are  true,  to  the  knowledge  of  this  deponent  [^f 
deponent  has  not  personalhnowlsdge  of  all  the  facts,  add,  except 
as  to  the  allegation  that,  &c.,  as  to  which,  here  state  belief  and 
sources  of  information,  and  indicate  reason  why  informant's 
affidavit  is  not  given]. 

II.  [  Where  the  grounds  of  a/rrest  are  extrinsic  to  the  cause  of 
action,  state  here  facts  which  iring  the  case  within  one  of  the 
classes  on  which  the  statute  allows  am,  arrest.  See  Forms  1218- 
1220,^^1302-1305.] 

in.  [As  in  preceding  form,.] 

1215.  The  Same;— by  One  of  Several  Plavntifs. 
[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  one  of  the  above-named  plaintiffs,  being  duly  sworn, 
says: 

I.  That  T.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  deponent  and  the  above-named  [co-plaintiff]  m 
dollars,  for  [continue  as  in  Form  1213]. 

1216.  The  Same;^by  a  Thi/rd  Person. 
[Title  of  the  cause.] 
[Venue.] 
C.  D.,  being  duly  sworn,  says : 

I.  That  [he  is  the  agent  of  the  above-named  plaintiff  A.  B., 
at  ,  for  the  collection  of  his  rents],  (d)  and  that  the  above- 

(d)  It  is  not  absolutely  necessary  that  Pieters  c.  Luytjes,  1  S.  <&  P.  1  •  An- 

deponent  should  show  any  connection  drioni  v.  Morgan,  4  Taunt,  231)'-  but 

between  him  and  the  plaintiff  (Holliday  where  there  is  a  connection,  it  is  better 

V.  Lawes,  3  Bing.  (i^.  C),  541 ;  Short  v.  to  state  it 
Campbell,  3  Dowl.,  487;  1  Gale,  60; 
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named  defendant  Y.  Z.  is  justly  and  truly  indebted  to  said 
plaintiff,  in  dollars,  for  [continue  as  in  Form  1213]. 


1217.  By  Executor  or  Administrator,  {e) 

[Title  of  the  cause.] 
[Venue.] 

A.  B.,  executor  of  the  will  of  [or,  administrator  of  the  goods, 
chattels,  and  credits  which  were  of]  C.  D.,  deceased,  being  duly 
sworn,  says : 

I.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  deponent,  as  executor  [or,  administrator]  as 
aforesaid,  in  dollars,  for  [continue  as  in  Form  1213, 

supra]. 

II.  AFriDAviTS  TO  Obtain  Aeeest  in  Various  Specific  Oases. 
1218.  Money  Recevoed  in  a  Fiduciary  Capacity.  (/) 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  on  the  day  of  ,  18     ,  said  Y.  Z.,  of  said 
connt}^  being  a  note-broker,  doing  business  at  ,  offered 
to  deponent  to  find  a  purchaser  for  a  promissory  note  for 
dollars,  made  by  one  M.  ]^.,  of              ,  payable  to  the  order  of 
deponent. 

II.  That  at  the  request  of  said  Y.  Z.  deponent  delivered  to 
him  the  said  note  in  trust,  to  sell  the  same  for  cash,  as  a  broker 
aforesaid,  and  to  return  the  proceeds  thereof  immediately  to 
this  deponent,  and  for  no  other  purpose  whatever. 

III.  That  deponent  did  not  sell  the  said  note  to  said  Y.  Z., 
nor  did  he  deliver  it  to  him  in  any  other  manner,  or  for  any 
other  purpose,  than  as  a  broker  aforesaid. 

IV.  That  the  said  Y.  Z.  informed  deponent  on  the  same  day 

(e)  A  plaintiff  suing  in  a  representa^  aver  his  belief,  and   generally  must 

tive  capacity  is  not  held  to  the  same  state  the  sources  of  his  information, 

degree  of  positiyeness  in  stating  the  (/)  This  form  is  from  1  Till.  <Sb  8. 

causa  of  action  as  a  plaintiff  suing  in  Pr.,  572,  and  the  Seport  of  the  Com. 

his  own  right;  but  he  must  distinctly  mismners  of  the  Code,  p.  159. 
Vol.  II.— 17 
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that  he  had  sold  the  said  note  for  dollars  cash,  but  re- 

fused to  state  to  whom  he  had  sold  it. 

V.  That  the  said  T.  Z.  has  neglected  and  refused  to  pay  any 
part  of  said  sum  to  this  deponent,  although  requested  to  pay 
the  same,  to  the  damage  of  deponent  dollars. 

VI.  [Allege  suit  brought,  as  in  paragra/ph  III.  of  Form 
1213.] 

1219.  Money  Received  in  Trust  Tyy  Patiners.  (g) 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  this  action  ;  and  that  the  aboye- 
named  defendants  were,  during  the  times  hereinafter  mentioned, 
co-partners,  doing  business  at  ,  under  the  name  of 
Y.&Z. 

II.  That  heretofore,  and  about  the  day  of  >  18  , 
the  deponent  placed  in  the  hands  of  the  defendants,  as  agents 
of  the  plaintiff,  and  they  received  from  him  as  such  agents,  the 
sum  of  ,  belonging  to  the  plaintiff,  to  be  forwarded  by 
them,  and  paid  to  the  plaintiff  in  England  ;  which  they,  the  said 
defendants,  promised  and  agreed  so  to  forward,  and  pay  over 
to  the  plaintiff. 

III.  That  the  said  defendants  have  wholly  neglected  and 
refused  to  pay  to  the  plaintiff  said  sum  so  intrusted  to  the 
defendants,  or  to  forward  the  same  to  the  plaintiff,  or  any  part 
thereof,  although  the  same  has  been  demanded  by  the  plaintiff 
from  the  defendants ;  and  that  the  said  defendants  have  applied 
and  converted  the  same  to  their  own  use. 

lY.  [Allege  action  brought,  as  in  paragraph  III.  of  Form 
1213.] 

1220.  Money  Received  by  Collecting  Agent.  (A) 

[Commencement  as  in  Forms  1213-1217.] 

That  a  sufficient  cause  of  action  for  the  recovery  of  money 

{g)  This  form  is  sustained  by  Bull  Stoll  n.  King,  8  Sow.  Pr.,  298  See^ 
e.  Melljss,  9  AiboUs'  Pr.,  58.  also,  Bidder  v.  WMtlock,  13  Id.,  208. 

(h)  Tliis  affidavit   is  sustained  by 
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exists  in  his  favor  against  the  defendant  Y.  Z.  above  named, 
ai'ising  out  of  the  following  facts,  namely  : 

I.  That  this  plaintiff  is  engaged  in  business  in  the  Ksity  of 
New  York ;  that  in  the  spring  of  18  ,  there  being  a  large 
number  of  persons  in  varioiis  parts  of  this  State  indebted  to  this 
plaintiff  in  divers  sums  of  money  for  goods  theretofore  sold  and 
delivered  to  them  by  this  plaintiff,  this  plaintiff  employed  the 
defendant  to  collect  the  same  in  the  name  and  for  the  benefit  of 
this  plaintiff,  and  upon  the  agreement  that  he  should  pay  the 
same  over  to  this  plaintiff  upon  collection. 

II.  That  the  defendant  entered  upon  such  employment,  and 
proceeded  to  the  collection  of  said  sums  of  money,  and  has  in 
fact  collected  a  considerable  portion  thereof,  as  deponent  is 
informed  by  several  of  said  creditors,  and  by  receipts  therefor 
in  the  handwriting  of  Said  defendant,  and  in  the  possession  of 
such  creditors. 

in.  That,  in  particular,  he  has  collected  dollars  from 

M.  N.,  who  was  indebted  to  this  plaintiff  in  that  amount,  and 
has  given  to  him  a  receipt  therefor  in  the  name  of  this  plaintiff, 
as  more  fully  appears  by  the  annexed  affidavit  of  the  said 
M.  N.(i)  And  also,  in  like  manner,  the  following  sums  of 
money  from  the  following  persons,  who  were,  at  the  time  of 
such  collection,  creditors  of  this  plaintiff  in  such  amounts,  viz., 
from  0.  P.  dollars  [&c.,  specifying  aw.ounts  and  individ- 

uals as  far  aspossible\.  That  this  plaintiff  believes  that  he  has 
collected  other  moneys  from  other  creditors  of  this  plaintiff;, 
but  exactly  what  amounts,  and  from  whom,  he  is  not  able 
definitely  to  state. 

IV.  That  this  plaintiff,  on  the  day  of  ,  18     ' 

demanded  of  the  defendant  that  he  account  to  him  for  the 
money  so  collected,  and  pay  the  same  over  to  him ;  but  hitherto 
the  defendant  has  wholly  neglected  so  to  do.  (/) 

[^Allege  action  hrought,  as  in/paragra^h  III.  of  Form  1213.] 


(i)  It  is  always  wdl,  if  not  indeed  in  an  action  for  money  received  In  a 
necessary,  to  furnish  at  least  one  cor-  fiduciary  capacity,  it  is  not  necessary 
roborative  affidavit,  where  the  facts  that  the  affidavit  state  that  the  defend- 
upon  which  the  order  of  arrest  is  asfeed  ant  had  embezzled  or  fraudulently  mis- 
are  distinct  from  those  constituting  the  applied  the  sum.  To  render  an  agent 
cause  of  action.  liable  to  arrest,  all  tliat  is  necessary  to 

{J)  In  an  affidavit  to  obtam  an  arrest  be  shown  is,  that  he  received  the  mon- 
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1221.  In  Action  to  Becover  Possession  of  Personal, 
Property.  (^) 

\_Title  of  the  canse.] 
[  Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  plaintiff  above  named;  that  a  sufficient  cause  of 
action  exists  in  his  favor  against  the  defendant  above  named, 
arising  out  of  the  following  facts :  [here  state  facts  constituting 
the  cause  of  action,  or,  annex  com,jplaint  and  proceed  as  follows: 
as  more  clearly  appears  by  the  complaint  hereto  annexed,  all 
the  allegations  of  which  are  true  to  the  personal  knowledge  of 
deponent,  except,  &c.] 

II.  That  the  above  entitled  action  has  been  commenced,  and 
is  now  actually  pending  in  this  court  for  the  recovery  of  said 
personal  property  [or,  the  personal  property  mentioned  in  said 
complaint]. 

III.  That  on  the  day  of  ,  the  annexed  summons 
was  issued  herein  to  the  sheriff  of  the  county  of  ,  for 
service,  and  the  annexed  affidavit,  together  with  the  requisition 
thereon  indorsed,  was  on  the  same  day  delivered  to  him  with 
the  requisite  undertaking,  for  the  purpose  of  obtaining  an 
immediate  delivery  of  such  property,  pursuant  to  the  provisions 
of  the  Code  of  Procedure ;  that  since  the  commencement  of 
said  action,  Q)  said  property  has  been  removed  [or,  concealed, 
or,  disposed  of]  by  said  defendant,  so  that  it  cannot  be  foujid 
or  taken  by  said  sheriff,  as  more  clearly  appears  by  his  return 
hereto  annexed ;  and  that,  as  deponent  believes,  it  has  been  so 
removed  with  the  intent  that  it  should  not  be  so  found  or  taken 


eys  of  his  principal,  for  the  recovery  of  verting  property.  But  in  such  case  the 
which  the  action  is  brought,  in  "a  bail  are  responsible  only  for  the  de- 
fiduciary  capacity ;"  and  that  he  must  fondant's  rendering  himself  amenable 
be  deemed  to  have  received  them  in  to  the  process  of  court.  On  arrest  under 
that  capacity,  when  it  appears  that  he  subd.  3,  the  undertaking  given  by  the 
had  no  authority  to  disburse  them  on  bail  must  be  for  the  return  of  the  prop- 
account  of  his  principal,  but  was  bound  erty,  if  the  return  thereof  be  adjudged, 
to  pay  them  over  on  request.  Eepublic  and  for  the  payment  of  such  judgment 
of  Mexico  ».  De  Arangoiz,  5  Duer,  634.  as  may,  for  any  cause,  be  recovered  in 

(k)  The  defendant  may  be  arrested,  the  aftion.     Code,  §§  187  and  211. 

under  subd.  1  of  §  179,  in  an  action  for  (l)  This  averment  had  better  be  m- 

wrongfully  taking,  detaining,  or  con-  serted,  when  the  fact  is  so. 
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by  said  sheriff,  which  belief  is  founded  upon  the  following  facts, 
namely :  (m)  [state  in  detail  the  facts  showing  a  removal  of  the 
'property  with  an  intent  that  it  should  not  he  found  or  taken,  or 
with  an  intent  to  deprive  the  plaintiff  of  the  benefit  thereof  \ 
[Jurat  I]  [Signatu)'e.] 

1222.  Sheriff's  Return,  {n) 

[Title  of  the  cause.'] 
[  Venue.'] 

I  hereby  return,  that  the  within-mentioned  property  has  been 
concealed  [or,  removed,  or,  disposed  of]  so  that  it  cannot  be 
found  or  taken  by  me.  M.  N. 

[Date.]  Sheriff  of  county. 

1223.  JP'or  Injury,  (&c.,  to  Property,  {o) 

[Commencement  as  in  Forms  1213-1217,  ante.] 
I.  That  said  Y.  Z.,  on  or  about  the  day  of  ,  18     , 

wrongfully  and  wilfully  [and  by  force]  took  from  the  posses- 
sion of  the  plaintiff  the  following  goods  [designating  them],  of 
the  value  of  dollars ;  and  that  he  has  converted  the  same  to 

his  own  use ;  and  although  the  deponent,  on  the  day  of 

,  requested  him  to  return  them,  he  refused  so  to  do,  and 
still  detains  them,  and  the  deponent  is  advised  and  believes 
that  he  is  entitled  to  recover  from  the  said  defendant  dol- 

lars, his  damages  thereby  sustained. 

[Insert  paragraph  III.  from  Form  1213.] 

(m)  Tlie  action  must  have  been  com-  tlie  sheriff,  a  separate  affidavit  should 
menced,  and  an  effort  made  by  the  be  obtained.  The  affidavit,  requisi- 
sheriff  to  obtain  possession  of  the  prop-  tion,  &c.,  used  in  the  proceedings  to 
erty,  as  the  court  must  be  satisfied  that  obtain  an  immediate  delivery  of  the 
it  cannot  be  found  or  taken  by  the  property,  should  also  be  presented  to 
sheriff.  A  return  of  the  sheriff  in  the  the  court  with  this  affidavit,  on  the  ap. 
words  of  the  Code,  indorsed  on  the  af-  plication  for  an  arrest, 
fldavit,  and  requisition  in  the  proceed-  (o)  The  provision  of  subd.  1,  of  sec- 
ings  taken  to  procure  the  delivery  of  tion  179  of  the  Code,— which  allows  an 
the  property,  should  be  .presented  to  arrest  for  taking,  detaining,  or  convert- 
the  court,  as"  forming  the  basis  of  the  ing  property,— refers  to  personal  prop- 
application.    Form  1332  will  suffice.  erty  only.    Brush  v.  Mullen,   13  Ab- 

(n)  If  proof  of  the  circumstances  of  hotts'  Pr.,  243 ;  Merritt  v.  Carpenter, 

its  removal,  showing  the  intent  with  30  Barb.,  61. 
which  it  was  removed,  is  desired  from 
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1224.  For  an  Assault,  (p) 
[Commencement  as  m  Forms  1213-1217,  ante.] 
That  on  [or  about]  the  day  of  ,  18     ,  Y.  Z.,  the 

above-named  defendant,  seized  and  laid  hold  of  said  plaintiff, 
and  with  much  force  and  violence  struck  said  plaintiff,  and 
knocked  him  down,  and  kicked  him  [describe  the  assault  fully], 
60  that  said  plaintiff  has  from  thence  hitherto  been  in  a  serious 
state  of  illness ;  and  that  the  damage  said  plaintiff  has  sustained 
thereby  amounts  to  dollars  at  the  least ;  and  said  plain- 

tiff verily  believes  that  he  is  entitled  to  recover,  and  will  re- 
cover in  this  action,  that  amount  of  damages.  Said  plaintiff  has 
been  informed,  and  vei-ily  believes,  that  the  said  T.  Z.  is  a  per- 
son in  good  circumstances,  and  well  able  to  make  said  plaintiff 
satisfaction  for  the  said  ill-treatment.  [It  would  le  well  to  have 
the  damage  corroborated  by  the  affidavit  of  a  physician]. 
[Insert  par aar op h  III.  from  Form  1213.] 

III.  Statements  of  the  Cause  of  Action,  Adapted  to  all 
Oedinaky  Cases,  {q) 

1225.  Where  there  are  Several  Causes  of  Action. 

[If  the  plaintiff  has  two  or  more  causes  of  action  for  which 
he  intends  arresting  the  defendant,  they  may  be  joined  in  the 
affidavit,  thus :]  In  the  sum  of  dollars  for  goods  sold  and 

delivered  by  said  plaintiff  to  the  said  defendant ;  and  for  work 
done  by  said  plaintiff'  for  the  said  defendant,  at  his  request ;  and 
for  money  by  said  plaintiff  lent  to,  and  paid,  laid  out,  and  ex- 
pended for  the  said  defendant,  and  at  his  request;  and  for 
money  received  by  him,  the  said  defendant,  to  and  for  the  use 
of  said  plaintiff;  and  for  money  found  to  be  due  from  the  said 
defendant  to  the  said  plaintiff,  on  an  account  stated  between 

(p)  This  form  is  from  GJiitty's  Forms  ant  is  a  non-resident  or  transient  per- 

ofPr.,  387.  son,  if  sucli  be  the  fact.     1  Tidd,  172 ; 

In  cases  of  assault  and  battery,  libel,  Davis  v.  Scott,  16  AUbotts'  Pr.,  137. 

slander,  &c.,  where  the  damages  are  (g)  The  following  statements  are  fox 

very  uncertain,  it  is  desirable  to  state  insertion  in  the  general  forms  of  affi- 

fully  the  circumstances,  showing  an  davit  above  given.    They  are  mostly 

unprovoked  offence  and  its  aggrava-  from  Ohitty's  Forma  of  Pr.,  374. 
tions,  and  also  to  state  that  defend- 
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them  [or  the  affidavit  may  specify  how  much  is  due  for  goods, 
how  much  for  work,  and  how  much  for  money  lent,  die.]. 

1.  I^or  Money  Lent,  Paid,  Had,  Beceived,  c&o. 

1226.  Money  Lenf]  For  money  lent  by  said  plaintiff  to  the 
eaid  defendant,  at  his  request. 

1227.  Money  Paid.]  For  money  paid  by  said  plaintiff  for 
the  use  of  the  said  defendant,  at  his  request. 

1228.  Money  Received.']  For  money  received  by  the  said  de- 
fendant for  the  use  of  said  plaintiff. . 

1229.  Interest^  For  interest  upon,  and  for  the  forbearance 
at  interest  to  the  said  defendant  by  said  plaintiff,  at  the  said 
defendant's  request,  for  divei-s  spaces  of  time,  of  moneys  due 
and  owing  to  said  plaintiff  from  the  said  defendant ;  and  which 
interest  the  said  defendant  contracted  and  agreed  with  said 
plaintiff  to  pay  said  plaintiff. 

1230.  Account  stated^  For  money  found  to  be  due  from  the 
said  defendant  to  said  plaintiff  on  an  account  stated  between 
them. 

2.  Respecting  Real  Property. 

1231.  For  Price  of  Zand.]  For  a  dwelling-house  [or,  land] 
and  premises,  with  the  appurtenances,  sold  and  conveyed  by 
said  plaintiff  to  the  said  defendant. 

1232.  For  Leasehold  Premises  Assigned.]  For  a  dwelling- 
house  [or,  land]  and  premises,  with  the  appurtenances,  sold  and 
assigned  by  said  plaintiff  to  the  said  defendant  for  the  remain- 
der of  a  term  of  years  unexpired. 

1233.  For  Use  and  Occupation  of  a  House,  Farm,  or  Land, 
<&c.,  not  Reserved  hy  Peed.]  For  the  said  defendant's  use,  by 
permission  of  said  plaintiff,  of  a  dwelling-house  [or,  farm,  or, 
land]  and  premises,  with  the  appurtenances,  of  said  plairttiff. 

1234.  For  Rent  of  Unfurnished  Apartments.]  For  the  said 
defendant's  use,  by  permission  of  said  plaintiff",  of  rooms  and 
apartments  of  said  plaintiff. 
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1235.  For  Rent  of  Furnished  Apartments.]  For  the  said  de 
fendant's  use,  by  permission  of  said  plaintiff,  of  rooms  and  apart- 
ments of  said  plaintiff,  together  with  furniture,  linen,  chattels, 
and  other  necessaries  of  said  plaintiff  therein. 

1236.  For  Use  of  Furnished  Rooms,  c&c,  Firing,  c&g.]  For 
the  said  defendant's  use,  by  permission  of  said  plaintiff,  of  rooms, 
apartments,  and  furniture  of  said  plaintiff;  and  for  meat,  drink, 
firing,  candles,  attendance,  chattels,  and  other  necessaries  pro- 
vided by  said  plaintiff  for  the  said  defendant,  at  his  request. 

1237.  For  Double  Rent.']  For  double  rent  of  a  dwelling- 
house  \or,  farm-land]  and  premises  of  said  plaintiff,  held  and  en- 
joyed by  the  said  defendant,  as  tenant  thereof  to  said  plaintiff,  at 
the  yearly  rent  of  dollars,  payable  quarterly,  for  one-quar- 
ter of  a  year,  ending  at  last ;  and  which  said  quarter's 
rent  accrued  due  after  the  expiration  of  a  notice,  duly  given  to 
said  plaintiff  by  the  said  defendant,  that  he,  the  said  defendant, 
would  quit  the  said  dwelling-house  and  premises  on  ,  and 
whereby  the  said  tenancy  became,  and  was,  duly  determined. 

1238.  For  tJie  Use  of  Pasture-land,  and  Eatage  of  Grass.] 
For  the  said  defendant's  use  of  pasture-land  of  said  plaintiff, 
and  the  eatage  of  the  grass  and  herbage  thereon  growing,  let  by 
said  plaintiff  to  the  said  defendant,  at  his  request,  and  by  him 
had  and  used  for  depasturing  [horses,  cattle,  and  sheej)]. 

1239.  JBy  Outgoing  Tenant,  for  Improvements,  Fixtures,  c&o.] 
For  money  payable  from  the  said  defendant  to  said  plaintiff 
for  and  in  respect  of  the  relinquishing  and  giving  up  of  certain 
buildings,  erections,  and  improvements,  made  and  erected  by 
said  plaintiff  in  and  upon  certain  lands  and  premises,  with  the 
appurtenances,  by  said  plaintiff  quitted,  relinquished,  and  given 
up  to  and  in  favor  of  the  said  defendant,  at  his  request,  while 
he  held  and  occupied  the  same,  as  tenaiit  thereof. 

1240.  For  Crops  Sold.]  For  a  crop  of  grass  [or,  turnips,  or, 
potatoes,  as  the  case  may  be]  sold  by  said  plaintiff  to  the  e aid 
iefeudant,  and  by  the  said  defendant  liad  and  taken  to  his  own  use. 

1241.  For  Wharfage  andWarehome-room.]     For  the  stowage 
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and  wai-eliouse-room  of  goods  and  chattels  deposited,  stowed, 
and  kept  by  said  plaintiff  in  and  upon  a  wharf,  warehouse,  and 
premises  of  said  plaintiff,  for  the  said  defendant,  at  his  request. 

3.  Goods  Sold  or  Let  to  Hire. 

1242.  For  Ooods,  c&o.,  Sold  and  Delivered.']  For  goods  [or, 
horses,  or,  cattle,  or,  sheep,  (&c.,  according  to  the  fact]  sold  and 
delivered  by  said  plaintiff  to  the  said  defendant. 

1243.  For  Fixtures.]  For  fixtures  and  effects  bargained  and 
Bold  by  said  plaintiff  to  the  said  defendant. 

1244.  For  StocJcs  Sold  and  Transferred.]  For  dollars 
United  States  six  per  cent,  registered  bonds  of  1881  [according 
to  the  fact],  sold  and  transferred  by  said  plaintiff  to  the  said  de- 
fendant. 

1245.  For  Good-will  of  Business.]  For  the  good-will  of  a 
business  of  said  plaintiff,  sold  and  given  up  by  said  plaintiff  to 
the  said  defendant. 

1246.  For  Money  on  Exchange'  of  Horses.]  For  money 
which  the  said  defendant  agreed  to  pay  to  said  plaintiff,  together 
with  a  horse  of  the  said  defendant,  in  exchange  for  a  horse_  of 
said  plaintiff,  delivered  by  said  plaintiff  to  the  said  defendant, 
at  his  request. 

1247.  For  Board  a/nd  Lodging.]  For  meat,  drink,  washing, 
lodging,  and  other  necessaries,  provided  by  said'plaintiff  for  the 
said  defendant,  and  at  his  request. 

1248.  The  Wk&ifor  Third  Persons.]  For  meat,  drink,  wash- 
ino-,  lodging,  and  other  necessaries,  provided  by  said  plaintifl: 
for  divers  persons,  and  for  the  said  defendant,  at  his  request. 

1249.  For  Board  and  Education.]  For  board,  maintenance, 
and  education  of  a  child  [or,  children],  and  for  clothes  and  otlier 
necessaries  for  the  same,  provided  by  said  plaintiff  for  the  said 
defendant,  at  his  request. 

1250.  For  Horse-Tceep,  Stdblvng,  c&c]    For  horse-keep,  sta- 


266  ABBOTTS'  FORMS. 


AfEdavits  to  Obtain  Order  of  Arrest. 


bling,  care,  and  attendance,  provided  and  bestowed  by  said  plain- 
tiff in  feeding  and  keeping  of  horses,  for  the  said  defendant,  at 
his  request. 

1251.  For  the  Carriage  of  Goods  hj  Land.']    For  the  cari'iage  • 
and  conveyance  of  goods  and  chattels  by  said  plaintiff  for  the 
said  defendant,  at  his  request. 

1252.  For  Passage-money.]  For  the  passage  of  the  said  de- 
fendant and  other  persons,  in  and  on  board  of  a  ship  or  vessel 
of  said  plaintiff  [o/-,  whereof  said  plaintiff  was  master  and  com- 
mander], from  to  ,  at  the  said  defendant's  request. 

1253.  For  Freight.,  Primage.,  or  Average.]  For  freight,  pri- 
mage, and  average,  payable  by  the  said  defendant  to  said  plain- 
tiff for  the  conveyance  by  said  plaintiff  of  goods  in  a  ship,  for 
the  said  defendant,  at  his  request. 

1254:.  For  Lighterage  of  Goods.]  For  lighterage  of  goods 
conveyed  by  said  plaintiff  in  lighters  and  other  vessels,  and 
shipped  and  landed  out  of  the  same,  for  the  said  defendant,  at 
his  request. 

1255.  For  Demurrage?^  For  the  demurrage  of  a  ship  of  said 
plaintiff,  kept  on  demurrage  by  the  said  defendant. 

4.  Services.,  with  Mo^iey  Paid  or  Materials  Furnished. 

1256.  For  Worh  and  Materials.]  For  work  done,  and  mate- 
rials for  the  same  provided,  by  said  plaintiff  for  the  said  defend- 
ant, at  his  request. 

1257.  For  Worh  and  Materials,  and  for  Journeys.]  For 
work  done,  and  materials  for  the  same  provided,  and  for  jour- 
neys made  iu  and  about  that  work,  by  said  plaintiff  for  the  said 
defendant,  at  his  request. 

1258.  For  Worh  with  Horses,  Carts,  <&g.]  For  work  done  by 
said  plaintiff  and  his  servants,  and  with  said  plaintiff's  horses, 
carts,  and  wagons,  for  the  said  defendant,  at  his  request. 

1259.  As  a  Domestic  or  other  Servant.]  For  wages  payable 
from  the  said  defendant  to  said  plaintiff  for  his  services  dene  for 
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the  said  defendant,  as  the  hired  servant  of  the  said  defendant, 
and  on  his  retainer. 

1260.  As  a  Cleric.}  For  salary  due  and  payable  from  the 
said  defendant  to  said  plaintiff  for  his  services  done  for  the 
said  defendant  as  his  clerk,  and  on  his  retainer. 

1261.  As  an  Agent  generally.]  For  work  done  by  said  plain- 
tiff as  the  agent  of,  and  for  the  said  defendant,  and  on  his  retain- 
er, and  for  commission  and  reward  due,  and  of  right  payable 
from  him  to  said  plaintiff  in  respect  thereof. 

1262.  As  a  Factor  and  Agent.}  !For  work  done  by  said  plain- 
tiff as  the  factor  and  agent  of  the  said  defendant,  in  and  about 
the  selling  and  disposing  of  goods  and  chattels,  and  in  and  about 
other  business  of  the  said  defendant,  and  for  him,  and  at  his 
request. 

1263.  As  an  Insurance  Broker.}  For  work  done  by  said 
plaintiff  as  an  insurance  broker,  in  and  about  the  writing,  draw- 
ing, and  making  out  of  divers  policies  of  insurance  of  divers  ships 
and  vessels,  goods,  wares,  and  merchandises;  and  in  and  about 
the  causing  and  procuring  of  divers  persons  to  insure  divers 
sums  of  money  on  the  said  ships  and  vessels,  goods,  wares,  and 
merchandises  for  the  said  defendants,  at  their  request. 

126i.  For  Premiums  of  Insurance.}  For  premiums  payable 
by  the  said  defendant  to  said  plaintiffs  for  insuring  ships  and  ves- 
sels [or,  goods,  or,  moneys  upon  ships  and  vessels,  or,  freight  upon 
goods]  by  said  plaintiffs  for  the  said  defendant,  at  his  request. 

1265.  As  a  Seaman.}  For  wages  payable  from  the  said  de- 
fendant to  said  plaintiff",  for  his  services  done  by  said  plaintiff 
as  a  mariner  on  board  of  a  ship  called  the  ,  for  the  said 
defendant,  and  on  his  retainer. 

1266.  As  a  Master  of  Vessel.}  For  said  plaintiff's  wages, 
for  his  services  done  by  said  plaintiff  as  master  and  command- 
er of  a  ship  called  the  ,  for  the  said  defendant,  and  on  his 
retainer. 

1267.  As  an  Attorney  amd  Solicitor.}    For  work  done  as  an 
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attorney  [and  counsel],  and  materials  for  the  same  provided, 
by  said  plaintiff  for  the  said  defendant  upon  his  retainer,  and 
for  fees  due  and  payable  to  said  plaintiff  in  respect  thereof,  and 
for  money  paid  by  said  plaintiff  for  the  use  of  the  said  defend- 
ant, at  his  request. 

1268.  As  an  Agent,  against  anotlier  Attorney.]  For  work 
done  by  said  plaintiff  as  the  agent  of,  an'd  for  the  said  \_princi/pal\, 
at  his  request,  and  materials  for  the  same  provided  by  said 
plaintiff  for  him,  at  his  request,  and  for  fees  due  and  payable  to 
said  plaintiff  in  respect  thereof,  and  for  money  paid  by  said  plain- 
tiff for  the  use  of  the  said  \_principaT\,  at  his  request. 

1269.  As  a  Surveyor.]  For  work  done  by  said  plaintiff  as  a 
surveyor  for  the  said  defendant,  and  at  his  request,  and  for  jour- 
neys and  attendances  made  and  performed  by  said  plaintiff  in 
and  about  the  business  of  the  said  defendant,  and  at  his  request, 
and  for  materials  therein  provided  by  said  plaintiff  for  the  said 
defendant,  at  his  request. 

1270.  As  an  Auctioneer  and  Appraiser.]  For  work  done  by 
said  plaintiff'  as  an  auctioneer  and  appraiser  for  the  said  defend- 
ant, at  his  request,  and  for  journeys  performed  by  said  plaintiff 
for  the  said  defendant,  at  his  request;  and  for  material  provided 
therein  by  said  plaintiff  for  the  said  defendant,  at  his  request. 

1271.  As  a  Schoolmaster.]  For  work  done  by  said  plaintiff 
and  his  servants  and  teachers  for  the  said  defendant  as  a  school- 
master, in  and  about  the  teaching  and  instructing  of  infants  and 
persons,  at  the  request  of  the  said  defendant,  and  for  material? 
and  other  necessary  things  by  said  plaintiff  provided  and  used 
in  and  about  that  work  for  the  said  defendant,  at  his  request ; 
and,  also,  for  meat,  drink,  washing,  lodging,  chattels,  and  other 
necessaries  by  said  plaintiff"  found  and  provided  for  the  said  in- 
fants and  persons,  at  the  said  defendant's  request. 

1272.  As  a  Physician  and  Surgeon.]  For  work  and  at- 
tendance done  by  said  plaintiff  as  a  physician  and  surgeon,  in 
and  about  the  healing  and  curing  of  the  said  defendant  [and 
others]  of  diseases,  disorders,  and  maladies,  at  the  request  of  the 
Baid  defendant ;  and,  also,  for  medicines,  chattels,  and  other 
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things  administered,  applied,  and  delivered,  found  and  provided 
by  said  plaintiff,  to  and  for  the  said  defendant  [and  others],  at 
his  like  request. 

1273.  As  an  Undertaker  of  Funerals.\  For  work  done  by- 
said  plaintiff  as  an  undertaker  of  funerals,  in  and  about  the 
funeral  of  one  ,  deceased,  for  and  at  the  request  of  the  said 
defendant,  and  for  hearses,  coaches,  horses,  materials,  chattels, 
and  other  necessary  things  by  said  plaintiff  used  and  applied  in 
and  about  the  furnishing  and  conducting  of  the  said  funeral  for 
the  said  defendant,  at  his  request. 

5.  On  Promissory  Notes. 

1274.  Payee  against  MaJcer.]  In  dollars,  principal- 
money  [and  interest],  due  on  a  promissory  note  for  dol- 
lars, made  by  said  Y.  Z.  [defendant],  payable  to  said  plaintiff  at 
a  day  now  past  [or,  dated  on  the  day  of  ,  and  pay- 
able to  said  plaintiff  days  after  said  date,  which  period 
has  now  past],  [or,  payable  to  said  plaintiff  on  demand.] 

1275.  Second  Indorsee  against  Maker.]  In  dollars  for 
principal-money  [and  interest]  due  to  said  plaintiff  as  iridorsee 
of  a  promissory  note,  made  by  the  said  Y.  Z.  for  the  payment 
of  dollars  to  the  order  of  "W.  X.,  at  a  day  now  past,  and 
by  the  said  W.  X.  indorsed  to  M.  N.,  and  by  the  said  M.  K 
indorsed  to  said  plaintiff. 

1'2,1Q.  First  Indorsee  against  Payee.]    In  dollars  for 

principal-money  [and  interest]  due  to  said  plaintiff  as  indorsee 
of  a  promissory  note,  made  by  "W.  X.  for  the  payment  of 
dollars  to  the  order  of  the  said  Y.  Z.  at  a  day  now  past,  and  by 
the  said  Y.  Z.  indorsed  to  said  plaintiff,  *  and  which  said  note 
has  been  refused  payment  by  the  said  W.  X.,  of  which  due  no- 
tice was  given  to  said  Y.  Z.  (r) 

1277.  Indorsee  against  Indorser.]    In  dollars  for 

principal-money  [and  interest]  due  to  said  plaintiff  as  indorsee 
of  a  promissory  note  made  by  W.  X.  for  the  payment  of 

(r)  Chitty  says  it  is  not  necessary  to    Forms  ofPr.,  380,  note  a) ;  but  it  may 
aver  notice  in  the  affidavit  {flhiUy's    be  better  to  insert  tlie  statement. 
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dollars,  to  the  order  of  M.  JT.  at  a  day  now  past,  and  bj  the  said 
M.  N.  indorsed  to  the  sdd  T.  Z.,  who  indorsed  the  same  to  said 
plaintiff,  and  [continue  as  above,  from  the  *]. 

6.  On  Bills  of  Exchange. 

1278.  Drawer  against  acceptor.']  In  dollars  for  princi- 
pal-money [and  interest],  due  on  a  bill  of  exchange  drawn  by 
said  plaintiff  upon,  and  accepted  by,  the  said  Y.  Z.  for  the  pay- 
ment of            dollars  to  said  plaintiff  at  a  day  row  past. 

1279.  Payee  against  Acceptor.]  In  dollars  for  princi- 
pal-money [and  interest],  due  on  a  bill  of  exchange  drawn  by 
one  M.  N.  [drawer]  upon,  and  accepted  by,  the  said  Y.  Z.  for 
the  payment  of           dollars  to  said  plaintiff  at  a  day  now  past. 

1280.  Indorsee  against  Acceptor.]  In  dollars  for  prin- 
cipal-money [and  interest],  due  to  said  plaintiff  as  indorsee  of  a 
bill  of  exchange  drawn  by  M.  N.  \_dravxr]  upon,  and  accepted 
by,  the  said  Y.Z.  for  the  payment  of  dollars,  to  the  order 
of  the  said  M.  iN".  [drawer].,  at  a  day  now  past,  and  by  him  in- 
dorsed to  said  plaintiff. 

1281.  Bea/rer  against  Acceptor.]  In  dollars  for  princi- 
pal-money [and  interest],  due  to  said  plaintiff'  as  the  bearer  of  a 
bill  of  exchange  drawn  by  M.  N.  [drawer]  upon,  and  accepted 
by,  the  said  Y.  Z.  for  the  payment  of  dollars  to  the  said 
M.  ]Sr.  [drawer],  or  bearer,  at  a  day  now  past,  and  by  him  trans- 
ferred and  delivered  to  said  plaintiff. 

1282.  Payee  against  Drawer,  on  Won-acceptance.]  In 
dollars  for  principal-money  [and  interest],  due  on  a  bill  of  ex- 
change drawn  by  the  said  Y.  Z.  upon  M.  N.  [drawee]  for  the 
payment  of  dollars  to  said  plaintiff;  and  which  said  bill 
has  been  refused  acceptance  by  the  said  M.  N.,  and  due  notice 
thereof  given  to  said  Y. .  Z. 

1283.  Payee  against  Drawer,  on  Won-paym,ent.]    In 
dollars  for  principal-money  [and  interest],  due  on  a  bill  of  ex- 
change drawn  by  the  said  Y.  Z.  upon  M.  IST.  [drawee]  for  the 
payment  of  dollars  to  said  plaintiff  at  a  day  now  past; 
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and  which  said  bill  lias  been  refused  payment  by  the  said  M.  Is ., 
and  due  notice  thereof  given  to  said  Y.  Z. 

1284.  Indorsee  against  Drawer,  on  N on- acceptance. '\  In 
dollars  for  principal-money  [and  interest],  due  to  said  plaintiff  a? 
indorsee  of  a  bill  of  exchange  drawn  by  the  said  Y.  Z.  on  M.  N. 
\drawee\  for  the  payment  of  dollars  to  the  order  of  the  said 
Y.  Z.,  and  by  him  indorsed  [to  W.  X.,  who  indorsed  the  same] 
to  said  plaintiff;  and  which  said  bill  has  been  refused  accept- 
ance, and  due  notice  thereof  given  to  said  Y.  Z. 

1285.  Indorsee  against  Drawer,  on  Non-payment7\  In 
dollars  for  principal-money  [and  interest],  due  to  said  plaintiff 
as  indorsee  of  a  bill  of  exchange  drawn  by  the  said  Y.  Z.  on 
W.  X.  \drawee\  for  the  payment  of  dollars  to  the  order  of 
the  said  Y.  Z.  at  a  day  now  past,  and  by  the  said  Y.  Z.  indorsed 
[to  M.  N.,  who  indorsed  the  same]  to  said  plaintiff;  and  which 
said  bill  has  been  refused  payment,  and  due  notice  thereof  given 
to  said  Y.  Z. 

1286.  On  a  Foreign  Bill  of  Exchange,  against  Drawer. '\ 

I.  Y.  Z.  [the  above-named  defendant]  is  justly  and  truly  in- 
debted unto  said  plaintiff  in  the  sum  of  dollars  for  princi- 
pal-money [and  interest  and  damages],  upon  and  by  virtue  of  a 
bill  of  exchange  drawn  by  the  said  Y.  Z.,  in  parts  beyond  the 
seas, — that  is  to  say,  at  [Pai-is,  in  the  empire  of  France], — upon 
M.  &  Co.  for  the  payment  of  [  francs]  to  the  order  of  the 
said  Y.  Z.,  and  by  him  indorsed  to'W.  X.,  and  by  the  said 
W.  X.  indorsed  to  said  plaintiff;  and  which  said  bill  has  been 
refused  payment  by  the  said  M.  &  Co.,  and  the  same  has  been 
duly  protested  for  such  non-payment  at  a  day  now  past,  of 
which  due  notice  was  given  to  said  Y.  Z. 

II.  The  said  sum  of  [  francs]  in  the  said  bill  mentioned, 
at  the  time  of  the  drawing  the  said  bill,  and  when  it  became 
payable,  were,  and  still  are,  of  the  value  of  dollars  of 
lawful  money  of  the  United  States. 

6.  On  Gheclcs. 

1287.  Payee  against  Maker.]  In  dollars  for  principal- 
money  [and  interest],  due  to  said' plaintiff  as  the  payee  of  a  clieck 
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drawn  by  the  said  T.  Z.  on  the  bank  for  the  payment 

of  dollars  to  said  plaintiff,  or  bearer,  on  demand ;  and 

which  said  check  has  been  refused  payment  by  the  said  bank. 

1288.  Bearer  against  Maker^     In  dollars  for  principal- 

money  [and  interest],  due  to  said  plaintiff  as  the  bearer  of  a 
bank-check  drawn  by  the  said  Y.  Z.  on  the  bank  for 

the  payment  of  dollars  to  M.  IST.,  or  bearer,  on  demand, 

and  by  the  said  M.  N.  transferred  and  delivered  to  said  plain- 
tiff; and  which  said  check  has  been  refused  payment  by  the 
said  bank. 

7.  On  a  Oua/i'anty.  (s) 

1289.  Sale  of  Goods. 

I.  That  on  the  day  of  ,  18  ,  by  a  memorandum 
in  writing,  signed  by  Y.  Z.  [the  above-named  defendant],  the 
said  Y.  Z.,  in  consideration,  as  therein  expressed,  that  plaintiff 
would  supply  one  M.  IST.  with  goods  on  credit  to  the  extent 
of  dollars,  he,  the  said  Y.  Z.,  promised  said  plaintiff'  that 
he,  the  said  Y.  Z.,  would  be  answerable  to  said  plaintiff  for  the 
same. 

II.  That  plaintiff  did,  accordingly,  afterwards  [from  time  to 
time]  supply  and  sell,  and  deliver  to  the  said  M.  N.,  goodsof 
the  price  of  dollars,  and  upwards,  on  credit. 

III.  That  such  credit  has  elapsed,  and  that  neither  the  said 
M.  IST.  nor  the  said  Y.  Z.  has  as  yet  paid  the  said  dollars, 
or  any  part  thereof,  to  said  plaintiff,  and  the  same  remains 
wholly  due  and  unpaid.   , 

IV.  That  the  said  Y.  Z.  is  justly  and  truly  indebted  io  said 
plaintiff  in  the  said  sum  of  dollars,  upon  and  by  virtue  of 
his  said  promise  and  the  premises  aforesaid. 

8.  On  Awards,  (t) 
1290.  On  an  Award.']     Upon  and  by  virtue  of  an  award 

(s)  Tlie  affidavit  must  show  the  terms  sion  to  arbitration,  the  making  of  the 

of  the  guaranty,  and  that  the  credit  has  award,  and  that  the  money  was  due  at 

elapsed.    Angus  v.  Eobilliard,  2  Dowl.  a  day  past  (Anonymous,  1  Bowl.  P.  C, 

P.  G.,  91;  and  see  Elworthy  «.  Maun-  5);  andif  the  award  direct  the  money  to 

der,  5  Bing.,  295.  be  paid  by  the  defendant  to  the  plain- 

(t)  An  affidavit  of  debt  on  award  tiff  upon  demand,  the  affidavit  must 

ought  to  state  the  fact  of  the  submis-  state  such  demand.    Driver  v.  Hood,  7 
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made  by  M.  N.  on  the  day  of  >  18     >  upon  and  by 

virtue  of  a  submission  made  by  said  plaintiif  and  the  said  Y.  Z. 
on  the  day  of  j  18     ,  to  the  award  of  the  said  M.  N. 

of  and  concerning  certain  [or,  all]  matters  in  difference  then  de- 
pending between  said  plaintiff  and  the  said  Y.  Z.,  and  upon  and 
by  virtue  of  which  said  reference  the  said  M.  N.  by  the  said 
award  awarded  that  the  said  Y.  Z.  should  pay  said  plaintiff 
dollars  on  the  day  of  ,  18     . 

1291.  On  an  Umpirage.]  Upon  and  by  virtue  of  an  um- 
pirage made  by  one  Q.  E..  on  the  day  of  ,18 
upon  and  by  virtue  of  a  submission  made  and  entered  into  by 
said  plaintiff  and  the  said  Y.  Z.,  on  ,  to  the  award,  order, 
and  determination  of  M.  N.  and  O.  P.  of  and  concerning  certain 
[or,  all]  matters  in  difference  then  depending  between  said 
plaintiff  and  the  said  Y.  Z.,  and  thereby  empowering  the  said 
M.  N.  and  O.  P.,  in  case  they  should  not  agree  in  making  such 
award,  to  appoint  a  third  person  to  award,  determine,  and 
finally  settle  the  said  matters  in  difference ;  and  whereupon  the 
said  M.  N.  and  O.  P.,  not  agreeing  in  making  the  said  award, 
and  by  virtue  of  the  aforesaid  power,  by  and  with  plaintiff's 
consent,  and  approbation  of  the  said  Y.  Z.,  nominated  and  ap- 
pointed the  said  Q.  R.  as  an  umpire,  to  award,  order,  and  finally 
determine  of  and  concerning  the  said  matters  in  difference  be- 
tween said  plaintiff  and  the  said  Y.  Z. ;  and  upon  and  by  virtue 
of  which  said  reference  the  said  Q.  E.  awarded  that  the  said 
Y.  Z.  should  pay  to  said  plaintiff  the  sum  of  dollars  on 
the            day  of           ,  18    . 

t 

9.  On  Deeds,  (m) 

1292.  On  a  Deed  generally.]    Upon  and  by  virtue  of  an  in- 

B.  &  O.,  494;  1  M.  <&  Bob.,  324 ;  and  and  see  Lambert  v.  Wray,  3  Dowl.  P. 

see  Jenkins  i>.  Law,  \  B.  &  P.,  365 ;  0.,  169 ;  1  0.,  M.  &  B.,  676.    So  is  an 

Masel  V.  Angel,  6  B.  <&  B.,  15.  affidavit  that  the  defendant  is  indebted 

(u)  An  affidavit,  that  the  defendant  to  the  plaintiflF  in    a  specified  sum, 

is  indebted  to  plaintiff  under  a  deed  by  "  upon  a  certain  indenture  of  mortgage, 

which  the  defendant  covenanted  to  pay  by  which  the  defendant  covenanted  to 

to  the  plaintiff  money  "  at  certain  times  pay  the  said  sum  of  money  to  the  plain- 

and  on  certain  events  now  past  and  tiff  at  a  certain  day  now  past."  Masters 

happened,"  is  sufficient.    Barnard  i).  v.  Billing,  8  Bowl.  P.  C,  751 
NeviUe,  3  Binff.,  136;  10  Moore,  475; 

Vol.  n.— 18       . 
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denture  [or,  deed,  or,  articles  of  agreement],  dated  the 
day  of  ,  18     ,  whereby  the  said  Y.  Z.  covenanted  to  pay 

to  said  plaintiff  the  [said]  sum  of  dollars  on  the  day 

of  ,18     . 

1293.  2^or  Bent  on  a  Zease.l  For  the  arrears  of  a  yearly 
rent  of  dollars,  payable  quarterly  by  the  said  Y.  Z.  to 
said  plaintiff,  upon  and  by  virtue  of  an  indenture  of  lease, 
dated  on  the  day  of  ,  18  ,  and  reserved  thereby, 
and  of  which  said  rent            quarters  are  in  arrear. 

1294.  J^or  Mortgage-money  and  Interest.']  For  principal  and 
interest  due  and  owing  fronf  the  said  Y.  Z.  to  said  plaintiff, 
upon  and  by  virtue  of  an  indenture  of  mortgage,  dated  , 
whereby  the  said  Y.  Z.  covenanted  with  said  plaintiff  to  pay  the 
sum  of            dollars,  and  interest,  to  said  plaintiff  on  the 

day  of  ,  18     . 

1295.  The  Same,  hy  t?ie  Assignee  of  Mortgagee.]  For  princi- 
pal and  interest  due  to  said  plaintiff  as  assignee  of  an  indenture 
■of  mortgage,  dated  the  day  of  j  18  ,  whereby  the 
said  Y.  Z.  covenanted  with  [mortgagee]  to  pay  the  sura  of 
dollars  and  interest  to  the  said  [mortgagee]  on  the  day 
of  ,  18  ;  and  which  said  indenture,  with  [the  bond 
therein  referred  to,  and]  the  money  due  thereon,  have  been 
duly  assigned  by  the  said  [mortgagee]  to  said  plaintiff,  and  the 
said  dollars,  with  interest  for  and  upon  the  same,  is  due 
and  unpaid. 

10.  On  Bonds,  (v) 

1296.  On  a  Bond  hy  the  Obligee.]  For  principal  and  interest 
due  on  a  bond,  dated  the  day  of  ?  18     ,  and  made 

(«)  An  affidavit  for  so  much  "  for  adding  for  principal  and  interest,  on  a 
principal  and  interest,  due  on  a  bond  bond  in  the  penal  sum  of  twenty-five 
made  and  entered  into  by  the  defend-  thousand  pounds,  the  court  held  it  to  be 
ant,"  vfithout  expressly  stating  the  insufficient,  as  it  did  not  appear  what 
bond  to  be  conditioned  for  the  pay-  was  the  condition  of  the  bond.  Bosan- 
ment  of  money,  is  sufficient  (Byland  v.  quet  v.  Fillis,  4  Jf.  <fc  8el.,  330  ;  Cham- 
King,  7  Taunt.,  275 ;  1  Moore,  24) ;  but  bers  «.  Ward,  1  Sowl.  P.  C,  139.  The 
where  the  affidavit  merely  stated  the  affidavit  should,  at  aU  events,  state  that 
defendant  to  be  indebted  to  the  plain-  the  bond  is  due  and  payable.  Smith 
tiff  in  six  thousand  pounds,  without  v.  Kendal,  7  D.  &  B.,  283. 
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by  the  said  Y.  Z,  to  said  plaintiff,-  in  the  penal  sum  of 
dollars,  conditioned  for  the  payment  of  dollars,  with  law- 

ful interest  for  the  same,  at  a  day  now  past. 

1297.  On  an  Arhitrcdion-hondi]  TFpon  and  by  virtue  of  a 
bond,  da;ted  the  day  of  ,  18  ,  and  made  by  the 
said  Y.  Z.  to  said  plaintiff,  in  the  penal  sum  of  dollars, 
conditioned  for  the  performance  of  an  award  to  be  made,  as  in 
the  condition  of  the  said  bond  is  mentioned;  and  by  which 
said  award,  since  made  in  pui-suance  of  the  said  condition,  dated 
on  the  day  of  >  18  ,  the  said  Y.  Z.  was  awarded  to 
pay  to  said  plaintiff  the  said  sum  of  dollars  upon  a  day 
now  past. 

1298.  By  Eabecutors  of  a  Surviving  Executor  on  a  Monty- 
hondJ]  A.  B.,  &c.,  &c.,  says  that  Y.  Z.  [the  above-named 
defendant]  is  justly  and  truly  indebted  to  A.  B.  and  0.  D.  [the 
above-named  plaintiffs]  as  executors  of  the  last  will  and  testa- 
ment of  D.  D.  deceased, — which  said  D.  D.,  in  his  lifetime,  and 
at  the  time  of  his  death,  was  surviving  executor  of  the  last  will 
and  testament  of  F.  D.,  deceased,- — in  the  sum  of  dollars 
for  principal  and  interest  due  on  a  bond,  dated  ,  and 
made  by  the  said  Y.  Z.  to  the  said  F.  D.,  deceased,  in  his  life- 
time, in  the  penal  sum  of  dollars,  conditioned  for  the 
payment  of  the  sum  of  dollars,  and  interest,  at  a  day 
now  past. 

11.  On  Judgments. 

1299.  On  a  Judgment  of  a  Superior  Court.]  Upon  and  by 
virtue  of  a  judgment  of  the  Court  of  ,  *  whereby 
said  plaintiff,  on  the  day  of  ?  18  ,  recovered 
against  the  said  Y.  Z.  the  sum  of  dollars,  exclusive  of, 
and  over  and  above  plaintiff's  costs  of  suit  in  that  behalf. 

1300.  On  a  Judgment  ly  Executor.]  As  above  to  the  *,  con- 
iinuing,  recovered  on  the  day  of  ?  18  ,  by  the 
said  [decedent]  in  his  lifetime  against  the  said  Y.  Z.,  exclusive 
of,  and  over  and  above  the  said  [decedent^s]  costs  of  suit  in  that 
behalf,  which  said  judgE^  ;»'  cdll  in  force  and  unsatisfied,  as 
plaintiff  verily  believes 
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12.  In  Actions  in  the  Nature  of  Debt  on  a  Statute. 

1301.  For  Money  Won  at  Play.']  For  so  much  money  lost  by 
said  plaintiif  to  the  said  T.  Z.,  within  three  months  now  last 
past,  by  playing  with  the  said  Y.  Z.,  at  an  unlawful  game 
called  .    Said  plaintiff  lost  not  less  than  the  sum  of 

dollars  at  each  of  the  times  or  sittings,  at  %vhich  the  said  sum 
of  dollars  was  so  lost  by  said  plaintiff  to  him  the  said 

T.  Z.,  at  the  said  game  as  aforesaid;  and  that  the  said  sum  of 
dollars  so  lost  by  said  plaintiff  as  aforesaid,  has  been 
paid  and  delivered  by  said  plaintiff  to  the  said  T.  Z. 

• 

IV.  Statements  of  Grounds  of  Aeeest  wheke  thet  are  Ex- 
trinsic TO  THE  Cause  of  Action. 

1302.  Allegation  of  Non-residsnoe.  {w) 

That  T.  Z.,  the  defendant  above  named,  is  not  a  resident  oi 
this  State,  but  resides  at  [designate  residence.,  if  known']. 

* 

1303.  Allegation  of  Intended  Dejpa/Hmre. 

That  the  above-named  T.  Z.  is  about  to  remove  from  this 
State  [here  state  faM^  substantiating  it,  e.  g. ;]  that  he  has  sold 
his  house  in  ,  and  has  taken  a  passage  on  board  the  , 

for  ,  with  family  and  his  household  goods  [as  the  depo- 

nent is  informed  by  M.  Z.,  the  brother  of  defendant,  and  \erily 
believes]. 

1304.  Affidavit  to  Procwre  'Arrest  in  an  Admn  to  Recover  a 
Debt  Fraudulently  Contracted. 

[Title  of  the  cause.'] 
[  Venue.] 
A.  B.,  plaintiff  above  named,  being  duly  sworn,  says : 
I.  That  a  sufBcient  cause  of  action  exists  in  his  favor  against 

the  defendant  (a?)  above  named,  arising  out  of  the  following 

(«))  An  order  of  arrest  cannot  be  ob-  («)  Both,  partners  are  liable  to  arrest 

tained  on  this  allegation,  unless  the  in  an  action  on  a  debt  of  the  firm 

action  be  for  the  recovery  of  damages,  fraudulently  contracted  by  one  of  them, 

and  u\K)ji  a  cause  of  action  not  arising  Anonymous,  6  Abbotts'  Pr.,  319,  note; 

out  of  contract.    Section  179,  subd.  1.  Townsend  v.  Bogart,  11  fd.,  355;  BuU 
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facts,  namely :  [here  state  facts  constituting  the  cause  of  actic-n, 
see  Forms  1213-1301;  or  annex  complaint  arid  ^oceed  as  fol- 
lows: as  more  clearly  appears  by  the  complaint  hereto  an- 
nexed, all  the  allegations  of  which  are  true,  to  the  personal 
knowledge  of  deponent,  except,  &c.j 

II.  That  the  defendant  was  guilty  of  fraud  in  contracting  the 
debt  for  which  this  action  is  brought. 

III.  That  in  the  month  of  ,  1 8  ,  he  applied  to  this 
plaintiif  to  sell  to  him  the  goods  above  named  [or,  mentioned  in 
the  complaint]  ;  (y)  that  well  knowing  himself  to  be  wholly  in- 
solvent and  unable  to  meetliis  debts,  he  falsely  and  fraudulently 
represented  to  this  plaintiff  thati[Aer<i  state  rejpresentations\. 

IV.  That  this  plaintiff  sold  said  goods  to  said  defendant  upon 
the  faith  of  said  representations,  and  believing  the  same  to  be 
true,  and  relying  thereon,  (s)  [Signature^ 

[Jurat^ 


c.  Melliss,  9  Id.,  58 ;  Comau  B.  Reese, 
21  How.  Pr.,  114.  But  opposed  to 
these  cases  is  Hanover  v.  Sheldon,  9 
Abbotts'  Pr.,  340,  and  note. 

(j/)  If  the  affidavits  show  a  cause  of 
action  in  the  nature  of  an  action  on  the 
case  for  obtaining  goods  from  the  plain- 
tifla  by  fraud,  it  is  not  to  be  inferred 
that  the  complaint  will  not  state  a 
cause  of  action  of  that  nature,  because 
the  affidavits  also  allege  that  the  ac- 
tion is  brought  to  recover  the  price  of 
goods  sold.  Townsend  ®.  Bogart,  11 
Abbotts'  Pr.,  355. 

(z)  For  another  form  of  a  sufficient 
affidavit  for  sucli  a  case,  see  Townsend 
V.  Bogart,  11  Abbotts'  Pr.,  355. 

The  practitioner  cannot  be  too  care- 
ful in  specifying  the  particular  circum- 
stances establishing  the  fraud  relied 
upon  as  the  foundation  of  the  order. 
He  cannot,  under  section  205,  upon  a 
motion  to  vacate  his  order,  set  up  a. 
ground  for  retaining  it  not  put  forth  as 
the  original  ground  of  the  order.  Cady 
V.  Edmonds,  \'i  How.  Pr.,  197. 

To  sustain  an  order  of  arrest  under 
this  subdivision  of  section  179,  three 
things  must  ajjpear: — 1.  That  the  de- 


fendant has  made  representations  which 
were  false.  2.  That  he  knew  them  to 
be  false.  3.  That  the  plaintiff  relied 
upon,  and  was  in  point  of  feet  deceived 
by  them. 

1.  It  must  appear  that  the  defendant 
has  made  represeutdtions  which  were 
false. 

The  mere  omission  of  a  purchaser  of 
goods  to  disclose  his  insolvency  to  the 
vendor,  is  not  a  fraud  for  which  the 
sale  may  be  avoided. 

When  no  inquiries  are  made  of  the 
vendee  on  the  subject,  and  he  makes 
no  false  statements,  nor  resorts  to  any 
artifice  to  mislead  the  vendor,  it  is  not 
in  general  fraudulent  in  him  to  remain 
silent  in  respect  to  his  pecuniary  con- 
dition. 

An  honest,  though  abortive  purpose 
to  continue  business,  and  pay  for  the 
goods,  is  consistent  with  the  vendee's 
knowledge  of  his  own  insolvency ;  and 
the  purchase  is  not  fraudulent  when 
made  with  such  intent,  thbugh  founded 
in  delusive  and  unreasonable  expecta- 
tions. Nichols  B.  Pinner,  T8  N.  T., 
295.  Compare  Mitchell  ».  Wordsn,  20 
Barb.,  253,  in  which  it  was  hold  that 
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1305.  Disposal  of  Property  with  Intent  to  Defravd  Creditors,  (a) 

I.  That  said  work  and  materials  were  done  and  furnished  in 
the  month  of  ,  and  upon  the  defendant's  promise  to  pay 

for  the  same  as  soon  as  completed. 


the  law  does  not  in  ordinary  cases  im- 
pose upon  a  purchaser  of  property  the 
duty  of  disclosing  to  the  seller,  at  or 
before  the  sale,  the  state  of  his  pecuniary 
circumstances,  however  desperate  they 
may  be,  and  known  to  him  to  be ;  and 
this,  although  there  has  been  a  long 
course  of  dealing  between  the  parties, 
in  the  course  of  which  credit  has  been 
given  to  the  purchaser,  and  he  has 
punctually  performed  his  engagements, 
and  his  insolvency  has  occurred  during 
those  dealings.  So  that  although  a 
purchaser  at  the  time  of  making  an 
additional  purchase  from  one  with 
whom  he  had  been  in  the  habit  of 
dealing,  is  insolvent,  and  well  knows 
his  insolvency,  and  intentionally  con- 
ceals it  from  the  vendors  by  simply 
withholding  his  knowledge  on  the  sub- 
ject, without  otherwise  saying  or  doing 
any  thing  to  mislead,  and  he  still  re- 
tains possession  of  property,  and  is 
pursuing  his  business  as  before,  he  is 
not  thereby  guilty  of  a  fraud  entitling 
the  vendor  to  avoid  the  sale.  But  it  is 
in  that  case  suggested  that  the  rule 
would  be  otherwise  if  he  had  performed 
an  open  and  notorious  act  of  insolven- 
cy, such  as  breaking  up  his  business 
and  making  a  general  assignment  for 
the  benefit  of  creditors ;  in  which  case 
he  would  be  bound  to  communicate 
the  fact  to  them,  if  they  were  in  igno- 
rance thereof.  Both  of  these  cases  arose 
upon  a  question  as  to  the  right  of  the 
vendor  to  avoid  the  sale  and  retake  the 
goods;  but  the  same  principle  would 
seem  to  apply  in  determining  the  ques- 
tion of  fraud  on  a  motion  to  arrest  or 
discharge  from  arrest.  In  short,  it  is 
not  enough  that  the  plaintiff  has  been 


deceived ;  the  defendant  must  have 
intentionally  deceived  him,  to  justify 
an  arrest.  Such  a  deception  may,  how- 
ever, sometimes  be  practised  without  a 
direct  false  representation.  The  in- 
tention to  deceive  may  be  shown  by 
other  circumstances.  See  Morrison  v. 
Gamer,  7  Abbotts'  Pr.,  435.  In  that 
case,  the  defendant,  who  was  accus 
tomed  frequently  to  purchase  from  tho 
plaintiflfs,  for  cash,  bills  of  exchange  foi 
remittance  to  Etirope  in  his  business 
becoming  insolvent,  procured  them  to 
sell  him  bills  to  a  large  amoimt  upon 
credit,  concealing  his  insolvency,  though 
making  no  direct  false  representations 
as  to  his  condition,  or  the  use  to  which 
he  should  put  them ;  and  he  then  sold 
these  bills  in  the  market.  Held,  that 
as  he  purchased  the  bills  with  in 
tention  to  make  such  use  of  them, 
and  knowing  his  inability  to  pay  for 
them,  the  purchase  was  fraudulent, 
and  that  he  was  liable  to  arrest  in  an 
action  for  their  value.  See,  also.  Brown 
V.  Montgomery,  20  N.  T.,  287. 

3.  It  must  appear  that  the  defendant 
knew  the  representations  to  be  false. 
When  the  atEdavit  fails- to  show  this, 
it  is  insufficient,  and  the  order  of  arrest 
wUl  be  set  aside.  Gafihey  d.  Burton, 
13  Mow.  Pr.,  516  ;  see  Freeman  «.  Le- 
land,  3  Aibotts"  Pr.,  479;  Young  v. 
CoveU,  8  Johns.,  23 ;  Addington  v.  Al- 
len, 11  Wend,  374. 

3.  The  plaintiff  must  have,  in  fact, 
relied  upon,  and  been  deceived  by  tho 
plaintiff's  representations.  This  is  the 
very  gravamen  of  the  charge,  the  de- 
ceit or  fraud  practised  upon  the  plain- 
tiff. See  Freeman  v.  Leland,  2  Ab- 
botts Pr.,  479 ;  Waunzer  v.  De  Baum, 
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II.  That  at  the  time  the  same  were  completed,  and  thei'etofore, 
the  defendant  was  carrying  on  business  at  No.  ,  street^ 
in  ,  as  a  grocer ;  and  on  the  day  of  ,  after 
said  debt  became  payable,  the  defendant  promised  the  plaintiff 
that  he  would  pay  the  same  on  the  day  of  ,  18  , 
on  whicli  day  the  plaintiff  called  on  him  at  his  store  for  pay- 
merit;  but  he  put  the  plaintiff  off,  telling  him  to  call  again  in 
three  days,  viz.,  on  the            day  of            ,  and  get  his  money. 

III.  That  on  said  last-mentioned  day  plaintiff  called  -again  as 
requested,  and  founcj  one  M.  N.  in  possession  of  said  store,  who 
then  stated  to  this  deponent  that  on  the  preceding  day  the  de- 
fendant had  sold  the  store  and  all  the  goods  therein  to  said 
M.  N.,  for  which  M.  N.  had  paid  him  dollars :  and  said 
M.  N.  exhibited  to  deponent  the  bill  of  sale  thereof,  executed 
by  tlie  defendant. 


1  E.  D.  SmUh,  261.    Compare  Vol  I., 
ante,  pp.  429-433. 

For  illustrations  of  the  principles 
upon  wMcli  orders  of  arreat  may  be 
granted  under  this  subdivision  of  sec- 
tion 179,  see  the  following  cases.  Bean 
V.  Renway,  17  Mow.  Pr.,  90 ;  Freeman 
V.  Leland,  3  Abbotts'  Pr.,  479 ;  Bell  v. 
Mali,  11  Soto.  Pr.,  254 ;  Union  Bank  v. 
Mott,  6  Abbotts'  Pr.,  315. 

(a)  This  form  is  sustained  by  Potter 
V.  Sullivan,  16  Abbotts'  Pr.,  395,  note. 

An  affidavit  simply  stating,  in  the 
words  of  the  Code,  that  the  defendant 
has  removed  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  the  intent  to  de- 
fraud his  creditors,  is  quite  insufficient. 
The  affidavits  must  state  the  facts  and 
circumstances  which  justify  such  a 
conclusion,  so  that  the  court  may  be 
able  to  draw  it  from  the  evidence  de- 
tailed in  the  affidavit.  See  Smith  v. 
Luce,  14  Wend.,  337,  and  cases  there 
cited  in  note  a;  Exp.  Robinson,  31 
Wend.,  673;  Frost  «.  Willard,  9  Barb., 
440;  Castellanos  ■».  Jones,  5  N.  T. 
(!' Seld.),  164;  compare  Donnelly  ». 
Corbett,  7  W.  Y.  (3  8dd.),  500 ;  Van 
Alstyne  v.  Erwine,  11  if.  T.  (1  Kern.), 


831.  What  is  sufficient  evidence  of  a' 
fraudulent  intent  must  depend  upon 
the  particular  circumstances  of  each 
case.  The  declarations  of  the  debtor 
are  often  sufficient,  at  least  if  coupled 
with  acts  of  a  suspicious  character. 
Compare  Courier  v.  McNa,mara,  9  How. 
Pr.,  355 ;  and  Hathorn  v.  Hall,  4  Ab- 
botts' Pr.,  337.  It  has  been  held  that 
the  mere  fact  that  defendant  is  about 
to  depart,  although  he  owes  debts  to  a 
large  amount,  is  not  enough.  It  must 
appear  that  he  has  removed  or  dis- 
posed of  his  property,  or  is  about  to  do 
so,  secretly.  It  is  the  secrecy  which 
evinces  the  fraudulent  intent.  Anony 
mous,  3  Code  B  51.  This,  however, 
inust  be  taken  wi  th  q  uaMcations.  Com- 
pare Courter  ®.  McNamara,  supra.  As 
to  what  is  sufficient  evidence  of  a  frau- 
dulent intent,  see,  also,  McButt  i>. 
Hirsch,  iAibotts'  Pr.,  441 ;  and  Spies  i). 
Joel,  1  Duer,  669;  and  see  Cary  «. 
VS^Uliams,  Id.,  667. 

If  a  fraudiilent  assignment  is  relief 
on,  it  may  be  stated  as  in  a  complaint 
(Vol.  I.,  ante,  pp.  574U-o83);  but  ex- 
trinsic circumstances  showing  an  ac- 
tual fraudulent  intent  must  be  stated.' 
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IV.  That  defendant  was  not  then  present  at  said  store,  but 
kept  away  therefrom,  and,  as  this  deponent  is  informed  by  said 
M.  ^.,  has  not  been  there  since  said  sale. 

V.  That  deponent  has  made  diligent  search  for  defendant  at 
his  recent  abode  at  ,  and  elsewhere,  but  is  unable  to  find 
him,  and  believes  that  with  intent  to  defraud  his  creditors  he 
has  disposed  of  his  property,  and  has  departed,  or  is  about  to 
depart,  or  conceals  himself. 

VI.  That  all  the  above  allegations  are  true  to  deponent's  own 
knowledge,  except  such  as  are  expressed  on  information  or  be- 
lief, and  those  he  verily  believes  to  be  true. 
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1306.  Undertaking  on  arrest 280 

1307.  Affidavit  of  sufficiency 281 

1308.  Another  form; — separate  affidavits 282 

1809.  Acknowledgment 282 

1310.  Another  form ; — proof  by  witness 282 

1311.  Indcarsement  of  judge's  approval  282 

1306.    Undertaking  on  Arrest. 

[Title  of  the  cause.'] 
[Bate.'] 

Whereas,  the  above-named  plaintiff  has  applied  [or,  is  about 
to  apply]  for  an  order  of  arrest  in  this  action  against  the  above- 
named  T.  Z.,  defendant,  in  one  of  the  cases  provided  by  law : 

Xow,  THEEEFOEB,  we,  («)  A.  B.,  of  the  village  of  , 

(a)  In  an  early  case  in  the  Superior  taken  by  Hoffman  {Prov.  R.,  50) ;  but 

Court,  it  was  held  that  the  provision  the  preponderance  of  authority  seems 

requiring  an  undertaking  on  the  part  to  be,  that  the  undertaking  need  not 

of  the  plaintiff  intended  one  executed  necessarily  be  executed  by  the  plaintiff 

by  the  plaintiff,  except  where  that  is  personally.    Askins  v.  Heams,  3  Ab- 

prevented  by  some  special  disability, —  Sorts'  Pr.,  184 ;  Bellinger  v.  Gardner  2 

as  where  the  plaintiff  is  a  married  Id.,  441 ;  Courter  v.  McNamara,  9  How. 

woman  or  an  infant  (Richardson    v.  Pr.,  255 ;  Leffingwell  v.  Chave,  10  Ab- 

Craig  1  Duer,  066);  and  this  view  is  lotW  Pr.,  472,  and  477,  note;  Varrault 
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county  of  [or,  of  JSTo.  ,  street,  in  the  city 

of  ,  county  of  ],  merchant,  and  C.  D.,  of  the  village 

of  ,  county  of  ,  physician,  and  E.  F.,  of  the  village 

of  ,  county  of  ,  merchant,  (J)  undertake,  pursuant 

to  the  statute,  that  if  the  defendant  recover  judgment  herein, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  in  this  action,  not  exceeding  hundred  dollars. 

Signed  and  delivered  [Sigjiatures.']  (c) 

in  presence  of 

[  Witness.] 

1307.  Affidavit  of  Sufficiency. 
[  Venue.] 

A.  B.,  C.  D.,  and  E.  F.,  above  named,  being  severally  duly 
sworn,  say  each  for  himself,  that  he  is  a  resident  of  the  State  of 
New  York,  as  mentioned  in  the  above  undertaking,  f  and  a 
householder  [or,  freeholder]  therein,  f  and  worth  double  the 
sum  specified  in  the  said  undertaking  over  all  his  debts  and 
liabilities,  and  exclusive  of  property  exempt  from  execution. 
[Or,  where  necessary,  omit  words  letween  the  f  f  above,  and  add 
here,  and  said  A.  B.  says  that  he  is  a  householder  in  said  State, 
and  said  .0.  D.  says  that  he  is  a  freeholder  in  said  State]. 

[Jurati] 

V.  Diflot,  Soffm.  Prov.  B.,  50.    So,  in  give   an   undertaking  with   sureties, 

an  action  taouglit  on  belialf  of  a  for-  Conrter  v.  McNamara,  9  How.  Pr.,  255  ; 

eign  government  appointed  to  sue,  an  Eicliaidson  v.  Craig,  1  Duer,  6C6.    See 

undertaking  to  procure  an  arrest  of  de-  Supreme  Court  Pule  71 ;  Bellinger  «. 

fendant,  executed  tiy  an  agent,  is  good  Gardner,  2  Abbotts'  Pr.,  441.    And  see 

as  an  undertaking  on  the  J)art  of  the  Biggins  v.   Williams  (2    Duer,  678), 

plaintiff.    Republic  of  Mexico  v.  Arran-  where  it  is  held  that  where,  under  an 

goiz,  11  Sow.  Pr.,  1.  order  upon  the  plaintiff  to  file  security 

It  is  usual  for  the  plaintiff  to  join,  for  costs,  an  undertaking  executed  by 

where  thia  is  feasible.  two  sureties  is  iiled,  the  qualification  of 

(6)  Although  the  word  «MWfeV«  is  used  one  of  the  sureties  upon  exceptions  is 

in  the  statute,  yet  an  undertaking  with  sufficient. 

one  surety  may  be  accepted  as  sufficient  (c)  The  imdertaking  may  properly 

Ward  B.Whitney,  8  JV.  T.  (4  Seld.),  440  ;  be  under  seal,  but  this  is  not  essential 

Sieff «.  Shausenburgh,  10  Abbotts'  Pr.,  nor  usual.    Thompson  v.  Blanchard,  3 

477,  note) ;  for  it  rests  entirely  in  the  IT.  T.  (3  Oomst.),  335 ;  Seacord  d.  Mor- 

discretion  of  the  judge  making  the  or-  gan,  17  Sow.  Pr.,  394;  Coleman  v. 

der  whether  or  not  the  plaintiff  shall  Beau,  14  Abbotts'  Pr.,  38. 
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1308.  Another  Form  ; — S&pa/rate  Affidamits. 

[  Yenue.'] 

A.  B.,  one  of  the  subscribers  to  the  foregoing  undertaking, 
being  duly  sworn,  says  that  he  is  a  resident  and  house  [or,  free] 
holder  within  this  State,  and  is  worth  the  sum  of  [doiihle  the 
sum  specified  in  v/ndertaking\  hundred  dollars,  over  and 

above  all  his  debts  and  liabilities,  and  exclusive  of  property  by 
law  exempt  from  execution.  {Signature.^ 

\Jurat^ 

[  Yenue.'\ 
C.  D.,  one  of  the  subscribers  [&c.,  continuing  as  dbove\. 

1309.  Acknowledgment. 
[  Yenue.] 

I  CERTIFY,  that  on  this  day  of  » 18     ,  A.  B., 

C.  D.,  and  E.  F.,  above  named,  to  me  known  to  be  the  persons 
described  in  and  who  executed  the  above,  personally  appeared 
before  me,  and  severally  acknowledged  that  they  executed  the 
above  undertaking  as  their  own  free  act,  for  the  uses  and  pur- 
poses therein  mentioned.  [Signature.] 

1310.  Another  Form ', — Proof  hy  Witness. 
[  Yenue.] 

On  this  day  of  )  18     j  before  me  came  G.  H.  of 

said  city,  the  subscribing  witness  to  the  within  undertaking,  with 
whom  I  am  personally  acquainted,  who,  being  by  me  duly 
sworn,  did  depose  and  say,  that  he  resides  at  No.  , 

street,  in  said  city ;  that  he  knew  A.  B.,  C.  D.,  and  E.  F.,  the 
persons  described  in  and  who  executed  the  above  undertaking ; 
that  they  severally  acknowledged  they  executed  the  same ;  and 
that  he,  the  said  G.  H.,  thereupon  subscribed  his  name  as  a 
witness  thereto.  [Signature.] 

1311.  Indorsement  of  Judge's  Approval. 

I  approve  the  within  undertaking,  and  the  sufficiency  of  the 
sureties  therein  named,  {d)  [Signatiirc.] 

[Date.] 
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Section  III. 

THE  OEDEE  OF  AKEEST';  AND  ITS  EXECUTION. 

1313.  Order  of  arrest p.  333 

1318.  Return  of  arrest 384 

1314.  Arrest  and  imprisonment  for  want  of  bail 384 

1315.  Not  found 284 

1316.  One  arrested ; — the  other  not  found 385 

1317.  That  defendant  has  made  deposit  in  lieu  of  bail 385 

1818.  Arrest  and  rescue 285 

1319.  Certificate  of  deposit  in  lieu  of  bail .■ . . .  385 

1830.  Clerk's  certificate  that  deposit  has  been  paid  into  court 385 

1331.  Certificate  that  bail  has  been  given  instead  of  deposit ^86 


1312.  Order  of  Arrest,  (a) 

[Title  of  the  cause.] 

The  People  of  the  State  of  New  York,  (5) 

To  M.  M".,  sheriff  of  county. 

You  are  hereby  required  forthwith  to  arrest  Y.  Z.,  (c)  the  de* 
fendant  in  the  above  entitled  action,  if  he  can  be  found  within 
your  county,  (d)  and  hold  him  to  bail  in  the  sum  of  dol- 


(d)  The  approval  of  the  justice  who 
issues  the  order  of  arrest  must  be  in- 
dorsed on  tlie  undertaking,  which  must 
be  filed  with  the  clerk.  Code,  %  433 ; 
Bule  4  of  1858 ;  Newell  v.  Doran,  31 
Sow.  Pr.,  437. 

{a)  The  order  of  arrest  must  be  is- 
sued with  or  subsequent  to  the  sum- 
mons. A  copy  of  the  order  and  of  the 
affidavits,  &c.,  should  be  prepared  and 
given  to  the  sheriff,  with  the  original, 
for  service  on  the  defendant.  The 
original  order  and  affidavits  and  un- 
dertaking must  be  filed  -ndth  the  clerk 
within  five  days  after  the  arrest.  MuU 
4  of  1838. 

(6)  The  Code  does  not  require  the 
order  of  arrest  to  be  issued  in  the  name 
of  The  People.  But  the  analogies  of 
practice  in  the  case  of  other  writs  and 
orders  in  the  nature  of  writs  seem  to 
make  it  proper, 
(c)  Formerly,  it  was  held  that  an  ar- 


rest of  a  person  by  a  wrong  name  could 
not  be  justified,  tliough  he  was  the 
person  intended,  unless  he  were  as 
well  known  by  one  name  as  the  other. 
Griswold  v.  Sedgwick,  6  Cow.,  456 ; 
1  Wend.,  136 ;  Mead  «.  Haws,  7  Cow., 
833 ;  HoUey  v.  Mix,  3  Wend.,  350 ;  Scott 
«.  Ely,  4  Id,,  555 ;  Qurnsey  v.  LoveU,  9 
Id.,  310  ;  see  2  Bev.  Stat.,  374,  §  383  j 
Id.,  847,  §  3. 

Bat  since  the  Code  it  is  not  necesi 
sary  that  the  name  of  tlie  party  to  be 
arrested  should  be  stated.  If  imknown, 
he  may  be  designated  as  the  real  de- 
fendant in  the  suit  or  proceeding,  and 
whose  name  is  not  known ;  or  by  any 
name.  Pindar  «.  Black,  4  How.  Pr., 
95. 

(d)  The  order  must  be  issued  to  the 
sheriff  of  the  county  wliere  the  defend- 
ant can  be  found.  Code,  §  183  And 
a  defendant  will  be  discharged  from 
arrest  when  it  appears  that  the  arrest 
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lars.  («)  [  Where  lie  is  to  he  arrested  wider  subdivision  3  of  seo 
tion  179  of  the  Code,  add,  by  a  written  undertaking  to  the  effect 
provided  by  section  211  of  the  Code  of  Procedure],  and  to  re- 
turn this  order  to  E.  F.,  the  plaintiff's  attorney,  at  his  office, 
No.  ,  street,  in  ,  on  the  day  of  , 

18    .  {Judged  signatti^e.']  (/) 

[Bate.] 

[Signature  of  plaintiff'' s  attorney.'] 

1313.  Return  of  Arrest. 

[  Yenue^ 

I  have  taken  and  arrested  the  within-named  Y.  Z.,  as  required 
by  the  within  order.  \_8ignaiiwrei\ 

Sheriff  of  county. 

1314.  Arrest  and  Imprisonment  for  Want  of  Bail. 

\As  above,  continuing'],  who  remains  imprisoned  in  the  com- 
mon jail  of  county,  in  my  custody,  for  want  of  bail. 

1315.  Not  Found. 
[  Yenue.] 
The  within-named  T.  Z.  is  not  found  in  my  county. 

{Signature^ 
Sheriff  of  county. 

was  effected  by  enticing  Mm  ■witliin  Cromelines  ads.  Beldens,  1  Wend.,  107 : 

the  bailiwick  of  the  sheriff,  in  whose  Ballingall  n.  Bumie,  1  Hall,  237.    In 

hands  the  process  was,  by  means  of  other  actions,  the  bail  is  altogether 

fidse   representations.      Goupil  'o.   Si-  in  the  discretion  of  the  court,  and  de- 

monson,  3  Aiiotts'  Pr.,  474 ;  see,  also,  pends  upon  the  character  of  the  ac- 

Carpenter  ®.  Spooner,  3  Band/.,  717 ;  tion  and  the  position  of  the  defend- 

and  Seaver  v.  Robinson,  3  Duer,  622.  ants  ;  whether,  for  example,  residents 

(e)  In  relation  to  the  amount  of  bail ;  or  transient  persons,  &c.      Baker  v. 

under  the  former  practice  in  actions  Swackhamer,  3  Code  S.,  248. 
for  a  money-demand  on  contract,  baU        (/)  The  order  may  be  granted  by  a 

was  required  in  double  the  amount  of  judge  of  the  court  in  which  the  action 

the  claim ;  but  this  was  subject  to  mod-  is  pending,  or  by  a  county  judge.  Code, 

ification  where  the  amount  was  lar;^e.  §  180, 
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1316.  One  Arrested: — the  Other  not  Foimd. 

\_As  ill  Form  1313,  continuing ;]  but  the  withia-named  "W".  X. 
is  not  found  in  my  county. 

131Y.  That  Defendant  has  Made  Deposit  in  Lieu  of  Bail. 

[As  in  Form  1313,  continuing  ,•]  and  he  has  deposited  with 
me  dollars,  in  lieu  and  instead  of  bail  in  the. above  en- 

titled action. 

1318.  Arrest  and  Hescue. 

[As  in  Form  1313,  continuing  ,•]  and  safely  kept  him  in  my 
custody  until  divers  persons,  to  me  unknown,  on.  the  day 

of  ,  18     ,  at  ,  with  force  and  arms  assaulted  me,  and 

out  of  my  custody  rescued  said  T.  Z.,  who  then  and  there  res- 
cued himself  and  escaped  out  of  my  custody,  and  afterwards 
the  said  Y.  Z.  is  not  found  in  said  county. 

1319.  Certificate  of  De^posit  iti  Lieu  of  Bail. 

[Title  of  the  cause.] 
[  Venue.'] 
I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  that 

I  have  received  from  the  defendant  the  sum  of  dollars, 

as  a  deposit  instead  of  bail,  being  the  amount  mentioned  in  the 
order  of  arrest  in  this  action.  [Signature.] 

Sheriff  of  county. 

1320.  ClerVs  Certificate  that  Deposit  has  been  Paid  into  Court. 

[Title  of  the  cause.] 
[  Venue.] 
I,  M.  N.,  clerk  of  the  county  of  ,  hereby  certify  that 

the  sheriff  of  said  county  has  deposited  in  this  court  the  sum.  of 
dollars,  as  having  been  paid  him  by  Y.  Z.,  the  defend- 
ant, in  lieu  of  an  undertaking  of  bail  in  this  action. 

[Signature.] 
Clerk  of  county. 
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1321.  Certificate  that  Bail  has  ieen  Oiven  Instead  of  Deposit. 

\  Title  of  the  cause.] 
[  Venue.} 
I,  M.  !N.,  sheriff  of  the  connty  of  ,  hereby  certify  that 

the  defendant  Y.  Z.  has  deposited  with  me  an  undertaking,  of 
which  the  within  is  a  copy,  in  lieu  and  instead  of  the  money 
heretofore  deposited  with  me.  [Signature.] 

Sheriff  of  connty. 


Section  IV. 

MOTIONS  TO  VACATE  OEDEE,  OE  FOE  DISCHARGE,  OE  TO  EEDUCE  BAIL. 

1322.  Notice  of  motion  to  vacate  order  of  arrest 286 

1333.  Notice  of  motion  to  discharge  defendant  from  arrest 387 

1334.  Order  vacating  arrest 287 

1335.  The  same,  on  condition  that  defendant  shall  not  sue 287 

1336.  Notice  of  motion  to  reduce  bail 288 

1337.  Order  to  reduce  amount  of  bail 288 

1322.  Notice  of  Motion  to  Vacate  Order  of  Arrest,  {a) 
[Title  of  the  cause.]  . 

Please  take  notice,  that  on  an  affidavit  of  which  the  within  is 
a  copy  [or,  of  which  a  copy  is  annexed],  and  on  all  the  papers 
filed  and  served  in  this  action,  the  undersigned  will  move'  the 
court,  at  a  special  term  to  be  held  at  ,  on  the  day 

of  ?  18     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  [or,  will  move  before  Mr. 
Justice  ,  at  his  office  in  the  city  of  ,  on  the 

day  of  ,  18     ,  at  o'clock  in  the  noon],  *  to 

vacate  the  order  of  arrest  in  this  action  [if  for  irregulwrity, 
state  it, — e.  g.,  thus :  upon  the  ground,  among  others,  of  irreg- 
ularity, in  that  said  order  was  never  served  on  defendant, 
although  judgment  in  this  action  was  docketed 

(fl)  These  motions  must  be  on  notice,  of  arrest,  if  he  is  a  judge  of  the  court, 
and  must  be  made  in  Court,  or  may  be  Rogers  v.  McElhone,  13  AWjotW  Pr., 
before  the  j  udge  who  granted  the  order    392. 
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driys  after  the  said  order  was  granted] ;  and  for  such  other  or 
further  order  as  may  be  just,  and  for  the  costs  of  this  motion. 

[Date.']  \Signatv/r6^ 

\_Address.] 

1323.  Notice  of  Motion  to  Discharge  Defendant  from  Arrest. 

[Substitute  in  preceding  form,  at  the  * :]  that  the  defendant 
Y .  Z.  be  discharged  from  arrest  in  this  action. 

1324.  Order  Vacating  Arrest,  {b) 

[If  made  at  special  term,  say, 
[Title  of  cause.']  At  a  special  term,  &c.J 

On  reading  and  filing  notice  of  motion  [and  affidavits  of 
A..  B.  and  0.  D.],  and  on  the  pleadings  and  proceedings  in  this 
action,  on  motion  of  M.  N.,  counsel  for  defendant,  after  hearing 
O.  P.,  counsel  for  plaintiff  [or,  and  on  proof  of  due  service  of 
BOlF-ce  of  motion,  and  no  one  appearing  in  opposition]:  * 

0*EDEKED,  that  the  order  of  arrest  granted  by  ,  on 

tl.e  day  of  ,  18     ,  against  the  defendant  [naming 

ti\ii%,  if  there  are  several  defendants,  and  an  order  has  not  issued 
a^mnst  all]  be  vacated  [and,  if  bail  has  been  given,  add,  and 
th.1t  the  bail  heretofoi-e  given  for  the  defendant  be  exonerated 
frcHQ  liability]. 

1325.  The  Same,  on  Condition  that  Defendant  shall  not  Sioe.  (c) 

[As  in  JForm  1324,  to  the  *,  concluding:] 
OfiDfiEED,  that  on  the  defendant's' stipulating,  within 

(5)  TMs  order  may  be  made  at  cham-  cause  for  procuring  it,— ^the  discharge 
bers  by  the  judge  who  granted  the  may  be  granted  conditionally,  upon  the 
original  order.  Otherwise,  it  must  be  defendant's  stipulating  not  to  bring  an 
made  at  special  term.  Dunaher  o.  action  fop  the  arrest.  Northern  Rail- 
Meyer,  1  Code  B.,  87 ;  Cayuga  County  way  Co.  ®.  Carpentier,  4  Aibotts'  Pr., 
Bank  v.  "Warfield,  13  Sow.  Pr.,  439.  47.    So  where  the  question  involved  in 

(«)  Where,  upon  vacating  an  order  the  motion  to  discharge  the  defendant 

of  arrest,  upon  the  ground  that,  upon  is  one  involved  in  uncertainty,  and 

the  whole  case,  as  presented  upon  the  about  which   there   has  been    much 

motion  to  vacate,  there  is  not  evidence  diversity  of  oiiihion.    Alden  «.  Sarson, 

to  charge  the  defendant  with  the  wrong  i  Abbotts'   Pr.,  103.     Compare   Mer- 

complained  of,  the  court  is  satisfied  chants'  Bank  «.  Dwight,  13  Sow.  Pr., 

that  there  was  no  malice  in  causing  366;    and  Croden  ®.   Drew,  S  Dmr, 

the  arrest,  and  that  there  was  probable  653. 
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days,  to  bring  no  action  for  false  imprisonment,  said  motion  be 
granted,  and  the  order  of  arrest  heretofore  granted  in  this  action 
be  vacated  [or,  that  the  defendant  be  discharged  from  said 
arrest],  with  dollars  costs  to  the  defendant ;  otherwise, 

that  said  motion  be  denied,  without  costs. 

1326.  Notice  of  Motion  to  Reduce  Bail. 

[As  in  Form  1322,  substituting,  at  the  *:]  that  the  amount 
of  bail  required  by  the  order  of  arrest  in  this  action  be  reduced. 

1327.  Order  to  Reduce  Amovnt  of  Bail. 

[As  in  Form  1324,  to  the  *,  continuing  .•] 

Oedbeed,  that  the  bail  taken  [or,  to  be  taken]  by  the  sheriff, 
on  the  order  of  arrest  of  Y.  Z.  in  this  action,  be  reduced  to 
dollars. 

[I)ate:\ 


Section  V. 
BAIL. 

1338.  Undertaking  of  bail p.  288 

1339.  The  same,  in  an  action  for  chattels 289 

1330.  Notice  of  exception  to  hail  or  undertaking , 289 

1331.  Notice  of  hail  justifying 290 

1333.  Notice  of  other  hail 290 

1333.  Affidavit  to  ohtain  further  time  to  justify  (or  add  new  haU  and 

justify),  stating  ahsence  of  hail 290 

1334.  The  same,  of  illness  of  the  hail 291 

1335.  Examination  of  hail 292 

1336.  Allowance  of  bail 292 

1337.  The  same,  as  to  one  hail,  and  for  time  for  the  other  to  justify 292 

1338.  The  same,  with  the  direction  that  the  money  he  refunded 292 

1339.  Allowance  of  added  hail 293 

1340.  Sheriff's  assignment  of  undertaking 293 

1328.   Undertahing  of  Bail. 
[Title  of  the  cause.  \ 

Wheeeas,  the  above-named  Y.  Z.  has  been  arrested  in  this 
action : 
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Now,  THEEEFOKE,  we,  M.  N.,  of  JSTo.  ,  street,  in 

the  city  of  ,  tailor,  and  O.  P.,  of  the  village  of  ,  grocer, 

undertake,  pursuant  to  the  statute,  in  the  sum  of  [amount  of 
hail  required]  dollars,  that  said  Y.  Z.  shall,  at  all  times,  render 
himself  amenable  to  the  process  of  the  court  during  the  pen- 
dency of  this  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein.  [Signature.'] 

[Date.] 

[Affidavit  of  sufficiency,  and  Acknowledgment,  as  in  Forms 
1307-1310.] 

1329.  The  Same,  in  an  Action  for  Chattels,  {a) 

[As  in  the  preceding  form,  to  the  *,  continuing:]  and  we  do 
hereby  further  undertake  and  become  bound  to  the  sheriff,  pur- 
suant to  the  statute,  in  the  sum  of  [double  the  value  of  tJie  prop- 
erty as  stated  in  the  affidavit  of  the  plaintiff]  for  the  delivery 
of  [describe  the  property]  to  the  plaintiff,  if  such  delivery  be 
adjudged;  and  for  the  payment  to  the  plaintiff  of  such  sum  as 
may,  for  any  cause,  be  recovered  against  the  defendant  in  this 
action. 

1330.  Notice  of  Exception  to  Bail  or  Undertaking. 

[Title  of  the  cause.] 

Please  take  notice,  that  the  plaintiff  does  not  accept  the  bail 
offered  by  tiie  defendant  Y.  Z.,  in  this  action  [and  where  there 
is  objection  to  the  undertaking  itself,  it  may  be  loell  to  add,  and 
further,  that  he  excepts  to  the  form  and  sufficiency  of  the  un- 
dertaking]. (&)  [Signature.] 

[Date.] 

[Address  to  the  sheriff.] 

(a)  The  form  for  this  undertaking  disappear  if  "  and"  is  read  "  an"  in  the 

given  in  2  WhiU.  Pr.,  998,  and  1  TUl.  last  sentence  of  section  187,  and  upon 

&  Sh.  Pr.,  583,  and  in  the  Report  of  this  view  we  deem  the  above  form  suffi- 

tJie  Commissioners  of  tlie  Code,  p.  163,  cient. 

is  an  undertaking  both  that  the  de-  (6)  A  notice  of  exception  to  the  suf- 

fendant  shall  render  himself  amenable,  ficiency  of  the  undertaking  is  not  suf- 

and  that  he  shall  deliver  the  property,  ficient  as  a,  notice  of  exception  to  the 

if  so  adjudged.  suflBciency  of  the  sureties.    Young  v. 

The  ambiguity  in  the  statute  wiU  Colby,  3  Code  B.,  68. 

Vol.  U;— 19 


290  ABBOTTS'  FORMS. 


Bail. 


1331.  Notice  of  Bail  Justifying. 

[Title  of  the  cause."] 

Please  take  notice,  that  the  bail  in  this  action  will  justify  * 
before  M.  N.,  a  justice  of  this  court  [or,  the  county  judge 
of  county,  or,  a  justice  of  the  peace  of  the  town  of 

J,  at  ,  on  the  day  of  next,  at 

o'clock  in  the  noon.  [Signattire.] 

[Date.] 

[Address  to  jolaintiff^s  attorney^ 

1332.  Notice  of  Other  Bail. 
[Title  of  the  cause.] 

Please  take  notice,  that  G.  H.,  hatter,  of  No.         ,  street, 

in  ,  and  J.  J.,  merchant,  of  the  village  of  ,  are  pro- 

posed as  bail  in  addition  to  [or,  in  place  of  A.  B.  and  0.  D., 
the  bail  already  put  in,  and  that  they  will  justify  [continue  as 
in  last  form,  from  the  *]. 

1333.  Affidavit  to  Obtain  Fwrther  Time  to  Justify  {or  Add  New 

Bail,  and  Justify),  Stating  Absence  of  Bail,  (c) 
[Title  of  the  cause.] 

C.  C,  of  ,  clerk  to  the  attorney  for  the  above-named 

defendant,  being  duly  sworn,  says : 

I.  That  B.  B.,  one  of  the  bail  in  this  action  for  the  said  de- 
fendant, and  whose  name  is  mentioned  in  the  notice  of  justifi- 
cation hereunto  annexed,  was  put  in  as  such  bail  with  the  priv- 
ity and  consent  of  the  said  B.  B.  [or  if  not  already  put  in,  say, 
"promised  to  become  bail  in  this  action  for  the  said  defendant, 
and  that  the  said  B.  B.'s  name  was  put  into  the  said  notice  of 
justification  with  his  privity  and  consent"],  and  promised  to 
attend  this  morning  and  justify  as  such  bail;  and  deponent 
verily  believes  that  the  said  B.  B.  was  and  is  able  to  justify  as 
good  and  sufficient  bail  in  this  action. 

n.  That  deponent  fully  expected  that  the  said  B.  B.  would 

(e)  TUs  form  and  the  following  are  from  OhiUy's  PI.  &  Pr.,  416. 
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have  attended  this  morning  to  justify  accordingly,  *  but  he 
has  not  yet  appeared  for  that  purpose,  as  deponent  verily  be- 
lieves, and  he  is  not  aware  of  the  cause  or  reason  of  the  ab- 
sence of  the  said  B.  B.,  and  is  at  present  unable  to  state  or  ac- 
count for  the  same ;  but  deponent  fully  expects  and  believes  he 
shall  be  able  on  oath  to  state  the  cause  in  the  afternoon  of  this 
day.  [When  at  the  time  the  application  for  further  time  to  justi- 
fy, or  add  and  justify  bail,  an  affidavit  of  a  defence  on  the 
merits  can  be  made,  or  an  affidavit  stating  the  names,  addition^, 
descriptions,  residences,  and  expected  sufficiency  of  other  bail 
proposed  to  he  added  can  be  made,  then  ht  the  samebe  made  and 
produced  accordingly,  as  in  note  {g),p.  18i,  ante,  or  thus : 

III.  Deponent  is  advised,  and  verily  believes,  that  the  defend- 
ant has  a  good  defence  to  this  action  op  the  merits.] 

IV.  [State  the  names,  residence,  occupation,  and  sufficiency, 
(&c.,  of  proposed  added  bail.]  [Signature.] 

[Jurat.] 

1334.  The  Same,  of  Illness  of  the  Bail. 

[As  %n  the  last  form  to  the  *,  and  continue  .■]  And  deponent 
this  morning  called  at  the  house  of  the  said  B.  B.,  in  order  to 
accompany  him  to  this  court  to  justify  as  bail  for  the  said  de- 
fendant, according  to  his  said  promise,  when  deponent  found 
the  said  B.  B.  very  dangerously  ill  and  in  bed,  with  which  ill- 
ness he  had  been  suddenly  attacked  yesterday  morning,  as  de- 
ponent was  informed  and  verily  believes  [state  the  nature  of 
the  illness,  and  whether  dangerous  or  not,  and  how  recent,  ac- 
cording to  the  facts]  ;  and  deponent  verily  believes  that  the  said 
B.  B.  is  quijte  unable  to  come  to  or  attend  this  court  this  morn- 
ing for  the  purpose  of  justifying,  as  bail  for  the  said  defendant 
in  this  action,  in  consequence  of  the  said  illness,  and  that  he 
will  continue  so  unable  for  days  or  more. 

III.  Deponent  was  [and,  as  he  verily  believes,  the  said  de- 
fendant also  was],  wholly  ignorant  of  the  sa.i,d  illness  of  the 
said  B.  B.,  or  of  his  Inability  to  attend  to  justify  as  bail  until 
this  morning  [«&c.,  conclude,  if  you  tan,  as  in  the  preceding 
form]. 
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1336.  JExamination  of  BaAl. 
\TUle  of  the  cause.'] 

On  this  day  of  >  18     ,  before  the  undersigned, 

M.  E".,  a  justice  of  this  court  [or,  county  judge  of  the  county 
of  ,  or,  a  justice  of  the  peace  in  and  for  the  town  of 

J,  personally  appeared  A.  B.  and  C.  D.,  the  bail  of  the 
defendant  Y.  Z.  in  this  action,  to  justify  pursuant  to  notice; 
and  the  said  A.  B.,  being  duly  sworn,  says;  [here  state  testi- 
mony, inserting,  if  desired,  the  questions  and  answers  inform]. 
And  said  0.  D.,  being  duly  sworn,  says :  [&c.,  as  above]. 

[Signature  of  hail.] 
Taken  and  sworn  before  me,  the 
day  first  above  written, 
[Judge's  signature 

and  official  addition.] 

1336.  Allowance  of  £ail.  {d) 

This  day  appeared  before  me  the  within-named  A,  B.  and 
C.  D.,  bail  for  the  defendant  Y.  Z.  in  this  action,  and  justified 
as  such,  and  I  find  said  bail  to  be  sufiicient,  and  allow  the  same. 

[Date.]  [Signature.] 

1337.  The  Same,  as  to  One  Bail,  and  for  Time  for  the  Other 

to  Justify. 

[As  above,  omitting,  however,  one  name ;  and  adding  at  the 
end,]  and  upon  reading  and  filing  the  annexed  affidavit  of 
C,  C,  it  is  further  ordered  that  the  defendant  have  days 

further  time  [or,  until  ]  to  justify  C.  D.,  his  other 

bail  in  this  cause ;  the  defendant  hereby  consenting  that  the 
plaintiff  shall  be  in  the  same  situation  by  the  course  of  this 
court,  as  if  they  had  both  justified  this  day. 

1338.  The  Same,  with  the  direction  that  the  Money  he 
Refwnded. 
[Addl]  And  further  oedered,  that  the  sum  of  dollars, 

(d)  To  be  indoised  on  the  undertaking. 
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deposited  in  the  hands  of  the  sheriff  of  the  county  of »  ,  by 

the  defendant  on  his  arrest  in  this  cause,  instead  of  bail,  and 
since  brought  into  court  by  the  sheriff  pursuant  to  the  statute, 
be  paid  out  of  court  to  the  defendant  or  his  attorney  by  the 
clerk. ' 

1339.  Allowance  of  Added  Bail. 
ITitle  of  the  cause.] 

Upon  reading  and  filing  the  affidavit  of  M.  K  [or,  where  the 
hail  in  question  is  added  hy  a  new  undertaking  and  notice  of 
justification,  say,  the  within  undertaking  of  C.  D.  as  bail,  and 
the  annexed  notice  of  bail  and  justification  and  proof  of  service 
thereof],  and  the  said  C.  D.  having  appeared  before  me  and 
justified  as  suchj  I  find  said  bail  to  be  sufficient,  and  allow  the 
same,  together  with  A.  B.,  who  justified  himself  on  the 
day  of  last. 

134:0.  Sheriff^s  Assignment  of  Undertaking,  (e) 

Know  ALL  MEN  BT  .THESE  PRESENTS,  that  I,  M.  N".,  sheriff  of  the 
county  of  ,  do  hereby  assign  the  within  undertaking  [o?', 

if  not  indorsed,  refer  to  the  undertaking  hy  name  of  obligors,  and 
date,  and  title  of  cause]  to  the  plaintiff'  A.  B.,  at  his  request,  to  be 
sued  for  by  Kim,  according  to  the  statute.  Witness  my  hand 
and  seal,  this  day  of  18     . 

[Signature  and  seal.] 
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1341,  Authority  from  Bail  to  Arrest  Principal,  (a) 
Know  all  men,  &c.,  that  I,  M.  N.,  the  within-named  bail,  (5) 
depute,  authorize,  and  empower,  in  my  place  and  stead, .and  in 
mj  behalf,  0.  P.,  of  {and,  if  an  officer,  add  official  addi- 

tion, e.  g.,  marshal  of  the  district  of  Connecticut],  to  take,  arrest, 
seize,  and  surrender  to  the  sheriff  of  the  county  of  , 

Y.  Z.,  the  within-named  defendant,  in  exoneration  and  discharge 
of  my  undertaking  as  bail  for  the  said  Y.  Z.  in  said  cause ;  and 
to  employ  such  persons  and  assistants  as  may  be  necessary  to 
effect  such  purpose.  [Signature!] 

[Date.'] 

1342.  Certificate  of  Surrender. 
[  Yenue.] 

I,  ]Vt.  IS".,  sheriff  of  the  county  of  ,  hereby  certify  that 

Y.  Z.,  the  principal  mentioned  in  the  [within]  undertaking  [or, 
if  not  indorsed,  refer  to  the  undertaking  so  as  to  identify  it], 
was  surrendered  to  me  by  A.  B.  and  C.  D.,  his  sureties, 
this  day  of  ,  18     ,  and  remains  in  custody. 

[Signature.] 
Sheriff  of  coupty. 

1343.  ifotice  of  Motion  to  Moonerate. 
[Title  of  the  cause.] 

Please  take  notice,  that  on  the  certificate  [or,  affidavit]  of 
which  a  copy  is  herewith  served,  the  undersigned  will  move, 
before  the  Hon.  [one  of  the  justices  of  this  court,  or, 

county  judge  of  the  county  of  ],  on  the  day 

of  next,  at  o'clock  in  the  noon,  at  , 

in  ,  *  to  exonerate  M.  N.  and  O.  P.,  the  bail  of  the  de- 

fendant in  this  action,  from  all  further  liability  upon  the  under- 
taking of  bail  heretofore  entered  into  by  them ;  *  and  for  such 
otlier  relief  as  may  be  just.  [Signature!] 

[Date.] 

[Address.] 

(a)  This  form  is  sustained  by  Nicolls  (B)  It  is  not  essential  that  all  the  ball 
e.  IngersoU,  7  Johns.,  145 ;  and  see  should  unite  in  this  instrument.  In  re 
Code  of  Pro.,  §  189.  Taylor,  7  Sow.  Pr.,  212. 
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1344.  Affidcevit  to  Move  for  Exoneration  of  Bail. 

[Title  of  iHe  ccmse.\ 
[  Venue.'] 

I.  M.  N.,  one  of  the  bail  [or,  M.  IST.  and  O.  P.,  the  bail]  for 
the  defendant  Y.  Z.  in  this  action,  being  sworn,  do  [severally] 
depose  and  say,  that  judgment  was  obtained  and  docketed'  in 
this  action  against  said  Y.  Z.  on  or  about  the  day  of  , 
18  ,  and  that  an  execution  in  due  form  was  duly  issued  there- 
upon on  the            day  of            ,  18     . 

II.  That  [after  the  issuing,  and  before  the  return  of  the  said 
execution,  and]  on  or  about  the  day  of  >  18  ,  the 
said  defendant  died  at  [or,  if  imprisoned,  allege  it, — e.  g., 
as  in  Form  703,  Vol.  I.,  ante].                               [Signature.] 

[Jurat.] 

1345.  Order  Exonerating  Bail. 

[Title  of  the  cause.], 

On  reading  and  filing  the  annexed  certificate  of  the  sheriff  of 
the  county  of  [or,  affidavit  of  M.  N.],  and  a  copy  of  the 

undertaking  of  bail  given  by  said  M.  N.  [and  O.  P.]  in  this 
action,  and  on  motion  of  Q.  E.  on  behalf  of  the  following-named 
bail,  and  after  hearing  S.  T.  for  plaintiff  [or,  and  on  proof  of 
due  service  of  this  notice  of  motion,  and  no  one  appearing  for 
plaintiff] : 

Okdkeed,  that  M.  N.  and  O.  P.,  the  bail  in  this  action,  be 
exonerated  from  all  liability.  [Signature  of  judge.] 

[Date.] 

1346.  Notice  of  Motion  for  Enlargement  of  Time  to  Surrender. 

[As  in  Form  1343,  substituting  for  the  words  between  the  ** :] 
that  the  undersigned  bail  of  the  defendant  Y.  Z.  in  this  action 
have  days  further  time  to  surrender  him  to  the  sheriff  in 

their  exoneration. 

1347.  Affidavit  in  Su;p]>ort  of  Motion. 

[Title  of  the  cause.] 
I,  M.  N.,  being  duly  sworn,  says  that  he  is  one  of  the  bail 
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of  the  defendant  T.  Z.  in  this  action ;  that  said  Y.  Z.  was  arrest- 
ed about  the  day  of  ?  18  ,  by  virtue  pf  an  order 
of  arrest,  on  the  ground  that  [here  state  ground  of  arrest,  so  as 
to  show  that  it  was  not  under  subdivision  3] ;  and  that  on 
the  day  of  ,  18  ,  the  deponent  [and  0,  P.]  became 
bail  for  said  defendant  by  giving  an  undertaking,  of  which  a 
copy  is  hereto  annexed. 

II.  [Here,  state  excuse  for  not  having  surrendered  in  season, — 
e.  g.,  sickness  of  bail,  mistake  as  to  time,  or  collusion  of  the 
creditor  with  the  debtor, — and  specify  what  means,  if  any,  the 
bail  tooTc  at  any  time  to  ascertain  where  the  pri7icipal  was,  and 
to  effect  his  surrender.']  (a) 

III.  [State,  if  practicable,  facts  showing  that  a  surrender  is 
possible.} 

TV.  That  no  action  has  been  commenced  against  the  bail,  as 
deponent  is  informed  and  believes.  {^  [Signature.] 

[Jurat.] 

(c)  A  general  statement  that  the  bail  {d)  If  an  action  has  been  commenced 

used  the  utmost  exertions  to  effect  the  against  the  baU,  this  motion  will  be 

surrender  is   not  enough.     Baker  v.  made  in  the  new  action,  and  will  ask 

Curtis,  10  Abbotts'  Pr.,  279.  relief  upon  payment  of  the  costs 
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CHAPTEE  XYIII. 

ARREST  UNDER  THE  NON-IMPRISONMENT  ACT. 

[The  act  of  1831, — which  abolished  imprisonment  for  debt  in  certain  ordi- 
nary cases, — authorizes  arrest  by  warrant  in  actions  for  such  debts  exceed- 
ing fifty  dollars,  where  there  was  fraud  in  contracting  the  debt,  or  the  de- 
fendant has,  or  is  about  to,  remove  or  dispose  of  his  property,  or  fraudulently 
conceals  it,  or  unjustly  refuses  to  apply  certain  kinds  of  property  to  the  pay- 
ment of  a  judgment,  (a) 

This  statute  is  still  in  force  under  the  Code,  (b)  Its  provisions,  which  reg- 
ulate the  proceedings  in  detail,  should  be  carefully  consulted  in  using  the 
following  forms. 

These  general  rules,  as  to  the  requisite  proof  to  obtain  an  arrest  under  this 
act,  are  established  by  the  authorities: — 1.  An  affidavit,  made  by  the  cred- 
itor, or  an  indifferent  person,  must  be  presented,  stating  positively  the  facts 
and  circumstances  which  are  relied  upon  as  the  foundation  of  the  warrant. 
2.  The  facts  and  circumstances  must  be  of  such  a  character  as  to  tend  to 
prove  the  ground  on  which  the  process  is  asked  for.  3.  The  intent  of  the 
debtor  may  be  shown  by  the  belief  of  the  creditor  or  his  agent,  when  the 
requisite  facts  and  circumstances  are  positively  proved.]  (c) 

1348.  AfSdavit  where  the  application  is  made  before  judgment 398 

1849.  The  same ; — ^in  a  creditor's  suit 299 

1350.  AflBdavit  to  obtain  arrest  after  judgment 300 

1851.  Warrant  of  airest 301 

1353.  The  same ; — in  proceedings  after  judgment 303 

1353.  Recognizance  to  be  taken  on  adjournment  {Laws  of  1831,  ch.  300,  §  7)  303 

1354.  Bond  to  plaintiff  on  adjournment  {Laws  of  1840,  330,  ch.  377) 303 

1355.  Approval  of  sureties 303 

1356.  Bond  to  apply  for  leave  to  assign ; — given  to  prevent  commitment  {Act 

0/1831,  §10,  subd.4) 304 

1357.  Bond  not  to  remove  property ; — given  to  prevent  commitment  (§  10, 

subd.5) 304 

1358.'  Commitment 304 

{a)  Laws  of  1831,  396,  ch.  300,  §  3.  (&)  Gregory  v.  Weiner,  1  Code  B., 
The  statute  will  be  foimd  in  the  later    JT.  S.,  310. 

editions  of  the  Revised  Statutes,  com-       (c)  Mosher  v.  People,  5  Bari.,  575. 
mencing  after  page  51  of  volume  2, 
marginal. 
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1348.  Affidavit  {d)  where  the  Application  is  Made  Before 
Judgment. 
[Title  of  the  cause.'] 
[  Venue.] 
A.  B.,  the  plaintiff  above  named,  («)  being  duly  sworn,  says: 

I.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  deponent  in  dollars,  for  [here  state  cause 
of  action:  see  Forms  1225-1301,  suprd\. 

II.  That  for  said  cause  of  action  the  defendant,  by  the  first 
two  sections  of  the  act  to  Abolish  Imprisonment  for  Debt, 
passed  April  26,  1831,  and  the  acts  amending  the  same,  cannot 
be  arrested  or  imprisoned,  as  deponent  is  advised  and  believes. 

[  Where  intent  to  remove  property  from  the  jurisdiction  is  the 
ground:]  III.  That  the  defendant  is  about  to  remove  his  prop- 
erty, to  wit  [designating  it],  oxit  of  the  jurisdiction  of  this  court, 
with  intent  to  defi-aud  his  creditors  [here proceed  and  set  forth 
the  circumstances {f)  which  support  this  allegation:  see  Forms 
1373  and  1303,  1305,  1371]. 

[  Where  fraudulent  assignment,  c&c,  is  the  ground:]  IV.  That 
he  has  assigned  [or  say,  removed,  or,  disposed  of,  or,  is  about  to 
dispose  of,  or  comhine  these  allegations  with  "  and"]  certain  of 
his  property,  consisting  of  [designating  it],  with  intent  to  de- 
fraud his  creditors  [here  proceed  and  set  forth  the  circumstances 
which  support  this  allegation :  see  Forms  1305,  1370-1373J. 

[  Where  fraud  in  the  contract  is  the  groum.d:]  V.  That  the  de- 
fendant fraudulently  contracted  the  said  debt  [or,  incurred  the 
said  obligation.  Here  proceed  and  set  forth  the  circumstandes : 
see  Form  1304.] 

VI.  That  said  plaintiff  has  commenced  the  above  entitled  ac- 
tion in  this  court,  for  the  aforesaid  cause ;  and  the  summons,  of 
which  a  copy  is  annexed,  was  served  on  the  defendant  on  the 
day  of  >  18     ,  [as  appears  by  the  affidavit  of  M. 

JST.,  also  annexed.]  {g)  [Signature:]. 


[Jurat:] 


{S)  A  written  application  or  petition  (/)  As  to  what  circumstances  amount 

is  not  necessary.    The  plaintiff  may  to  removing  and  secreting  property  with 

apply  on    the    affidavit.      Latham  ».  intent  to  defraud  creditors,  within  the 

^V'ttj(.er^'elt,  26  Barb.,  256.  meaning  of  the  non-imprisonment  act, 

(fi)  For  form  of  commencement  where  see  Krauth  ».  Vial,  10  MhotW  Pr.,  139. 

the  affidavit  is  by  another  than  the  {g)  As  to  whether  delivery  to  the 

plaintiff,  see  Forms  1314-1317.  sheriff  for   service   is   enough,  com- 
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1349.  The  8(mi6  ; — in  a  Creditor's  Sidt.  (A) 
[^Title  of  the  cause.'] 

[  Venue.] 

A.  B.,  of  ,  being  duly  sworn,  says : 

I.^  That  Y.  Z.,  of  ,  is  justly  indebtied  to  this  deponeni 

in  the  sura  of  dollars  and  upwards,  upon  a  judgment  duty 

given  and  rendered  in  the  Court  of  the  State  of  iNTew 

York;  and,  also,  in  the  sum  of  dollars  and  upwards,  upon 

another  judgment  duly  given  and  rendered  in  the  same  court; 
which  said  judgments  respectively  are  founded  upon  con- 
tract, (i) 

II.  That  for  said  demands,  the  said  Y.  Z.  cannot  be  arrested 
or  imprisoned,  according  to  the  provisions  of  the  first  two  sec- 
tions of  the  "Act  to  Abolish  Imprisonment  for  Debt,  and  to 
Piinish  Fraudulent  Debtors,"  passed  April  26,  1831,  and  the 
acts  amending  the  same. 

III.  That  an  -ordinary  creditor's  suit  in  equity  has  been  in- 
stituted by  this  deponent  against  the  said  Y.  Z.,  and  others, 
and  is  now  pending  in  this  court  for  the  purpose  of  recovering 
and  obtaining  satisfaction  of  the  said  judgments. 

IV.  This  deponent  further  says,  that  he  verily  believes  (J) 
that  the  said  Y.  Z.  has  property  and  rights  in  action,  {k)  name- 
pare  Lee  1}.  Averill,  1  Sandf.,  781 ;  3  ces  tending  to  prove  it,  the  affidavit 
Jd.,  631 ;  Gregory  ®.  Weiner,  1  Code  may  be  sustained.  Mosber  v.  Peoplo, 
B.,  If.  S.,  310.  5  Barb.,  575. 

(fi)  This  form  is  sustained  by  Stanton  (A)  Where  the  creditor,  -without  giv- 
V.  Schell,  3  Sandf.,  333;  Latham  ■».  ing  any  facts  from  which  the  coflclu- 
Westervelt,  16  Barb.,  431 ;  36  Id.,  sion  may  be  dravyn,  merely  svroars  that 
256.  the  debtor  has  effects  in  some  of  the 

(i)  It  is  not  necessary  for  the  plain-  forms  mentioned  in  the  statute,  Jio 
tiff  to  set  forth  the  original  cause  of  should  specify  in  which  form.  Alleg- 
action.  To  allege  that  there  was  a  ing  that  he  has  "  rights  in  action  or 
contract,  is  an  allegation  of  fact,  not  of  some  interest,"  &c.,  is  not  sufficient. 
a  conclusion  ot  law ;  and  it  is  not  ne-  When,  however,  the  affidavit  shows 
cessary  that  the  affidavit  notice  the  that  there  was  tangible  property,  wliich 
qualifying  clause  of  section  3.  Lathaai  has  been  converted  into  something  else 
V.  Westervelt,  36  Barb.,  356.  which  the  creditor  cannot  trace,  ho 

( j)  Though  the  allegation  stating  may  then  add  his  belief  that  the  avaUs 
the  existence  of  credits,  &c.,  would,  if  exist  in  some  of  the  forms  mentioned 
merely  on  information  and  belief,  be  in  the  statute,  without  specifying  which; 
insufficient,  yet  if  it  refer  to  additional  People  v.  Recorder  of  Albany,  6  MiU, 
affidavits,  which  set  forth  circumstan-    439. 
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ly,  an  interest  in  a  stock  of  jewelry  and  other  merchandise,  in 
a  store  in  the  city  of  ,  and  in  the  proceeds  of  jewelry  and 

merchandise  heretofore  sold  in  said  stoi'e  and  elsewhere,  which 
he  fraudulently  conceals;  and  that  he  has  rights  in  action, 
money,  and  evidences  of  debt,  which  he  unjustly  refuses  to  ap- 
ply to  the  payment  of  the  said  judgments,  or  either  of  them, 
and  he  has  assigned  and  disposed  of  some  of  his  property  with 
the  intent  to  defraud  his  creditors  {here  proceed  to  set  forth 
circumstances,  or  refer  to  affidavits  annexed  which  support  this 
allegation']. 

V.  That  on  or  about  the  day  of  >  18     ,  deponent 

requested  the  said  T.  Z.  to  apply  certain  securities  [designating 
them,  if  designated  in  the  demand]  (Z)  which  he  then  had,  as  de- 
ponent believes,  on  deponent's  said  debt  for  what  they  were 
worth,  and  that  the  said  T.  Z.  refused  so  to,  do  [but  offered  to 
transfer  them  to  deponent  absolutely  in  payment  of  the 
Bame].(m) 

1350.  Affidavit  to  Obtain  Arrest  after  Judgment.  (») 

\_Title  of  the  cause  in  which 
the  judgment  was  re- 
covered;  or  if  the  appli- 
cation is  not  made  in  the 
same  court,  entitle.  In  the 
matter  of  the  application 
of  A.  B.  against  Y.  Z.] 

[  Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says: 
I.  That  on  the  day  of  ,  18     ,  in  an  action  on 

contract,  in  the  Supreme  Court  of  this  State,  in  the  county  of 
[or,  in  the  County  Court  of  the  county  of  ,  in  this 

State,  or  other  coui-t,  or,  before  K.  L.,  a  justice  of  the  peace  in 

and  for  the  town  of  ,  in  the  county  of  ,  in  this 

ffi  It  is  not  necessary  that  the  cred-  creditor's  suit,  it  is  unnecessary,  though 

itor,  in  demanding  application  of  de-  not  unusual,  to  allege  demand  and  re- 

fendant's  property,  specify  particular  fusal  to  apply  assets,  as  in  other  pro- 

Btocls,  money,  &c.,  to  be  applied.   Stew-  ceedings  on  a  judgment.    Stanton  v. 

ard  v.  Biddlecum,  2  N.  Y.  (3  Comst.),  Schell,  3  Sandf.,  323. 


103, 


(??.)  This  form  is  sustained  by  Moshor 


(jn)  Where  the  application  is  in  a    d.  People,  5  Bm-h.,  575 
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State],  wherein  this  plaintiff  was  plaintiff,  and  said  Y.  Z.  waa 
defendant  [or  otherwise],  the  plaintiff  recovered  a  judgment 
duly  given  by  said  court,  against  tlje  said  T.  Z.,  for  dol- 

lars [or,  where  the  judgment  was  in  a  justices  court,  duly  given 
by  said  justice  against  said  T.  Z.  for  dollars],  which 

Judgment  was  thereafter  duly  docketed  in  the  office  of  the 
clerk  of  the  county  of  ,  and  said  defendant  is  now 

justly  indebted  thereon  to  tho  plaintiff  in  upwards  of 
dollars. 

II.  [As  II.  in  Form  1348.] 

III.  That  on  the  day  of  ,  18  ,  an  execution 
against  the  property  of  said  T.  Z.  was  duly  issued  by  this  plain- 
tiff on  said  judgment,  and  directed  and  then  delivered  to  the 
sheriff  of  the  county  of  ,  and  that,  as  the  deponent  is  in- 
formed and  believes,  the  said  T.  Z.  has  property  and  rights  in 
action  which  he  fraudulently  conceals,  and  unjustly  refuses  to 
apply  to  the  pajnnent  of  said  judgment,  as  will  appear  by  tho 
affidavit  [or,  return]  of  said  sheriff  annexed. 

[Juratl\  [/Signature.'} 

1351.  Warrant  of  Arrest. 

To  the  sheriff  [or  a  constable  or  marshal']  of  the  county 
of  . {o) 

"Wheeeas,  a.  B.  has,  by  affidavit,  proved  to  my  satisfaction 
that  *  he  has  commenced  an  action  against  Y.  Z.,  of  , 

upon  a  debt  or  demand  which  is  due  to  said  A.  B.  from  said 
y.  Z.,  amounting  to  more  than  fifty  dollars  [specifying  the 
amount  and  nature]  *,  for  which,  by  the  first  and  second  sec- 
tions of  the  "Act  to  Abolish  Imprisonment  for  Debt,"  passed. 
April  26,  1831,  and  the  acts  amending  the  same,  the  said 
Y.  Z.  cannot  be  arrested  or  imprisoned ;  and  that  said  Y.  Z. 
[here  set  forth  tlie  subdi/vision  of  section  4  under  which  plain- 
tiff proceeds]. 

Now,  THEREFOEB,  you  are  hereby  commanded,  in  the  name  of 
the  people  of  the  State  of  New  York,  to  arrest  the  said  Y.  Z. 

(o)  This  warrant  must  be  directed  to  And  the  oflBcer  cannot  exeoate  it  cut 
an  oflacer  of  the  county  where  the  of  his  coirnty.  Moak  v.  De  Forest,  5 
magistrate  issuing  tho  same  resides.    EUl,  605. 
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and  bring  him  before  me,  without  delay,  to  be  farther ,  dealt 
■with  according  to  law. 

Given  under  my  hand,  this  day  of  ,  18     . 

[Signature.] 

1353.  The  Same  ; — in  Proceedings  after  Judgment. 

\A.s  in  the  preceding  form,  substituting  for  the- clause  between 
the  *  *,]  Y.  Z.  is  indebted  to  him,  upon  a  judgment  recovered 
in  the  Court  in  his  favor  against  said  Y.  Z.,  for  the  sum 

of  dollars,  which  said  judgment  is  docketed  in  the  coun- 

ty of 

1353.  S^ognizance  to  be  Taken  on  Adjournment  {Laws  of 
1831,  ch.  300,  §  7). 
[  Venue.] 

Be  rr  eemembeked,  that  on  this  day  of  ,  18     ,  per 

sonally  came  before  me,  J.  K.  [county  judge  of  said  county], 
Y.  Z.,  of  ,  in  said  county,  and  acknowledged  himself  to 

be  indebted  to  the  People  of  the  State  of  New  York  in  the  sum 
of  dollars,  to  be  made  and  levied  of  his  goods  and  chat- 

tels, lands  and  tenements,  to  the  use  of  said  People,  if  default 
shall  be  made  in  the  condition  following  : 

The  condition  of  this  recognizance  is  such,  -that  if  the  above- 
bounden  Y.  Z.  shall  personally  be  and  appear  before  me  [said 
county  judge],  on  the  day  of  ,  18     ,  at 

o'clock  in  the  noon,  {p)  at  my  office  in  ,  in  pro- 

ceedings upon  a  warrant  issued  against  him  on  complaint  of 
A.  B.,  under  the  act  "  To  Abolish  Imprisonment  for  Debt  and 
Punish  Fraudulent  Debtors,"  passed  April  26,  1831,  and  the 
acts  amending  the  same,  then  this  recognizance  to  be  void,  other- 
wise of  force.  [Signature  of  defendant, 

With  or  without  sureties.] 
Subscribed  and  acknowledged 

before  me,  this  day  of 

,18     ,_ 

[Signature  of  judge.] 

(p)  The  recognizance  is  only  for  ap-    jonmments.  People  o.  Locke,  3  Sandf 
pearance  at  the  adjourned  day.      It    443. 
cannot  be  conditioned  for  farther  ad- 
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1354.  Bond  to  Plaintiff  on  Adjournment  {Laws  of  1840, 
320,  ch.  377). 

Know  all  men  by  these  peesents,  that  we,  T.  Z.,  of  , 

merchant,  and  E.  F.,  physician,  and  G.  H.,  merchant,  of  the 
same  place,  are  held  and  firmly  bound  unto  A.  B.,  of  ,  in 

the  penal  sum  of  [at  least  double  plaintiff^  s  demand'],  for  which 
sum  well  and  truly  to  be  paid,  we  bind  ourselves,  our  heirs, 
executors,  administrators,  and  assigns,  jointly  and  severally, 
firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  day  of  ,  18     . 

"Whereas,  the  above-bonnden  Y.  Z.  has  been  arrested  on 
complaint  of  the  above-named  A.  B.,  upon  a  warrant  issued  by 
the  [county  judge  of  ,  county],  according  to  the  provisions 

of  the  "  Act  to  Abolish  Imprisonment  for  Debt  and  Punish 
Fraudulent  Debtors,"  passed  April  26,  1831,  and  the  acts 
amending  the  same.  And  whereas  the  said  T.  Z.  *  has  re- 
quested an  adjournment  of  the  hearing  upon  said  warrant.  * 
Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  said  defendant  T.  Z.  shall  f  not,  until  the  final  decision  of 
the  matter  pending  before  said  judge,  remove  any  property 
which  he  now  has  out  of  the  jurisdiction  of  the  court  in  which 
the  action  in  which  said  warrant  was  issued  is  brought,  with 
intent  to  defraud  any  of  his  creditors,  and  shall  not  assign  or 
dispose  of  any  such  property  with  intent  or  with  a  view  to  give 
a  preference  to  any  creditor,  for  any  debt  antecedent  to  such 
assignment  or  disposition,  f  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

[Signatures  and  seals.] 

^Acknowledgment  as  in  J'hrm  1361,  or  1309,  or  1310.] 

[Justification  as  in  Fon'm  1307  or  1308.] 

1S55.  Ajpproval  of  Barries. 

I  approve  the  sureties  in  the  within  bond. 

[Signature  of  judged 
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1356.  Bond  to  Apply  for  Leave  to  Assign; — Given  to  Prevent 
Commitment  {Act  of  1831,  §  10,  subd.  4). 

[As'  in  preceding  form,  substituting  for  the  words  between 
the  *  *,]  desires  to  be  discharged  from  said  arrest :  [and  sub- 
stituting for  the  words  between  the  f  t]»  'within  thirty  days 
from  the  date,  hereof,  apply  for  aa  assignment  of  all  his  prop- 
erty, and  for  a  discharge,  as  provided  for  by  the  act  above 
mentioned,  and  diligently  prosecute  the  same  until  he  obtains 
such  discharge. 

1357.  Bond  Not  to  Remove  Property  ; — Oiven  to  Prevent 
Commitment  (§  10,  subd.  5). 

[As  in  Form  1354,  substituting  for  the  words  between  the  *  *,] 
desires  to  be  discharged  from  said  arrest :  [and  substituting  for 
the  words  between  the  \  f],  not  remove  any  property  which 
he  now  has,  out  of  the  jurisdiction  of  the  court  in  which  the 
action  in  which  said  warrant  was  issued  is  brought,  with  in- 
tent to  defraud  any  of  his  creditors,  and  shall  not  assign  or 
dispose  of  any  such  property  with  such  intent,  and  with  a  view 
to  give  a  preference  to  any  creditor  for  any  debt,  antecedent 
to  such  assignment  or  disposition,  until  the  demand  of  the  said 
plaintiff  A.  B.,  with  the  costs,  shall  be  satisfied,  or  until  the 
expiration  of  three  months  after  final  judgment  shall  be  ren- 
dered in  said  action. 

1358.  Cominitmwnt. 

To  the  sheriff  [or  a  constable  or  marshal]  of  the  county  of 

Wheeeas,  Y.  Z.  has  been  arrested  and  brought  before  me, 
the  undersigned  [county  judge  of  the  county  of  J,  upon 

the  annexed  warrant ;  and  whereas  he  does  not  controvert 
the  facts  and  circumstances  on  which  it  was  issued  [or,  whereas 
a  full  and  fair  heai-ing  of  the  parties,  in  pursuance  of  the 
statute,  has  been  had],  and  I,  the  undersigned,  am  fully  satis- 
fied that  the  allegations  of  the  c|implainant  are  substantiated ; 
you  are  therefore  hereby  commanded  forthwith  to  convey  and 
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deliver  the  said  Y.  Z.  to  the  keeper  of  the  county  jail  of  the 
county  of  ,  and  the  said  keeper  is  hereby  commanded  to 

receive  the  said  Y.  Z.  into  his  custody  in  the  said  jail,  there 
to  be  detained  until  he  shall  be  discharged  according  to 
law. 

'  Given  under  my  hand,  this  day  of  18    . 

[Signature.^ 

'^oL.n— 20 
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CHAPTEE  XIX. 

&EEBST  BY  WKIT  OF  NE  EXEAT. 

[This  remedy  is  occasionally  resorted  to  under  the  Code  of  Procedure, 
though  there  is  a  conflict  of  opinion  as  to  whether  it  be  not  abrogated^]  (a) 

1359.  Affidavit  to  obtain  ne  exeat p.  306 

1860.  The  same; — in  an  action  for  accounting 307 

1361.  Another  form,  by  petition 308 

1363.  Writ  of  ne  exeat 310 

1363.  Indorsement 311 

1364.  Order  to  show  cause  why  writ  should  not  be  set  aside 311 

1365.  Order  setting  writ  aside 313 

1366.  Affidavit  to  set  aside  for  neglect  to  prosecute 313 

1359.  Affid(M}it  to  Obtain  Ne  Exeat. 

{Title  of  the  cause.] 
[  Venue.] 

I.  A.  B.,  the  plaintiff  in  the  ahove  entitled  action,  being  duly 
sworn,  says,  that  [here  state  cause  of  action, — see  Forms  1218- 
1301]. 

II.  [State  the  condition  of  the  cause, — e.  g.,  thus ,']  That  the 
said  defendant  has  not  as  yet  served  any  answer  or  demurrer  to 
the  complaint  herein,  which  was  served  on  him  on  the 

day  of  )  18     ,  as  deponent  is  informed  by  his  attorney 

herein,  nor  has  he  given  any  notice  of  appearance  herein. 

III.  That  being  so  indebted  \or,  liable]  to  this  deponent,  the 
said  defendant  has  lately  threatened  and  given  out  that  he  will 
speedily  leave  this  State,  and  go  abroad  to  [here  state 
f^/Ots  substantiating  this  allegation]. 

lY.  And  this  deponent  verily  believes,  that  if  the  said  de- 
fendant should  be  suffered  to  leave  this  State,  this  deponent 
will  either  lose  his  said  debt,  or  the  same  will  be  very  much 
endangered,  and  it  will  be  difficult,  if  not  impossible,  for  this 
deponent  to  recover  the  same.  [Signature.] 

[Jurat] 

{a)  See  Johnston  v.  Johnston,  16  Abbotts'  Pr.,  43,  and  cases  there  cited 


AEEEST  BY  WRIT  OF  NE  EXEAT. 


Affidavit  to  Obtain  Ne  Exeat. 


1360.  The  Same  ;^-in  an  Action  for  Accounting.  (5) 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  says : 

I.  That  the  said  T.  Z.  formerly  entered  into  an  agreement 
with  this  deponent  to  fit  ont,  and  put  a  cargo  on  board  of,  a 
certain  vessel,  called  the  M.,  for  a  voyage  from  N.  Y.  to  the 
island  of  J.,  and  from  such  island  to  N.  0.  That,  accordingly, 
such  vessel  was  engaged  and  fitted  out,  and  a  cargo  put  on 
board ;  and  that  the  said  defendant  T.  Z.  went  out  as  master 
and  supercargo  of  such  vessel  and  her  cargo,  with  full  power  to 
dispose  of  the  same. 

II.  That  the  said  T.  Z.  proceeded  to  the  said  island  of  J., 
and  there  sold  and  disposed  of  the  cargo  of  such  vessel,  and, 
with  the  proceeds  thereof,  purchased  a  quantity  of  rum  and 
sugar,  and  loaded  the  vessel  with  the  same,  and  therewith  pro- 
ceeded to  E".  O.  aforesaid,  where  he  sold  and  disposed  of  such 
cargo,  and  received  the  proceeds  thereof. 

m.  And,  further,  this  deponent  says,  that  the  said  T.  Z.  has 
rendered  to  this  deponent  sundry  accounts  of  his  transactions 
and  dealings  in  and  about  such  adventure,  and  the  avails  and 
proceeds  thereof;  and  this  deponent  has  also  rendered  to  the 
said  Y.  Z.  divers  accounts  relating  to  the  same,  which  have 
been  acquiesced  in  and  agreed  to  by  the  said  Y.  Z.  And  this 
deponent  says,  that  upon  such  accounts,  respectively,  it  'appears 
that  the  said  Y.  Z.  is  justly  indebted  to  this  deponent  in  the 
sum  of  dollars,  by  the  admission  of  the  said  Y.  Z. 

IV.  But  this  deponent  says,  that  such  accounts  rendered  by, 
the  said  Y.  Z.  are,  in  several  respects,  erroneous,  and  contaii^ 
divers  improper  and  over  charges  against  such  adventure  and 
this  deponent,  and  have  omitted  divers  proper  credits  to  be 
given  in  account  with  the  same.  And  this  deponent  verily 
believes,  that  upon  a  fair  and  just  account  to  be  made  up, 
stated,  and  settled  between  this  deponent  and  the  said  Y.  Z.  in 
relation  to  such  adventure  and  transactions,  he,  the  said  Y.  Z.. 
would  be  found  justly  and  truly  indebted  to  this  deponent  in 

(6)  This  form  is  adapted  from  3  Eoffin.  Ch.  Pr.,  xxiii.,  wMch  cites  Clymer  o 
Strode,  2  Turn.  Pr.,  49. 
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the  sum  of  dollars ;  for  which  debt,  or  sum  of  money, 

this  deponent  has  not  received  any  security  or  satisfaction. 

Y.  And  this  deponent  further  says,  that  he  has  lately  com- 
menced an  action  in  this  court  against  the  said  Y.  Z.,  setting 
forth  the  premises  fully  and  at  large,  and  specifying  various 
errors,  overcharges,  and  omissions  in  such  accounts  rendered 
by  the  said  Y.  Z.,  and  praying  that  an  account  may  be  truly 
settled  and  stated  under  the  direction  of  this  court,  and  that 
this  deponent  may  be  paid  the  balance  which  shall  be  found 
due  thereupon ;  in  which  action  the  said  Y.  Z.  has  appeared, 
but  has  not  answered. 

YI.  And  this  deponent  further  says,  that  the  said  Y.  Z.  has 
declared  his  intention  to  leave  the  State  of  New  York,  and  to 
proceed  to  England,  where  he  intended  to  settle  and  reside; 
and  that  the  said  Y.  Z.,  on  or  about  the  day  of 

last,  informed  one  M.  N.  to  that  effect,  as  by  the  affidavit  ol 
the  said  M.  N".  appears.  And  this  deponent  verily  believes 
that  if  the  said  Y.  Z.  goes  out  of  the  State  of  New  York,  accord- 
ing to  his  intention,  he -will  not  return,  and  thereby  this  depo 
neut  will  be  in  great  danger  of  losing  his  said  debt. 

[Jurdt.']  [Signature.] 


1361.  AnotJier  Form  ^ — iy  Petition,  (c) 

[Title  of  the  cause.] 

To  the  justices  of  the  court  of 

Tiie  petition  of  J.  J.,  the  plaintiff,  shows : 

I.  That  your  petitioner  is  plaintiff  in  the  above  entitled  action. 
That  such  action  was  commenced,  on  the  day  of  , 

by  the  service  of  a  summons,  together  with  a  copy  of  the  com- 
plaint, upon  the  above-named  defendant,  R.  J.  That  the  object 
of  STich  action  was  to  obtain  a  limited  divorce  in  favor  of  the 
said  plaintiff  against  the  said  defendant,  upon  the  ground  ot 
cruel  and  inhuman  treatment  of  said  plaintiff,  your  petitioner, 
by  said  defendant,  and  also  upon  the  ground  of  such  conduct 
on  the  part  of  said  defendant  towards  your  petitioner,  his  wife, 

(c)  This  form  is  from  the  case  of    trary  to  other  cases,  that  tijs  remedy 
Johnston  «  Johnston  (16  Abbotts?  Pr.,    was  superseded  by  the  Code. 
43),  where,  however,  it  was  held,  con- 
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as  renders  it  unsafe  and  improper  for  her  to  cohabit  with  him, 
said  defendant;  as  more  fully  appears  by  the  pleadings  now  on 
file,  to  which,  for  greater  certainty,  your  petitioner  refers. 

II.  That  the  defendant  answered  the  complaint  in  this  action, 
and  the  issues  were  tried  before  Hon.  M.  N".,  one  of  the  justices 
of  this  court,  without  a  jury,  at  a  special  term  thereof,  on 
the  day  of  last  past.  That  no  decision  thereon 
has  yet  been  made  or  rendered  by  said  justice  to  the  knowledge 
or  belief  of  your  petitioner,  nor  has  any  final  judgment  in  said 
action  yet  been  made  or  entered. 

III.  That  by  an  order  made  and  entered  in  said  action  on 
the  day  of  last  past,  now  on  file  in  the  ofiice  of  the 
clerk,  and  to  which  your  petitioner,  for  greater  certainty,  refers, 
it  was,  among  other  things,  provided,  "that  upon  Saturday  of 
each  and  every  week  during  the  pending  of  this  action,  and 
until  the  final  judgment  therein,  or  the  other  or  further  order 
of  this  court,  said  defendant  is  ordered  and  directed  to  pay  to 
the  said  plaintiff  the  sum  of  ten  dollars  as  alimony  duiing  the 
pending  of  this  action,  and  for  the  education  of,  and  support  of, 
the  children  therein  mentioned;"  and  also,  "that  during  the 
pending  of  this  action,  and  until  the  other  or  further  order  of 
this  court,  the  defendant  R.  J.  is  hereby  enjoined  and  restrained 
from  removing  the  said  children  in  the  complaint  in  this  action 
named  and  described,  or  any,  or  all  of  them,  from  the  custody, 
care,  or  control  of  the  said  plaintiff,  J.  J.,  or  in  any  way  or 
manner  interfering  with  her  custody  and  care  of  tliem,  or  either 
of  them;  and  until  such  judgment  or  order,  the  custody  and 
control  of  the  said  children  is,  by  this  order,  awarded  to  the 
said  plaintiff,  J.  J." 

TV.  That  a  copy  of  such  order  was  duly  served  on  said  de- 
fendant, and  that  such  order  Vas  not  in  any  way  been  altered 
or  modified. 

V.  That  since  the  trial  of  such  action  the  defendant  has,  from 
time  to  time,  paid  to  your  petitioner  the  moneys  to  her  direct- 
ed to  be  paid  by  said  order;  but  that,  on  the  '  day  of  , 
instant,  between  the  hours  of  six  and  eight  in  the  morning,  the 
eaid  defendant  did  enter  the  premises  occupied  by  your  peti- 
tioner with  her  children,  and,  against  the  remonstrance  and 
objection  of  j'orir  petitioner,  forcibly  took  and  removed  tiiere- 
from  all  the  furniture  and  household  utensils  hei'etufore  therein 
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remaining,  and  caused  the  same  to  be  sent  without  the  State  of 
New  York,  to  ,  in  the  State  of 

YI.  That  the  said  defendant  has  also,  pending  this  action, 
repeatedly  stated  to  your  petitioner  that  he  had  no  real  estate 
in  the  State  of  New  York,  and  no  personal  property,  except  his 
printing  type,  whicli  would  soon  be  worn  out;  and  that  he  wag 
not  bound  to  support  your  petitioner,  unless  ho  wished  to. 
That  he  had  rented  a  place  in  said  for  a  year,  and  that 

he  meant  to  reside  aud  live  there ;  and  threatened  also  that  he 
■would  remove  your  petitioner's  children  out  of  the  jurisdiction 
of  this  court;  and  she  verily  believes,  from  such  statements 
and  threats,  and  such  removal  of  such  furniture,  as  above  stated, 
that  he  now  intends  to  depart  out  of  the  jurisdiction  of  this 
court,  with  intent  to  evade  such  order. 

VII.  Your  petitioner  further  states,  that  the  said  defendant 
E.  J.  is  a  printer;  that,  accoi'ding  to  his  own  statement  upon 
examination  before  a  referee  in  this  action,  he  does  not  own  any 
real  estate  in  this  State,  and  his  income  is  derivable  from  his 
earnings  as  a  printer;  that  he  has  no  other  property,  to  the 
knowledge  of  your  petitioner,  which  might  be  resorted  to  for 
the  purposes  of  carrying  out  the  provisions  of  said  order  above 
referred  to,  in  case  he  should  leave  this  State ;  but  that  he  is 
abundantly  able,  from  his  earnings,  to  pay  the  alimony  ordered, 
in  addition  to  his  own  comfortable  support. 

VIII.  That  your  petitioner  lias  no  other  means  of  support, 
except  as  in  said  complaint  averred,  to  which  she  asks  leaye  to 
refer;  and  that  the  youngest  child  of  your  petitioner  by  said 
defendant  is  but  seven  months  old. 

Your  petitioner  therefore  prays  that  a  writ  of  ne  exeat  may 
issue  against  said  defendant  R.  J.,  to  restrain  him  from  depart- 
ing without  this  State,  and  that  he  may  be  compelled  to  give 
such  security  or  bail  as  may  be  proper.  [Signature.] 

[Date.] 

[  Verification  as  in  Farm  1169.] 

1362.  Writ  of  Ne  EmoI. 

ITie  People  of  the  State  of  New  York  to  the  sheriff  of  the  coun- 
ty of  : 
Wheeeas,  it  appears  to  us  in  our  Court  [of  the  citjr 
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of  ],  before  [one  of]  the  justices  thereof,  that  Y.  Z.  is  great- 
ly indebted  to  A.  B.,  and  the  said  A.  B.  has  commenced  an 
action  in  our  said  court  against  the  said  Y.  Z.,  which  said  actioiS' 
is  now  pending  and  undetermined  [or,  that  said  A.  B.  has  com- 
menced an  action  against  said  Y.  Z.  for  a  divorce,  arid  that  said' 
defendant  has  been  ordered  by  our  said  court  to  pay  dol- 

lars a  week  as  alimony  to  the  said  plaintiff,  pending  th&  action], 
and  that  the  said  defendant  designs  quickly  to  go  into  parts 
without  this  State,,  as  by  oath  made  on  that  behalf  appears, 
which  tends  to  the  great  prejudice  and  damage  of  the  said 
plaintiff: 

Theeefoke,  in  order  to  prevent  this  injustice,  we  hereby  com- 
mand you  that  you  do  without  delay  cause  the  said  Y.  2.  per- 
sonally to  come  before  you,  and  give  sufficient  bail  or  security, 
in  the  sum  of  dollars,  that  he  will  not  go,  nor  attempt  to 

go,  into  parts  without  our  State  without  leave  of  our  said  court ; 
and  in  case  he  shall  refuse  to  give  such  bail  or  security,  then 
you  are  to  commit  him  to  the  common  jail  of  your  county, 
there  to  be  kept  in  safe  custody  until  he  shall  do  it  of  his  accord  j 
and  when  you  have  taken  such  security,  or  made  such  commit- 
ment, you  are  forthwith  to  make  and  to  return  a  certificate 
thereof  to  our  said  court,  together  with  this  writ. 

Witness,  Hon.  ,  one  of  the  justices  of  our  Court 

[at  chambers],  this  day  of  ,  18     . 

[jSignatur&  of  clerk.'] 

1363.  Indorsement. 

By  the  special  order  of  the  court,  hold  the  defendant  to  bail 
in  the  sum  of  one  thousand  dollars.  [Signatii^e  of  cleric.'] 

I  allow  the  within  writ.  [Signature  of  judge.] 

[Date.] 

1364.  Oi'der  to  Show  Cause  why  Writ  should  not  he  Set  Aside. 

[Title  of  the  cause.] 

On  the  annexed  affidavits  of  the  defendant  and  of  M.  N.,  and 
on  all  the  pleadings  and  proceedings  herein,  let  the  plaintiff,  or 
her  attorneys,  show  cause,  before  £  lustice  of  this  court,  at  a 
special  term  thereof  to  be  held  at  ,  in  ,  on  the 
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day  of  5 18     ,  at  o'clock  in  the  noon,  why 

the  writ  of  ne  exeat  heretofore  granted  herein  \or,  of  which  a 
copy  is  annexed]  should  not  be  set  aside  as  void,  or  improv- 
idently  granted  \pr,  for  neglect  of  the  plaintiff  to  prosecute  the 
action,  or,  as  irregular  in  this,  spedfyvng  irregularity] ;  or  for 
such  other  or  further  order  as  may  be  proper. 
[Date^  {Signature  of  judge.] 

1365.  Order  Setbing  Writ  Aside. 

[Title  of  the  cause.]  {At  a  special  term,  &c.] 

On  reading  and  filing  the  affidavits  of  the  defendant  and 
M.  N.,  and  the  copy  of  the  petition  of  the  plaintiff,  and  copy  of 
the  writ  of  ne  exeat  thereto  annexed,  and  the  order  to  show 
cause  why  said  writ  should  not  be  set  aside ;  and  after  hearing 
O.  P.,  of  counsel  for  the  plaintiff,  in  opposition,  and  on  motion 
of  Q.  E.,  of  counsel  for  the  defendant : 

Oedeked,  that  the  said  writ  or  order  of  ne  exeat, — issued  out 
of  this  court,  on  the  day  of  ,  18     ,  to  the  sheriff  of 

the  county  of  ,  and  commanding  said  sheriff  to  cause  the 

defendant  R.  J.  personally  to  come  before  him,  and  give  suffi- 
cient bail  or  security,  in  the  sum  of  dollars,  that  the  said 
E.  J",  will  not  go  nor  attempt  to  go  into  parts  without  the  State 
of  Now  York,  and  in  default  of  giving  such  bail  or  security  to 
commit  him,  the  said  E.  J.,  to  the  common  jail  of  said  county, 
there  to  be  kept  in  safe  custody  until  he  shall  do  it  of  his  own 
accord,  &c., — be  set  aside,  vacated,  and  discharged;  and  tlie 
said  E.  J.  is  hereby  discharged  from  the  custody  of  said  sheriff 
ander  said  writ  or  order. 

1366.  Affidavit  to  Set  Aside  Ne  Exeat  for  Neglect  to  Pros- 
ecute, (d) 
[Title  of  tJie  cause.] 
{  Venue.] 
M.  N.,  attoraey  for  the  defendant,  being  duly  sworn,  says: 
I.  That  this  action  was  commenced,  by  the  service  of  a  sum- 
mons upon  said  defendant,  on  the  day  of  j  18     ; 

{d)  An  affidavit  denying  any  igten-    a  writ  of  ne  exeat.    Qlenton  v.  Clover, 
tion   of  leaving   the   State  is  not  of    10  Abbotts'  Pr.,  433. 
Itself  sufficient  ground  for  discharging 
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and  that  on  the  day  of  said  month  this  deponent  served 

upon  the  plaintiff's  attorney  herein  a  notice  of  retainer  for  the 
defendant  in  this  action,  and  a  demand  of  a  copy  of  the  com- 
plaint herein,  as  appears  by  said  notice,  arid  demand  and  proof 
of  sei'vice  annexed. 

II.  That  no  copy  of  the  complaint  in  this  action  has  been 
served  upon  this  deponent,  aHhough  more  than  twenty  days 
have  elapsed  since  the  seJ-Tico  sf  the  said  demand  of  a  copy  of 
the  complaint.  [Signature.'] 

{Jurat.'] 
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CHAPTER  XX. 

ATTACH^DENT  UNDER  THE  PROVISIONS  OF  THE  CODE  OF 
PROCEDURE. 


Section  I. 

AFFIDAVITS  AND  UNDERTAKINGS  TO  OBTAIN  ATTACHM  ENT. 

[The  affidavit  to  obtain  an  attachment,  like  that  made  to  obtain  an  arrest, 
should  be  explicit,  and  made,  in  general,  upon  positive  knowledge  of  the  de- 
ponent, so  far  as  to  establish  a  prima-facie  case.  If  the  affidavits  of  the 
persons  who  give  the  information  on  which  the  plaintiff  desires  to  proceed 
cannot  be  obtained,  from  the  peculiar  circumstances  of  the  case,  those  cir- 
cumstances must  be  stated,  with  all  the  grounds  of  suspicion,  so  as  to  satisfy 
the  judge  that  the  facts  exist  on  which  the  attachment  is  sought,  and  that  the 
plaintiff  has  produced  the  best  evidence  in  his  power  to  establish  them,  (a) 

An  affidavit  merely  pursuing  the  words  of  the  statute  as  to  the  intent  to 
defraud,  &c.,  and  not  stating  evidence,  wUl  be  properly  rejected  by  the 
judge.] 

1367.  Affidavit  to  obtain  attachment ; — General  form 315 

1368.  Another  form ; — ^referring  to  complaint  annexed 315 

1369.  Affidavit  where  defendant  is  a  foreign  corporation , 316 

1370.  Affidaxit  where  defendant  is  a  non-resident 316 

1371.  Affidavit  where  defendant  has  departed  from  the  State,  to  defraud 

creditors,  or  to  avoid  service 316 

1373.  Another  form 317 

1373.  Affidavit  where  defendant  is  about  to  depart 318 

1374.  Allegation  of  threat  to  assign  to  hinder  creditors 319 

1375.  Undertaking  on  attachment 319 

(a)  It  is  settled,  in  Ohio,  that  where  cient  to  authorize  the  allowance  of  the 

the  ground  relied  on  is  stated  substan-  attachment  by  the  judge.    Harrison  t. 

tiaUy  in  the  language  of  the  statute,  King,  9  Ohio  St.,  888 ;  Qans  v.  Thomp- 

and  sworn  to  poatively,  this  is  snffi-  son,  11  Id.,  579. 
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1367.  Affidavit  to  Obtain  Attachment; — Oeneral  Form. 

[Title  of  the  cause.] 
[  Venue.] 
h..  B.,  the  plaintiif  above  named,  being  duly  sworn,  says :  (J) 

I.  That  Y.  Z.,  the  above-named  defendant,  is  justly  and  truly 
indebted  to  the  deponent  in  dollars,  (c)  for  [he7'e  state 
cause  of  action :  see  Forms  1218-1301,  supra]  ;  and  deponent 
believes  that  he  is  justly  entitled  to  recover  said  sum. 

[_0r,  where  the  action  is  for  a  tort :  I.  That  on  ot  about  the 

day  of  )  18     ,  Y.  Z.,  the  above-named  defendant 

\_here  state  commission  of  the  tori :  see  Forms  1218-1224,  supra] ; 

and  deponent  believes  that  he  has  sustained  damages  to  that 

amount,  and  that  he  is  justly  entitled  to  recover  said  sum.  (c)] 

II.  [-ffere  state  facts  which  bring  the  case  within  one  of  the 
classes  in  which  the  statute  allows  an  attachment :  see  Forms 
1369-137J:,  infral] 

III.  That  the  said  plaintiff  has  commenced  an  action  in  this 
court,  by  issuing  the  summons  hereto  annexed,  against  said 
Y.  Z.,  upon  the  cause  of  action  above  stated,  {d) 

[Jurat.]  [Signature^ 

1368.  Another  Form  ; — Mef erring  to  Comjplaint- Annexed. 

1  Title  of  the  cause.] 
[  Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says : 
I.  That  a  sufficient  cause  of  action  exists  in  his  favor  against 
the  defendant  Y.  Z.,  the  grounds  of  which  appear  in  the  sworn 
complaint  in"  this  action  hereto  annexed,  all  the  statements  con- 
tained in  which  are  true  to  the  knowledge  of  this  deponent  [if 
deponent  has  not  personallmowledge  of  all  the  facts,  add.,  except 
the  allegation  that,  &c.,  as  to  whlcli,  here  state  sources  of  belief 

(6)  For  affidavits  by  one  of  several  ((^  This  allegation  is  not,  perhaps, 

plaintiffs,  by  a  tliird  person,  by  an  ex-  essential.    See  Conltlin  v.  Dutcher,  5 

ecutor,  &c.,  &c.,  see  ante,  p.  256,  &c.  &w.  Pr.,  386 ;  Qenin  v.  Tompkins,  12 

(fi)  The  ainount  of  the  claim  must  be  Barb.,  365 ;  Treadwell  e.  Lawlor,  15 

distinctly  stated.  Whether  attachments  Moio.  Pr.,  8 ;  Gould  v.  Bryan,  3  Bom., 

may  issue  in  actions  tor  tort,  see  11  626. 
Aaotts'Pr.,  1,349. 
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and  information,  and  indicate  reason  why  informants  affidavit 
is  not  given]. 

II.  {Here  state  facts  which  Iring  the  case  within  one  of  the 
classes  in  which  the  statute  allows  an  arrest :  see  Forms  1369- 
1374,  infra.] 

III.  [J.S  in  preceding  form.] 

1369.  Affidavit  where  Defendant  is  a  Foreign  Corporation. 

[As  Form  1367,  inserting  the  following  in  the  place  of  para- 
graph II. :]  n.  That  the  defendants  are  a  foreign  corporation, 
created  under  the  laws  of  the  State  of  ,  having  their  place 

of  business  in  ,  in  that  State. 

III.  That  the  defendants  have  property  within  this  State  at 
,  consisting  of  [describe  property]. 

IV.  That  the  plaintiff  is  a  resident  of  this  State,  to  wit,  of  the 
town  of  ,  in  the  county  of  .  (e) 

[Or,  lY.  That  the  subject  of  the  action  is  situated  within  this 
State,  as  appears  by  the  foregoing  statements  [or,  by  the  an- 
nexed complaint]. 

1370.  Affidavit  where  Defendant  is  a  Nonrresident. 

[As  Form  1367,  inserting  the  following  in  the  place  of  para- 
graph II. .']  II.  That  the  defendant  Y.  Z.  is  not  a  resident  of 
this  State;  but  resides  in  the  city  of  ,  in  the  State  of  , 

[as  deponent  is  informed  by  0.  IP.,  the  agent  and  business  cor- 
respondent in  this  city  of  said  defendant,  whose  affidavit  is 
hereto  annexed]. 

III.  That  the  said  Y.  Z.  has  property  within  this  State,  to 
wit,  a  farm  in  the  county  of  ,  and  personal  property  in 

the  hands  of  M.  N.,  his  agent  at  ,  and  which  the  said 

M.  N.  represents  to  be  the  property  of  the  said  defendant. 

1371.  Affidavit  where  Defendant  has  Departed  from  the  State, 
to  Defraud  Creditors,  or  to  Avoid  Service.  (/) 
[Insert  in  Form  1366  :]  II.  That  the  defendant  [is  a  resident 
of  this  State,  to  wit,  of  ;  but]  cannot,  after  due  diligence, 

(e)  As  to  the  proper  allegation  in  an    d.  Provincial  Ins.  Co.,  13  AhhotW  Pr., 
action  against  a  foreign  Insurance  com-    435  :  S.  C,  85  Barb.,  535. 
panj-,  seoLaws  0/1849,  eh.  107 ;  Bums        (/)  For  affidavit  that  defendant  has 
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be  found  within  this  State.  Tluit,  as  this  deponent  believes,  the 
defendant  has  departed  from  this  State  to  ,  in  the  State 

of  \o7',  keeps  himself  concealed  within  this  State], 

with  intent  to  defraud  his  creditors,  and  the  grounds  of  his 
belief  are  as  follows :  [here  set  out  in  detail  the  facts  and  cir- 
cumstances which  show  that  the  defendant  has  done  so, — e.  g., 
thus, — tliat  the  said  defendant  has  lately  been  engaged  in  con- 
verting his  property  into  money,  and  has  sold  the  goods  in  his 
store  [or,  his  stock  and  farming  utensils]  for  a  less  price  than 
their  real  value,  and  has  sold  off  his  household  furniture,  and 
has  been  busily  engaged  in  collecting  in  all  debts  and  money 
owing  to  him ;  and  that  he  left  his  family  on  Friday  last,  stat- 
ing to  deponent  and  others  that  he  was  going  to  the  city  of 
New  York  to  purchase  goods ;  that  since  that  time  he  has  not 
returned  to  his  said  residence ;  that  deponent  has  inquired 
of  his  wife  where  said  defendant  had  gone,  and  when  he 
would  return,  and  was  told  that  he  had  gone  to  Xew  York  city, 
and  would  be  back  in  a  day  or  two ;  that  deponent  has  been  in- 
formed by  J.  K.,  of  ,  that  he  saw  the  said  defendant  on 
Monday  last  at  Buffalo ;  and  that  said  defendant  informed  said 
J.  K.  that  he  was  then  going  to  tlie  State  of  Wisconsin,  and  in- 
tended to  purcliase  a  tract  of  land  in  that  State,  and  after  he 
was  located  lie  should  send  for  his  family  \_annex,  and  refer  to 
affidavit  of  informani\.  {g) 


1373.  Another'  Form.  (A) 

r.  [State  the  cause  of  action, — e.g.,  thus:']  on  the  day 

of  ,  18     ,  at  ,  deponent  sold  and  delivered  to  Y.  Z., 

of  ,  sundry  parcels  of  drygoods,  of  the  value  of  dol- 

lars, for  which  he  has  not  paid ; 

II.  Deponent  is  about  to  commence  an  action  in  this  court 
against  the  said  Y.  Z.,  and  has  issued  a  summons  therein; 

III.  The  said  Y.  Z.  has  left  this  State,  and  gone  to  ; 

IV.  Deponent  is  informed  by  A.  B.,  and  believes  that  the. 


or  is  about  to  remove  or  dispose  of  his  showing  departure  from  the  State,  is 

property  in  fraud  of  creditors,  see  Forms  from  2  Monell'a  Pr.,  354. 

1303, 1305,  ante.  (h)  This  form  is  from  the  Report  of 

{g)  This  allegation  of  circumstances.  Commissioners  of  the  Code,  p.  169 
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said  Y.  Z.  stated  to  him,  on  the  day  of  ,18     ,  that 

"  he  meant  to  get  ont  of  the  way  for  a  while,  and  let  the  storm 
blow  over ;"  meaning  that  he  wished  to  avoid  his  creditors. 

V.  The  said  A.  B.,  being  the  clerk  of  the  said  T.  Z,,  refuses 
to  make  his  affidavit. 

1373.  Affidavit  where  Defendcmt  is  About  to  Depart,  (i) 

{^Title  of  the  cause.] 
{Venue.] 
A.  B.,  of  ,  being  duly  sworn,  says : 

I.  That  on  or  about  the  day  of  >  18  ,  he  sold  and 
delivered  to  the  defendant,  at  the  city  of  New  York,  a  large 
quantity  of  general  household  fui-niture,  amounting  to  nine 
thousand  dollars  and  upwards,  which  said  furniture  said  de- 
fendant used  to  furnish  the  "  New  Irving  House"  in  this  city, 
a  hotel  kept  and  occupied  since  that  time  by  said  defendant. 
That  said  defendant  gave  this  deponent  his  notes  for  vai'ious 
amounts  for  said  furniture.  That  the  plaintiffs  are  now  the 
lawful  owners  and  holders  of  one  of  said  notes,  now  past  due 
and  wholly  unpaid,  for  the  sum  of  dollars,  with  interest. 
That  said  note  was  received  by  said  plaintiffs  in  the  regular 
course  of  business,  before  maturity,  and  for  a  valuable  con- 
sideration. 

II.  That,  as  deponent  is  informed  and  believes,  said  defend- 
ant is  about  to  leave  this  State  in  a  very  short  time,  and  take 
with  him  his  family,  and  that  he  is  going  to  Europe,  and  that 
the  sources  of  deponent's  information  are  [specifying  them,  av^ 
indicating  why  informant's  affidavit  is  not  procured]. 

III.  That,  as  deponent  is  informed  and  believes,  said  defend- 
ant has  packed  up  a  large  amount  of  silver-ware,  and  other 
valuables,  which  said  defendant  is  about  to  take  away  with  him 
out  of  this  State,  and  which  are  the  property  of  said  defendant 
[stating  sources,  c&c,  as  above]. 

lY.  That,  as  deponent  is  jnformed  and  believes,  said  defend- 
ant is  making  arrangements  to  convert  other  portions  of  his 
property  into  cash,  with  the  intention,  as  deponent  verily  be- 

(i)  This  is  from  the  fonn  used  in  specifying  the  sources  of  lufonnation,  or 
Brewer  v.  Tucker,  13  Aibotts'  Pr.,  76,  supplying  other  affidavits  from  depo- 
which  was  there  held  insufficient  for  not    neut's  informants,  as  indicated  above. 
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lieves,  of  removing  the  same  from  this  State,  and  in  particular 
[&c.,  and  stating  sources,  c6c.,  as  above]. 

Y.  That  tlie  said  defendant  has  repeatedly  said  to  this  de- 
ponent that  he  did  not  intend  to  pay  one  cent  for  the  notes  so 
given  hy  him  to  this  deponent,  for  the  furniture  sold  as  afore- 
said ;  and  deponent  verily  believes  that  said  defendant's  inten- 
tion, in  removing  and  disposing  of  his  property  as  aforesaid,  is  to 
defraud  his  creditors.  [_Signatur0^ 

{Jurat.] 

1374:.  Allegation  of  Threat  to  Assign  to  Hinder  Grediiors.  (j) 
This  deponent  says,  that,  as  he  verily  believes,  the  said  defend- 
ant is  about  to  dispose  of  his  property,  with  intent  to  defraud  his 
creditors.  Deponent  further  says,  that  he  has,  within  the  past 
three  or  four  weeks,  several  times  applied  to  the  defendant  to 
pay  or  secure  said  debt;  and  the  defendant,  on  the  day 

of  last,  promised  the  plaintiffs  that  he  would  take  an  ac- 

count of  his  stock,  and  show  them  a  statement  of  his  affairs, 
and  give  them  security  on  his  stock  the  next  day.  He  did  not 
call  the  next  day ;  and  deponent,  on  the  day  of  , 

went  to  said  defendant,  and  he  told  deponent  he  was  not  going 
to  take  an  account  of  stock  or  give  any  security ;  deponent 
then  told  him  the  plaintiffs  would  sue  him-,  and  he  replied  that 
if  they  did,  he  would  make  an  assignment,  and  they  could  not 
get. any  thing,  and  he  would  do  business  under  somebody  else's 
name. 

1375.   Undertaking  on  Attachment. 

[Title  of  the  came.] 
[Date.] 

Wheeeas,  the  above-named  plaintiff  has  applied  [or,  is  about 
to  apply]  for  a  warrant  of  attachment  in  this  action,  against  the 
property  of  thp  above-named  defendant,  Y.  Z.,  in  one  of  the 
cases  provided  by  law  : 

Npyr,  THEREFOEB,  we^  A.  B.,  of  the  village  of  ,  county 

of  [or,  of  No.  ,  street,  in  the  city  of  , 

(j)  This  form  is  from  Ga^herie  ».   ;ljDW3vpr,  "Wilson  ».  Britten,  6 /cZ.,  97 ; 
A-piple,  li  Abbotts' Fr.,  64,  yvhexeth^e    S.  C,  86  5(w;6.,  563. 
tiicts  were  held  sufficient.    Compare, 
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county  of  J,  merchant,  and  C.  D.,  of  the  village  of  , 

county  of  ,  physician,  and  E.  F.,  of  the  village  of  , 

county  of  ,  merchant,  undertake,  pursuant  to  the  statute, 

that  if  the  above  defendant  recover  judgment,  or  the  attach- 
ment be  set  aside  by  the  order  of  the  court,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the  said  defendant,  and 
all  damages  which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  of  [at  least  two  hundred  and  fifty]  dol- 
lars. [Signatures.} 
In  presence  of 

[  Witness.] 

[Affidavit  to  sufficiency,  Proof  of  Execution,  and  Indorsement 
of  Ajpproval,  as  in  Forms  1307-1311.] 
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1376.  Warrant  of  attachment p.  320 

1377.  Return  to  attachment 321 

1378.  Inventory  of  property  attached 321 

1379.  Order  for  Bale  of  perishable  property 323 

1380.  Order  to  examine  person  holding  property  of  debtor  in  attachment . .  322 

1381.  The  same ; — in  the  case  of  an  oflBcer  of  a  corporation  or  association  . .  323 
1383.  Notice  of  motion  to  discharge  attachment 323 

1383.  The  same ; — ^where  the  motion  is  simply  on  giving  security 324 

1384.  Undertaking  on  discharge  of  attachment 324 

1385.  Order  vacating  warrant  of  attachment 324 

1386.  Order  discharging  attachment  on  security 325 

1376.  Warrant  of  Attachment,  {a) 

The  People  of  the  State  of  New  York,  to  the  Sheriff  of  the 
county  of 

"Whekeas,  an  application  has  been  made  to  the  undersigned 


(fl)  This  form  is  sustained  by  Qenin  added,  as  above ;  but  an  omi^on  to 

T.  Tompkins,  12  Barb.,  265.    The  old  add  it  is  amendable.    Kissam  v.  Mar 

teste  clause  and  a  seal  are  unnecessary,  shall,  10  Abbotts  Pr.,  434 
The  attorney's   signature   should   be 
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by  A.  B.,  plaintiff,  for  a  warrant  of  attachment  against  the 
property  of  Y.  Z.,  defendant  in  this  action,  in  one  of  the  cases 
provided  by  law ;  and  it  appearing  by  affidavit  that  a  cause  of 
action  exists  against  the  said  T.  Z.  for  the  sum  of  doUiirs 

[with  interest  from  the  day  of  18     ,  stating  the 

demand  in  Gonformity  with  the  oomplaint],  and  that  said  Y.  Z. 
is  a  non-resident  [or  other  clause  of  the  statute  relied  on],  and 
the  applicant  having  given  the  undertaking  required  by  law : 

Now,  you  are  hereby  required  forthwith  to  attach  and  safely 
keep  all  the  property  of  the  said  T.  Z.  M-ithin  your  county,  or 
so  much  thereof  as  may  be  sufficient  to  satisfy  the  said  de- 
mand, together  with  all  costs  and  expenses. 

[Date.}  [Judge^s  signature^ 

[Signature  ofplaintiff^s  attorney.] 

1377.  Betnirn  to  Attachment 

[  Yenue.] 

I,  M.  N.,  sheriff  of  the  county  of  ,  hereby  certify  and 

return,  that  by  virtue  of  the  within  attachment,  I  have  seized 
and  taken  into  my  possession  the  property  of  the  defendant 
within  named,  specified  in  the  inventory  hereto  annexed,  and 
appraised  the  property  therein  specified  at  the  sums  mentioned 
in  the  annexed  inventory.  [Signature.] 

[Date.] 

1378.  Inventory  of  Property  Attaclied. 

[Title  of  the  cause.] 

I,  M.  N.,  sheriff  of  the  county  of  ,  and  O.  P.  and  Q.  E., 

two  disiaterested  freeholders  of  said  county,  hereby  certify  that 
the  following  is  a  true  inventory  of  all  the  property  seized  by 
me,  the  said  sheriff,  on  a  wai-rant  of  attachment,  issued  in  the 
above  entitled  action  by  G.  H.,  a  justice  of  the  Court  [or, 

county  judge  of  the  county  of  ],  together  with  a  state- 

ment of  the  books,  vouchers,  and  papers  taken  into  the  custody 
of  said  sheriff  on  said  warrant,  and  the  value  of  each  article  of 
personal  property,  and  also  a  true  statement  of  such  articles 
thereof  as  are  perishable,  as  the  same  has  been  appraised  by  us 
[list  of  items  of  real  am,d  personal  property,  setting  value  oppo- 
site each]. 

Vol.  II.— 31 
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[And  we  further  certify,  that  the  said  is  perishable 

property.]  [Signatures.'] 

iDate.] 

1379.  Order  for  Sale  of  Perishdble  Property. 

[Title  of  the  cause.] 

It  appearing  to  me,  by  the  inventory  returned  to  the  war- 
rant of  attachment  issued  by  me  in  this  action,  that  a  portion 
of  the  property  seized  by  the  sheriff  of  the  county  of  , 

under  said  warrant,  to  wit  [ten  barrels  of  apples],  is  perishable: 

Oedeeed,  that  the  portion  of  the  property  so  specified  in  the 
inventory  as  perishable,  be  sold  by  said  sheriff  by  public  auc- 
tion, after  days  [such  time  as  may  he  reasonable  under 
the  circumstances],  previous  notice  of  the  time  and  place  of  such 
sale  being  given  by  him  in  writing,  posted  in  three  or  more 
public  places  in  ,  and  by  advertising  the  same  days 
in  the            newspaper  printed  at 

[Date.]  [Judge's  signature.] 

1380.  Order  to  Eca/mine  Person  Holding  Property  of  Debtor 
i/n  Attachment,  (b) 

[Title  of  the  cause.] 

It  appearing  to  me,  by  the  affidavit  of  M.  N.  [or,  by  the  cer- 
tificate of  M.  N.,  sheriff  of  the  county  of  ],  that  the  sheriff 
of  the  county  of  [or,  said  sheriff],  with  a  warrant  of  at- . 
tachment  against  the  property  of  Y.  Z.,  the  defendant  in  this 
action,  has  applied  to  *  O.  P.  for  the  purpose  of  attaching  prop- 
erty of  said  defendant,  held  by  said  O.  P.  [or,  a  debt  owing  to 
the  defendant  by  said  O.  P.],  and  that  said  O.  P.  refuses  to 
furnish  said  sheriff  with  a  certificate  designating  the  amount 
and  description  of  the  property  held  by  said  0.  P.  for  the  bene- 
fit of  the  defendant  [or,  the  amount  of  the  debt  owing  by  said 
O.  P.  to  the  defendant]  ;  (c)  I  hereby  order  and  require  the  said 

(6)  For  the  requisites  of  the  sheriff's        (c)  If  he  certifies  that  he  has  no  prop- 
notice  to  third  persons,  of  the  attach-  erty,  &c.,  the  certificate  may  be  im- 
ment,  see  Black  v.  Goodridge,  41  AT.  Y.,  peached.    Hopkins  v.  Snow,  4  AaoUl' 
302  (reversing  64  JSari.,  208)  ;Kuhlman  Pr.,  368;  Carroll  ».  Finiey,  26  Ba^ 
V.  Orser,  5  D'uer,  242 ;  Wilson  ».  DuDcan,  61. 
1 1  AbboM  Ft.,  8. 
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Order  to  Examine  Third  Person.    Motion  for  Discharge. 

O.  P.  to  attend  before  me,  at  ,  on  the            day  of            , 

18     ,  at             o'clock  in  the  poon,  and  be  examined  on 

oath  concerning  the  same.  [Signature  qfjudge.J 
[Baie.] 

1381.  The  Same,' — in  the  Case  of  an  Officer  of  a  Corporation 

or  Association. 

l^As  above  to  the  *,  continuing  as  follows  :'\  0.  P.,  President 
of  the  Bank,  situate  at  ,  for  the  purpose  of  attach- 

ing the  rights  or  shares  which  such  defendant  may  have  in  the 
stock  of  said  bank,  together  with  the  interest  and  profits  there- 
on; and  that  the  said  O.  P.,  president  of  the  said  bank,  refuses 
to  furnish  said  sheriff  with  a  certificate  designating  the  number 
of  sliares  of  the  defendant  in  the  stock  of  said  bank,  with  any 
dividend  or  incumbrance  thereon  [or,  the  amount  and  descrip- 
tion of  any  deposit  or  other  property  held  by  said  bank  for  the 
benefit  of  said  defendant] ;  I  hereby  order  and  require  the  said 
O.  P.  to  attend  befoi'e  me  at  ,  on  the  day  of  , 

18     ,  at      •       o'clock  in  the  noon,  and  be  examined  on 

oath  concerning  the  same.  [Signature  of  judge.] 

[Date.] 

1382.  Notice  of  Motion  to  set  aside  or  Discharge  Attachment. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  an  affidavit,  of  which  the  within 
is  a  copy  \or,  of  which  a  copy  is  annexed],  and  on  all  the  papers 
tiled  and  served  in  this  action,  the  undersigned  will  move  the 
court,  at  a  special  term  to  be  held  at  ,  on  the  day 

of  ,  18     ,  at  o'clock  in  the  noon,,  or  as  soon 

thereafter  as  counsel  can  be  heard  [or,  will  move  before  Mr. 
Justice  ,  at  his  office,  in  the  city  of         ,  on  the         day 

of         18    ,  at         o'clock  in  the  noon],*  to  set  aside  [<w, 

discharge]  the  attachment  in  this  action  [if  for  irregularity, 
add,  upon  the  grounds,  among  others,  that  the  defendant  is  not 
a  non-resident,  or  otherwise  specifying  the  irregularity],  and  for 
such  other  or  further  order  as  may  be  just,  and  for  the  costs  of 
this  motion.  [Signature.] 

[Date.] 

[Address  to  defendant's  attorney.] 
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1383.  The  Same; — where  the  Motion  is  Simply  on  Giving 
Security,  {d) 
[Title  of  the  cause.'] 

Please  take  notice,  that  the  undersigned  will  move  the  court, 
at  a  special  term  to  be  held  at  ,  on  the  day  of 

,18     ,  at  o'clock  in  the  noon,  or  as  soon 

thereafter  as  counsel  can  be  heard  [or,  will  move  before  Mr. 
Justice  ,  at  his  office,  in  the  city  of  ,  on  the 

day  of  J 18     ,  at  o'clock  in  the  noon]  to  dis- 

charge the  attachment  in  this  action,  on  giving  due  security. 

[^Date.]  [Signature.} 

[Address  to  defendant's  attorney.] 

1384r.   UhderiaJcing  on  Discharge  of  Attachment. 

[Title  of  the  cause.] 
[Date.] 

Whereas,  the  property  of  the  above-named  Y.  Z.  has  been 
attached  in  this  action  by  the  sheriff  of  the  county  of  : 

Now,  THEEKroEE,  we,  M.  ]Sr.,  of  No.  ,  street,  in 

the  city  of  ,  tailor,  and  0.  P.,  of  the  village  of  , 

grocer,  undertake  that  if  the  said  attachment  be  discharged,  we 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  judgment 
that  may  be  recovered  against  the  defendant  Y.  Z.  in  this  ac 
tion,  not  exceeding  dollars.  [Signatures.] 

In  presence  of 

[  Witness.] 

[Affidavit  to  Sufficiency,  Proof  of  Execution,  and  Indorse 
ment  of  Ap>proval,  as  in  Forms  1307-1311.J 

1385.  Order  Vacating  Wa/rrant  of  Attachment,  {e) 
[Title  of  the  cause.] 

On  the  annexed  notice  of  motion  [and  the  affidavits  of  M.  N. 
and  Y.  Z.],  and  on  motion  of  Q.  E.  for  defendant  [after  hearing 
S.  T.  for  plaintiff] : 

(d)  The  application  may  be  made  If  not  made  on  notice,  produce  notice 

without  notice.  Sanborn  v.  Elizabeth  of  appearance,  and  proof  of  its  service. 
"Port  Manufacturing  Co.,   13  AbbotW        (e)  These  orders  may  be  made  by  the 

JPr.,  433.  But  this  notice  is  often  given,  court,  and  entitled  at  spedal  term 
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Oedeeed,  *  that  the  attachment  granted  by  me  against  the 
property  of  the  above-named  Y.  Z.,  on  the  day  of  , 

18  ,  be  set  aside,  and  the  sureties  given  in  said  undertaking 
exonerated  [or,  be  discharged]  ;  and  that  any  and  all  proceeds 
of  sales  and  moneys  by  said  sheriff  collected,  and  all  the 
property  attached  remaining  in  his  hands,  be  delivered  and 
paid  by  him  to  the  defendant  or  his  agent,  and  released  froni 
the  attachment. 

[DateJ]  \Judgis  signature.] 

1386.  Order  DiscJia/rging  Attachment  on  Security. 

iTitle  of  the  cause.] 

The  defendant  having  appeared  in  this  action,  and  having 
given  sufficient  security  for  the  plaintiff's  demand  : 

Oedered  [continue  as  in  preceding  form,  from  the  *]. 
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CHAPTEE  XXL 

INJUNCTIONS  UNDER  THE  PROVISIONS  OF  THE  CODE  OF 
PROCEDURE. 


Section  I, 
MOTIONS  FOE  INJUNCTIONS. 

[An  application  for  an  injunction  may  be  made  upon  a  verified  complaint 
alone,  or  upon  the  complaint  fjupported  by  affidavits,  or  upon  affidavit  alone, 
with  the  summons. 

It  is  usually  most  convenient  to  move  upon  the  complaint ;  and  where  it. 
is  so  drawn  and  verified  as  to  aver  all  the  material  facts  upon  the  personal 
knowledge  of  the  party  who  verifies  it,  the  complaint  will  he  sufficient  with- 
out any  other  affidavit,  (a) 

Where  the  complaint  does  not  state  all  the  material  facts  positively,  and 
as  within  the  knowledge  of  the  party  verifying  it,  it  must  be  supported,  as 
to  these  facts,  by  the  affidavit  of  some  persons  having  knowledge  of  them. 

Some  reasonable  exceptions,  however,  are  allowed  in  applying  this  re- 
quirement. Thus,  a  creditor's  bill  may  state  the  judgment,  execution,  &c., 
cpon  information  of  the  attorney.  (&) 

But  it  is  not  indispensable  to  the  validity  of  an  injunction-order,  that  a 
complaint  should  precede  or  accompany  the  injunction.  To  authorize  the 
issuing  of  an  injunction,  in  an  action  commenced  by  summons  alone,  it  is 
sufficient  if  it  appear  by  affidavit,  with  the  same  positiveness,  that  the  com- 
plaint, when  drawn,  will  state  facts  sufficient  to  warrant  the  order.]  (c) 

1387.  Affidavit  in  support  of  complaint,  where  material  allegations  are 

there  made  on  information  and  belief p.  337 

1388.  The  same ;— another  form 337 

1389.  Oath  denying  collusion  ; — ^to  annex  to  a  biU  of  interpleader 338 

1390.  Notice  of  motion  for  injunction 338 

1391.  Notice  of  motion  for  injunction  in  interpleader-cause 338 

1393.  Undertaking  upon  injunction ; — in  ordinary  cases 339 

1393.  Indorsement  of  approval 330 

(a)  Fowler  v.  Bums,  7  Bosw.,  637;  (e)  Uattice  v.  GriSoiA,  16  Abiotts' Pr., 
Woodruff  ».  Fisher,  17  Barb.,  224:;  346;  Morgan  jj.Quackenbush,  23  BarJ., 
Levyu  Ley,  d  Abbotts' Pr.,  89;  Scott  73.  An  affidavit  for  this  purpose  should 
V.  Doneghy,  17  B.  Mow.  {Ky),  324 ;  be  made  by  the  plaintiff,  or  disclose  ex- 
Franklin  Savings  Institution  v.  M.  M.  cuse  for  its  being  made  by  another  per- 
Bank  of  Wheeling,  1  Met.  (Ky.),  156.  son.    See  Spalding  «.  Keely,  7  Sim. 

(J)  Hamersley  d.  Wyckoff,  8  Paige,  73.  877. 
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Ordinary  Affidavit. 

1394.  Undertaking  upon  injunction  against  a  corporation 330 

1395.  Bond  on  obtaining  injunction  to  stay  proceedings 330 

1396.  Affidavit  of  sufficiency 331 

1397.  Order  denying  motion,  without  prejudice j 333 


1387.  Affidavit  in  Support  of  Complaint,  where  Materiai  Alle- 
gations a/re  there  made  on  Information  and  Belief. 

[Title  of  the  cause!] 
[  Yemie.'] 

L.  M.,  of  ,  being  duly  sworn,  says : 

That  lie  is  familiar  with  all  the  material  matters  stated  in  the 
complaint  in  this  action,  on  the  information  and  belief  of  the 
plaintiff,  and  has  actual  knowledge  thereof;  and  that  from  such 
knowledge  he  knows  that  the  matters  of  fact  therein  stated  are 
true  [here  may  add  statement  as  to  means  of  knowledge,  c&c, — 
e.  g.,  thus ;]  That  deponent,  until  within  a  few  days  last  past, 
was  in  the  employ  of  said  defendant  as  book-keeper,  and  had  free 
access  to  the  books  of  said  copartnership  and  of  said  defendant, 
and  had  and  has  personal  knowledge  of  the  financial  and  other 
business  matters  of  the  said  concern,  and  of  said  defendant. 

[Jki?'at.}  [Signature.'] 

1388.  The  Same  ; — Another  Form. 

[Title  of  the  cause.] 
[  Venue.] 
M.  N".,  of  ,  being  duly  sworn,  says : 

I.  That  A.  B.  above  named,  the  plaintiff  in  this  action,  is  now, 
as  this  deponent  verily  believes,  absent  from  the  city  of  New 
York,  viz.,  on  a  voyage  to,  or  now  in,  the  kin'gdom  of  Great 
Britain,  he  having  left  the  city  of  New  York  for  Liverpool,  in 
that  kingdoni,  on  or  about  the  day  of  last  past. 

II.  That  this  deponent  is  the  attorney  in  fact  of  said  A.  B., 
for  the  purpose  of  suing  for  and  recovering  the  sum  of  money 
mentioned  in  the  complaint,  by  virtue  of  a  power  of  attorney 
under  seal,  for  that  purpose  duly  executed  and  delivered. 

III.  That  tliis  deponent  has  read  such  complaint,  and  knows 
the  contents  thereof;  ,and  that  this  deponent  has  information 
as  to  all  tlie  matters  stated  therein  [indicating  its  sources],  and 
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from  such  information  believes  such  matters  to  be  therein  truly 
stated,  and  such  complaint  to  be  true.  [Signature.] 

IJurat.] 

1389.  Oath  Denying  Collusion; — to  Annex  to  a  Bill  of  Inter- 
pleader, {d) 

That  he  does  not  bring  this  action  by  the  consent,  knowledge, 
privity,  or  combination  of  any  or  either  of  the  defendants  in 
this  action,  but  only  of  his  own  free  will,  for  relief  in  this  court. 

1390.  Notice  of  Motion  for  InjunoUon.  {e) 

[Title  of  the  cause.'] 

Please  take  notice,  that  on  the  complaint  in  this  action  [and 
on  the  annexed  affidavit]  the  undersigned  will  move  the  court, 
at  a  special  term  to  be  lield  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard  [or,  will  move  before  Mr.  Justice  , 
at  his  office,  in  the  city  of  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon],  *  for  an  injunction- 

order  to  restrain  the  defendant,  his  agents  and  servants,  from 
[here  state  concisely  for  what  the  mjunction  is  reqmred,  as,  for 
example,  in  Forms  14:06-1449,  infrd] ;  and  for  such  other  rr 
further  order  as  may  be  just.  [Signature?^ 

[Date.] 

[Address.] 

1391.  Notice  of  Motion  for  Injunction  in  Interpleader-cause. 

[As  in  preceding  form,  to  the  *,  continuing :]  that  the  plain 
tiif  may  be  at  liberty  within  ten  days  to  pay  into  this  court,  in 
trust  in  this  cause,  the  sum  of  dollars,  in  the  pleadings 

of  this  cause  mentioned,  and  to  deposit,  in  such  manner  as 
the  court  shall  direct,  the  two  promissory  notes  in   the  com- 

{d)  This  allegation  is  often  inserted  tions  against  State  ofScers,  &c..to  re- 
in the  complaint,  and  the  affidavit  thus  strain  performance  of  duty  devolved  by 
dispensed  with.  law,  can  only  be  granted  by  the  Sa- 

(«)  Where  the  motion  is  made  after  preme  Court  in  the  district,  and  (in 

answer,  a  notice  or  an  order  to  show  notice.    Laws  of  1851,  930,  ch.  488. 
causp  is  required  by  the  Code.     Injunc- 
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plaint  mentioned,  for  the  sums  of  and  dollars 

respectively;  and  that  upon  his  so  doing  an  injunction  may  be 
awarded  to  reotrain  the  said  defendant  Y.  Z.  from  [here  state 
acts  to  he  restrained'] ;  and  for  such  other  or  further  order  as 
may  be  just  [and  for  the  costs  of  this  motion]. 

[Bate.']  [Signature.] 

[Address.] 

1392.   Undertahing  upon  Injunction  ; — in  Ordinary  Cases.  (J) 

[Title  of  the  cause.] 
[Bate.] 

Whereas,  the  plaintiff  is  about  to  apply  [or.,  has  applied]  for 
an  injunction  restraining  the  above-named  Y.  Z.  from  [state 
very  hriefiy  the  object  of  the  injunction] : 

Now,  THKKEi'OKE,  we  [the  said  A.  B.,  (g)  of  ,  and]  C.  D., 

of  No.  ,  street,  in  the  city  of  ,  merchant, 

and  E.  F.,  of  the  village  of  ,  builder,  undertake,  pursuant 

to  the  statute,  that  the  said  plaintiff  will  pay  to  the  said  Y.  Z. 
such  damages,  not  exceeding  dollars,  as  he  may  sustain 

by  reason  of  the  injunction,  if  the  court  shall  finally  decide 
that  the  plaintiff  is  not  entitled  thereto.  And  the  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court 
may  direct.  (A)  [Signatures.] 

Signed  and  delivered 
in  presence  of 

[  "Witness.] 

[Affidavit  of  sufficiency,  and  proof  of  execution,  as  zn  I'orms 
1307-1310.] 

(/)  Such  secujity  may  be  required  tiff  should  join.    LeflSngwell  v.  Chavo, 

on  granting  a  temporary  injunction,  10  Abbotts'  Pr.,  473;  S.  C,  5  Bosw., 

with  an  order  to  show  cause  why  an  703. 

injunction  should  not  issue,  as  well  as  (Ji)  The  last  sentence,  though  usual 

on  granting  the  usual  injunction-order,  and  proper,  is  not  essential ;  the  court 

Methodist  Churches  of  New  York  ■».  might  order  a  reference  though  it  were 

Barker,  18  N.  T.,  463 ;  Sheldon  v.  Al-  omitted.    St.  Peter's  Church  v.  Varian, 

lerton,  I  Sandf.,  700.  28  Barb.,  644 ;   Higgins  «.  Allen,  e 

(^r)  It  is  not  essential  that  the  plain-  How.  Pr.,  30. 
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1393.  Indorsement  of  Approval. 

1  approve  the  within  undertaking  as  to  its  form  and  manner' 
of  execution  [and  certify  that  the  within-named  surety  is  worth 
dollars  over  and  above  all  debts  and  responsibilities  he 
owes  or  has  incurred],  ij)  [Signature  ofjudge.'\ 

1394.  Undertaking  upon  Injunction  against  a  Corporation. 

[Title  of  the  cause.] 
[bate.] 

Whkeeas,  a.  B.  is  about  to  apply  [or,  has  applied]  for  an 
injunction,  which  may,  among  other  things,  suspend  the  general 
and  ordinary  business  of  the  defendants,  the  Z.  Company,  who 
are  a  corporation : 

Now,  i'hkeefoeb;,  we  [the  said  A.  B.,'  of  ,  and]  C.  D., 

of  No.  ,  street,  in  the  city  of  ,  merchant, 

and  E.  F.,  of  the  village  of  ,  builder,  {j)  undertake,  pur- 

suant to  the  statute,  that  the  plaintiff  shall  pay  all  damages,  not 
exceeding  the  sum  of  dollars,  which  such  corporation 

shall  sustain  by  reason  of  the  injunction,  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  to  such  injunc- 
tion. And  the  damages  may  be  ascertained  by  a  reference,  or 
otherwise,  as  the  court  may  direct.  (A)  [Signatures.] 

Signed  and  delivered 
in  presence  of 

[  Witmess.] 

1395.  Bond  on  Obtaining  Injunction  to  Stay  Proceedings,  {k) 
Know  ali,  men    by  theSe  peesents,   that  we,   A.   B.,  of 

(i)  The  clause  in  brackets  is  not  now  These  provisions   are   still   in   force, 

essential,  though  it  was  required  by  Cook  ■».  Dickerson,  2  Sandf.,  C91 ;  Chap- 

the  old  rule.    Rules  of  1854,  No.  71.  pell  v.  Potter,  11  Sow.  Pr.,  865 ;  Watt 

(j)  In  these  cases  there  must  he  two  t>.  Rogers,  2  ATiboUs'  Pr.,  361.    But 

sureties,  and  their  suflSciency  must  be  this  is  questioned  in  Hoffm.  Pro.  E., 

approved  by  the  court  or  judge.  326. 

{k)  This  security  is  required  by  2        The  practice  in  respect  to  issuing 

Eev.  Stat.,  189,  in  the  case  of  an  in-  injunctions  under  this  statute,  to  stay 

junction  to  stay  proceedings  in  a  per-  proceedings  on  judgment,  is  stated  in 

eonal  action  after  verdict  or  judgment.  Jenkins  ii.  Wilde,  3  Paige,  394. 
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Bond  on  Injunction  to  Stay  Proceedings. 

No.  ,  Street,  in  the  city  of  M.,  and  0.  D.,  of  the 

village  of  ,  {I)  are  held  and  firmly  bound  unto  Y.  Z., 

of  ,  in  the  sum  of  dollars,  lawful  money  of  the 

United  States  of  America,  to  be  paid  to  the  said  Y.  Z.,  his 
executors,  administrators,  or  assigns ;  for  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  and 
our  executors  and  administrators,  jointly  and  severally,  lirnily 
by  these  presents.  Sealed  with  our  seals.  Dated  the 
day  of  ,  18     . 

Wheeeas,  the  above-named  A.  B.  has  applied  to  the 
Court  of  .  for  an  injunction  to  stay  proceedings  by  said 

Y.  Z.  in  a  certain  personal  action  pending  in  the  said  court, 
wherein  the  said  Y.  Z.  is  plaintiff,  and  the  said  A.  B.  is  defend- 
ant, after  [verdict,  and  before]  judgment  thei-ein: 

Now  THE  coNJirnoN  of  this  obligation  is  such,  that  if  the 
above-bouuden  A-  B.  shall  well  and  truly  pay  unto  the  said 
Y.  Z.,  his  executors,  administrators,  and  assigns,  all  such  dam- 
ages and  costs  as  may  be  awarded  to  him  or  them  by  the 
court,  at  the  final  hearing  of  the  cause  [and  if  deposit  is  dis- 
pensed with,  add,  and  shall  also  pay  the  sum  of — specify  amount 
of  deposit — whenever  ordered  by  the  said  court],  then  this  obli- 
gation to  be  void ;  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  deliv-  \_Signatures  and  seals.'] 

ered  in  the  presence  of 

[  Witness.l 

1396.  Affidavit  of  Sufficiency. 
[  Venue.] 

CD.,  a  surety  in  the  within  [or,  annexed]  bond,  being  duly 
Bworn,  says  that  he  is  a  householder,  resident  within  this 
State,  to  wit,  at  ,  and  that  he  is  worth  dollars 

[amount  of  bond]  over  and  above  all  debts  and  demands  against 
him.  [Signature.] 

[Jurat.] 

[Acknowledgment  or  proof  as  in  Forms  1309  and  1310.] 


(J)  Where  deposit  is  dispensed  witli,  there  must  tie  two  sureties.  3  iJeu.  Btat., 
190,  §  146.  * 
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1397.  Order  Denying  Motion^  without  Prejudice. 

\Title  of  the  cause.] 

Upon  reading  [the  complaint  in  this  action,  and  affidavit  of 
M.  N.],  and  on  hearing  O.  P.  for  the  plaintiff: 

Ordered,  that  the  plaintiff's  motion  for  an  injunction  bo 
denied,  without  prejudice  to  its  renewal  upon  the  same  or  other 
papers.  • 


Suction  II. 
INJUNCTIONS. 

[The  language  of  an  injunction  should  be  so  clear  and  explicit,  that  an  un- 
learned man  can  understand  it,  without  employing  counsel  to  advise  hiin 
what  he  has  a  right  to  do.  (a)'  It  should  in  itself  contain  sufficient  to  apprize 
the  party  what  he  is  restrained  from  doing,  without  the  necessity  of  his  re- 
sorting to  the  bill  or  complaint  on  file  to  ascertain  what  it  means.  (J) 

An  injunction  should  not,  in  general,  be  directed  to  persons  who  are  not 
defendants,  (c) 

It  is,  however,  usual  and  proper  to  express  that  the  agents,  attorneys,  and 
servants  of  the  defendant  are  enjoined ;  and  whether  they  are  named  or  not, 
they  are  bound  by  it,  if  they  have  notice  of  it.  (i) 

In  an  action  brought  to  restrain  proceedings  at  law,  it  is  improper  to  en- 
join the  counsel  employed  in  those  proceedings,  unless  something  more  is 
alleged  against  him  than  the  prosecution  of  his  client's  rights,  (e) 

In  an  action  to  enjoin  for  breach  of  covenant,  the  injunction  will  only  be 
extended  to  breaches  as  to  which  the  plaintiffs  show  that  they  require  pro- 
tection. General  words  prohibiting  any  act  and  breach  of  the "  covenarfts 
should  not  be  inserted ;  for  the  court  does  not,  without  necessity,  presume 
there  will  be  a  violation  of  the  covenants.  (/) 

Mandatory  injunctions,  which  have  the  effect  of  commanding  an  act  to  bo 
done,  are  rarely  granted  as  a  provisional  remedy.    It  has  been  said  that 

(a)  Lawrie  v.  Lawrie,  9  Paige,  234;  355;  Sage  «.  Quay,  Clarke,  347;  Bd- 

Clark  c.  Clark,  35  Barb.,  76.  monston    v.  McLoud,   19   Bart.,  356. 

(6)   But  actual  knowledge  may  be  For  some  exceptions  to  this  rule,  see 

enough  to  put  him  in  contempt.    Sul-  Hoffm.  Prcro.  B,.,  363. 

livan  V.  Judah,  4  Paige,  444 ;  Byrne  v.  (d)  Mayor,  &c.,  of  N.  T.  v.  Conover, 

Stevens,  4  Edw.,  119.  5  AWotts'  Pr.,  253. 

(c)  Fellows  V.  Fellows,  4  JoJms.  Oh.,  {e)  Lord  Wellington  «.  Earl  of  Morn- 

25 ;  Chase  v.  Chase,  1  Paige,  198 ;  Wat-  ington,  11  Beav.,  180 ;  Davis  v.  Mayor, 

eon  V.  Fuller,  9  Eow.  Pr.,  425 ;  People  &c.,  of  N.  Y.,  1  Buer,  451. 

V.  N.  Y.  Common  Pleas,  3  AbiotW  Pr.,  (/)  Earl  of  Mexhorough  «  Bower,  7 

181 ;  Bloomfield  v.  Snowden,  2  Paige,  Beam.  (29  Bng.  Gh.),  127. 
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Analysis  of  Section. 

under  the  Code  they  can  never  be  allowed,  (g)  But  provisions  of  the  same 
nature  are  proper  as  a  part  of  the  final  relief;  (h)  and  it  is  well  settled  that 
such  injunctions  may  be  allowed  pending  suit  in  equity,  where  a  special  and 
clear  case  is  shown.  The  forms  of  injunctions  given  in  this  chapter,  which 
embrace  this  feature,  are  all  from  actual  precedents;  and  in  most  of  them 
the  mandatory  clause  was  allowed  by  the  court  against  distinct  objection  of 
defendant's  solicitor.  The  ovder  to  show  cause  (Fucni  1403)  must  be  inserted  if 
the  injunction  is  exparte.    .fiaZe  9+ of  1870.] 

I.  General  form  op  the  oedek. 

1398.  Inj  unction  by  j  udge's  order ; — common  form 334 

1399.  Another  form 335 

1400.  Injunction  by  the  court 335 

1401 .  Certified  copy  of  same  for  service 335 

1402.  Order  to  show  cause  why  injunction  should  not  issue,  with 

restraint  meanwhile 335 

1403.  Another  form ; — preliminary  injunction,  with  order  to  show 

cause  why  it  should  not  continue ' 336 

1404.  Against  a  banking  corporation ;  with  order  to  show  cause  why 

a  receiver  should  not  be  appointed 336 

1405.  Injunction-order,  after  order  to  show  cause 837 

n.  Statements  01"  the  acts  enjoinbd,  to  be  inserted  in  the  tore- 
going  FORMS. 

1.  As  to  real  property. 

1408   Against  waste  or  alienation 338 

1407.  Against  waste  by  ijloughing  or  by  cutting  timber 338 

1408.  Against  waste  in  respect  of  house  or  ornamental  trees 338 

1409.  Against  working  a  mine 339 

1410.  Against  tenant  of  a  mine •.  339 

1411.  Against  taking  possession  of  lands  without  payment 339 

1413   Against  taking  rents  and  profits 340 

1413  Against  removing  fixtures 340 

1414  Against  nuisance ; — burning  brick 340 

1415.  The  same ; — continuance  of  slaughter-house 340 

1416.  Against  noisy  bells 340 

1417.  Against  obstructing  lights 341 

141S.  Against  undermining  plaintiff's  land 341 

1419.  Agaiiist  stopping  a  way 341 

1420.  Against  erection,  and  to  compel  removal,  of  buildings 341 

1421.  Against  authorizing  the  laying  of  a  railroad  in  a  city  street.  341 

1422.  Against  layiiig  a  railroad  in  a  city  street 343 

1433.  Against  violation  of  covenant  to  build 343 

1424.  Against  contractor  interfering  with  work  after  forfeiting  his 

contract 343 

1435.  Against  underletting 343 

1436.  Against  carrying  on  business  forbidden  by  lease 843 

{g)  Ward  v.  Kelsey,  14  Abbotts'  Pr.,        {h)   People  ».  Vanderbilt,  25  How. 
106 ;  and  see  Akrill  v.  Selden,  1  Barb.,    Pr.,  129. 
816. 
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.  PeraonaZ  property. 

1437.  Against  transferring  negotiable  paper 343 

1438.  Against  transfer  of  stock 843 

1429.  Against  transferring  assets 844 

,  Productions  of  mind  or  art. 

1430.  Against  publishing  book 844 

1431.  Against  publishing  private  letter 344 

1433.  Against  resuming  practice,  after  having  sold  business 344 

1433.  Against  disclosure  of  secrets  by  clerk 344 

1434.  Against  use  of  a  secret  in  trade,  by  one  vfho  acquired  it  iu 

violation  of  contract 345 

1435.  Against  infringement  of  trade-mark 845 

1436.  Against  infringement  of  sign 345 

,  Parties  in  peculiar  relations. 

1437.  In  creditors'  actions 346 

1438.  Against  entering  confession  of  judgment 347 

1439.  In  partnership  causes 347 

1440.  Another  form  ; — where  dissolution  is  not  sought 347 

1441.  Against  the  reorganization  of  a  corporation 348 

1443.  Against  railroad  company,  violating  special  provisions  of  an 

agreement  as  to  trafiBc 348 

1443.  Against  railroad  company  interfering  with  construction  of 

cross-road 350 

1444.  Against  usurping  oflBce  and  fees  of  port-wardens 350 

Restraint  of  legal  proceedings. 

1445.  Against  proceedings  at  law ; — ^in  ejectment 351 

1446.  The  same ; — in  action  on  contract 351 

1447.  The  same ; — with  leave  to  proceed  to  judgment 353 

1448.  The  same ; — in  a  case  of  interpleader. 353 

1449.  Against  proceedings  for  dispossession 853 


I.  General  Foem  of  the  Okdkk. 
1398.  Injunction  hy  Judges  Order  ; — Common  Form. 

[Title  of  the  cause.'] 

It  appeaking  satisfactorily  to  me  by  the  affidavit  of  [the 

above-named  plaintiff,  and  of  M.  N.,  dated  on  the  day  of 

,  18  ],  that  sufficient  grounds  for  the  order  of  injunction 
exists : 

I  DO  HEEEBT  OEDEE,  that  the  defendant  T.  Z.,  his  agents  and 
servants,  refrain  from  {here  state  acts  to  he  enjoined :  see  Forms 
1404-1449,  infra\  until  the  further  order  of  this  court;  and  in 
case  of  disobedience  to  this  order,  you  will  be  liable  to  the 
punishment  therefor  prescribed  by  law. 

{Date.']  [Signature  of  judge.] 

[Signature  of  plaintiff'' s  attorney^       Justice  of  Court 


INJUNCTIONS  UNDER  THE  CODE  OF  PEOCBDURE.  335 

Common  Form. 

1399.  Another  Form.  {%) 

In  the  name  of  the  People  of  the  State  of  New  York. 
[Address  to  defendan.t.'] 

For  the  causes  stated  in  the  annexed  [complaint  and  affi- 
davits] : 

You  AEE  coMMANBED  to  refrain  froni  ,  nntil  the  further 

order  of  the  court.  [Signature  of  judge.'] 

[Date.]  Justice  of  Court. 

[Signature  of  plaintiff^ s  attorney.] 

1400.  Injunction  hy  the  Cov/rt. 

At  a  special  term  of  the  •   Court 

of  ,  held  at  the  in  the 

af  ,  on  the  dav 

of  ,18    . 

Present — M.  IT.,  Justice. 
[Title  of  the  cause.] 

On  reading  and  filing  the  complaint  in  this  action  [and  the 
affidavits  of  and  ,  dated  the  day  of  , 

18    ],  and  on  motion  of  O.  P.,  counsel  for  plaintiflF: 

Okdeeed,  that  the  aboveruamed  defendant,  Y.  Z.,  his  agents 
and  servants,  be  commanded  to  refrain  from  [here  state  acts 
enjoined],  until  the  further  order  of  this  court. 
[Signature  of  plainti^'a  attorney.]  Enter. 

[Initials  of  judge.] 

1401.  CerUfied  Co^py  of  Sams  for  Service. 
[As  above,  except  that  instead  of  the  direction  to  enter,  is  eui- 
HGrihed  the  signature  and  addition  of  the  clerk.] 

1402.  Order  to  Show  Ca'use  why  Injunction  should  not  Issue, 
with  Hesfi'aint  Meanwhile. 
[Title  of  the  cause.] 

On  the  annexed  affidavit  [cr,  complaint  verified  by  the  atH- 
davit  of  the  plaintiff],  let  the  defendant  show  cause  before  me 
[or,  at  a  special  terip  of  this  court]  at  ,  on  the  day 

(t)  This  is  the  form  given  in  the  Beport  of  t?ie  Commissioners  of  the  Code, 
p.  167. 
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of  )  18     ,  why  an  injunction  should  not  be  issued  restrain- 

ing him  from  [here  state  acts  to  he  enjoined :  see  Forms  140i- 
1449,  infra],  and  for  such  other  or  further  relief  as  may  be  just. 

And  it  is  further  oedeeed,  that  said  defendant,  his  agents 
and  servants,  be  in  the  mean  time  restrained,  and  is  hereby  for- 
bidden to  suffer  or  commit  any  of  said  acts,  until  the  further 
order  of  the  Court,  [Signature  of  judge.] 

[Date  and  address.]  Justice  of  Court. 

1403.  Another  Form  / — PrelimAnary  Injunction,  with  Order  to 

Show  Canise  why  it  sJiould  not  Continue. 

[Title  of  the  cause.] 
[Date.] 

On  the  sworn  complaint  in  the  above-entitled  action,  and  ou 
the  affidavit  of  N.  M.  therein,  a  motion  being  made  by  D.  B., 
of  counsel  for  the  plaintiff,  for  a  preliminary  injunction  against 
the  defendant,  and  sufficient  reason  appearing  why  the  same 
should  be  gi'anted : 

It  is  hereby  ordered,  that,  until  the  further  order  of  this 
court  [here  state  acts  to  be  enjoined:  see  Forms  1404-1449, 
infra]. 

And  on  the  comj^laint  in  this  action,  and  said  affidavit 
of  jN".  M.,  let  the  defendant  or  its  attorney  show  cause  be- 
fore this  court,  on  the  day  of  instant,  at 
o'clock  in  the  noon  on  that  day,  at  the  City  Hall  in  the 
city  of  New  York,  why  the  foregoing  order,  or  some  order  to 
be  made  of  like  purport  and  effect,  should  not  be  continued  in 
full  force,  and  until  the  final  judgment  and  decree  in  this  suit; 
and  until  the  foregoing  order  is  modified,  let  the  same  be  in 
full  force  and  effect.                      [Signature  of  judged] 

[Signature  of]  Justice  of  Court. 

Plaintiff's  attorney. 

1404.  Against  a  Banking  Corporation  / — with  Order  to  Show 

Cause  why  a  Receiver  should  not  ie  Appointed. 

[Date, — or, 
[Title  of  the  cause.]  At  a  special  term,  c&c] 

It  appearing  by  the  complaint  in  this  action,  and  the  affidavit 
of  the  plaintiff,  that  the  defendants  are  a  corporation  or  associa- 
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Against  Banking  Carpoiaiion. 

tion,  having  banking  powers,  and  exercising  the  business  of 
banking  under  the  laws  of  this  State,  and  that  they  have  re- 
fused and  are  unable  to  pay  their  debts ;  and  it  appearing,  also, 
that  the  plaintiff  is  a  creditor  of  such  corporation  or  association, 
and  that  this  action  has  been  commenced  by  the  service  of  a 
copy  of  the  summons  and  complaint  herein  on  the  said  de- 
fendants : 

Theeefoeb,  on  reading  and  filing  the  said  complaint  and  proof 
of  service,  and  an  undertaking  with  sureties  approved  by 
this  court,  and  on  motion  of  J.  B.,  of  counsel  for  the  plaintiff, 
the  defendants  appearing  by  their  counsel  D.  L.,  and  admit- 
ting notice  of  this  application,  it  is  ordered  that  the  defendants 
and  their  officers  be,  and  they  are  hereby  enjoined  and  re- 
strained from  paying  out,  or  in  any  way  transferring  or  deliver- 
ing to  any  person  any  of  their  moneys,  property,  or  effects,  until 
the  further  order  of  this  court  [except  so  far  as  to  receive  pay- 
ment oi  the  same  in  specie  or  bills  of  other  banks  of  the  city 
of  j.     But  the  defendants  are  not  enjoined  from  de- 

livering up  securities  to  which  they  have  no  claim. 

And  it  is  fuethee  oedkeed,  that  the  said  defendants  show 
3ause  before  this  court,  on  Thursday,  the  day  of 

instant,  at  the  chambers  thereof.  City  Hall,  New  York,  at  the 
opening  of  the  court,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  one  or  more  receivers  should  not  be  appointed  to 
take  charge  of  their  property  and  effects,  with  the  usual  powers 
of  receivers  in  like  cases,  and  according  to  the  statutes  in  such 
oases  made  and  provided. 

1405.  Tn^uncUon-order  after  Order  to  Show  Cause. 

[Date, — or, 
[Title  of  the  cause.]  At  a  special  term,  die.'] 

On  the  return  of  the  order  to  show  cause,  made  by  me  [or, 
by  Mr.  Justice  ],  in  the  above-entitled  action,  on  the 

day  of  )  18     ,  and  returnable  this  day,  at  my 

chambers  in  [or,  before  the  court],  after  hearing  M.  N. 

for  the  plaintiff,  and  O.  P.  for  the  defendant,  no  sufficient  cause 
to  the  contrary  being  shown : 

Oedeeed,  that  the  said  order  to  show  cause  be,  and  the  same 
hereby  is,  made  absolute,  on  the  said  plaintiff  executing  and 
Vol.  II.— 33 
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filing  a  written  undertaking  [with  sufficient  surety]  pur- 

suant to  the  statute  and  the  practice  of  the  court,  to  the  effect 
that  he  will  pay  the  said  defendant  such  damages,  not  exceed- 
ing the  sum  of  dollars,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally  decide  that  the  plain- 
tiff is  not  entitled  thereto.  And  I  order  that  the  said  defend- 
ant, and  his  agents  and  servants,  be  enjoined  and  restrained 
[sfaie  acts  to  he  enjoined:  see  Forms  1406-1449,  infra\,  until 
the  further  order  of  the  court. 


II.  Statements  of  the  Acts  Enjoined,  to  be  Inserted  in  the 
FoKEGOiNG  Forms. 

1.  As  to  Heal  Property. 

1406.  AgainstWaste  or  Alienation.]  From  pulling  down  or 
otherwise  injuring  the  buildings  standing  on  the  premises 
hereinafter  described,  or  any  part  thereof,  or  from  committing 
any  waste,  spoil,  or  destruction  upon  the  said  premises,  and 
from  executing  and  procuring  to  be  executed  any  conveyance 
of  the  said  premises,  to  any  person  or  persons  other  than  to  the 
plaintiff,  or  as  he  shall  direct. 

The  said  premises  are  known  as  ,  and  are  bounded  and 

described  as  follows :  [description]. 

140Y.  Against  Waste  hy  Ploughing  or  ty  Cutting  Timber.] 
From  ploughing_  up  any  of  the  fields  forming  part  of-  the 
premises  [designating  them],  from  cutting  down,  felling,  bark- 
ing, or  otherwise  wasting  or  impairing  any  timber-trees,  or  un- 
derwood standing  and  growing  on  [designating  the  premises], 
and  from  committing  any  further  or  other  waste  or  spoil  in  or 
upon  the  said  land  and  premises.  * 

1408.  Against  Waste  in  Respect  of  House  or  Ornamental 
Trees.]  From  committing  waste,  spoil,  or  destruction  in  the 
mansion  or  other  houses  upon  [designate  the  premises],  and  from 
cutting  down  any  timber  or  other  trees  growing  upon  the  said 
estates,  which  are  planted  or  growing  there  for  the  protection  of 
the  said  mansion  and  other  houses  belonging  to  the  said  estates. 
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or  for  the  ornament  of  the  said  honse,  or  which  grow  in  lines, 
walks,  vistas,  or  otherwise  for  the  ornament  of  the  said  houses, 
or  of  the  gardens,  parks,  or  pleasure-grounds  thereunto  be- 
longing ;  and,  also,  to  restrain  him,  his  servants,  workmen,  and 
agents,  from  cutting  down  any  timber  or  other  trees,  except  at 
seasonable  times,  and  in  husband-like  manner;  and  likewise 
from  cutting  saplings  and  young  trees  not  fit  to  be  cut,  as  and 
for  the  purposes  of  timber. 

1409.  Against  Working  a  Mine.']  From  working  the  veins 
or  seams  of  coal,  iron,  stone,  and  other  minerals  lying  in,  upon, 
or  under  the  [designate  lands'],  and  from  digging,  getting,  and 
carrying  away  or  selling  or  disposing  of  the  coal,  culm,  and 
iron,  stone,  and  other  minerals  produced  therefrom. 

■  1410.  Against  Tenant  of  a  Mine.]  From  carrying  the  brick- 
clay,  or  bricks  or  tiles  made  thereof,  off  the  land  \_designating 
it]  ;  fi'om  working  away  sufficient  barriers  in  the  seam  in  the 
parts  adjoining;  from  making  a  communication  into  adjoining 
collieries,  and  from  draining  any  other  mines,  or  permitting 
the  same  to  be  drained,  by  means  of  the  demised  colliery ;  and 
from  permitting  the  communication  complained  of  to  continue 
open,  and  from  permitting  any  water  to  flow  through  the  same 
into  the  demised  colliery ;  and  from  raising,  by  means  of  the 
shafts  on  the  demised  premises,  any  coal  of  any  other  pro- 
prietor ;  and  from  carrying  the  same  over  the  demised  prem- 
ises, [j) 

1411.  Against  Taking  Possession  of  Lands,  without  Pay- 
ment.]  From  entering  upon  any  part  of  the  lands  hereinafter 
described,  until  the  said  defendants  shall  have  paid  the  plain- 
tiff dollars;  and  that  if  the  said  defendants  shall  not  pay 
the  said  sum  of  dollars,  being  the  residue  of  the  purchase- 
money  of  said  lands,  by  the  said  day  of  ,  then,  and 
in  such  case,  the  said  defendants  are  hereby  restrained  from 
in  any  wise  proceeding  with  the  works  of  their  railroad,  in, 
upon,  or  over  any  part  of  the  said  lands. 

(J)  This  form  is  sustained  by  Earl  of  Mexborough  v.  Bower,  7  Bem>.  (29  JBhig. 
Oh.),  127. 
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The  said  premises  are  known  as  ,  and  bounded  and  de« 

scribed  as  follows :  \descri;ptdon.] 

1412.  Against  Taking  Hents  and  Profits.]  From  collecting, 
receiving,  or  intermeddling  with  the  rents  and  profits  of  the 
premises  known  as  ,  at  ,  and  described  as  follows : 
\_descri^tion']. 

1413.  Against  Removing  Fix1m,res.]  From  removing  or 
causing  to  be  removed  from  the  premises  hereinafter  described 
any  bricks,  timber,  building  materials,  copper  pans,  or  fixtures. 
Said  premises  are  known  as  ,  at  ,  and  described  as 
follows :  \desarij>tion']. 

1414.  Agwmst  Nuisa/nce , — Burning  Briolc.']  From  burn- 
ing or  manufacturing,  or  causing  to  be  burnt  or  manufactured, 
bricks  on  a  piece  of  land  or  premises  in  the  defendant's  posses- 
sion [describe  the  premises  hy  nam,e  or  abuttals,  or  otherwise. 
If  by  abuttals,  the  desari/ption  may  be  thus:  abutting  on  the  east, 
south,  and  west  on  the  lands  and  premises  of  the  plaintiff], 
situate  in  the  town  of  ,  in  the  county  of  ,  and 
whereon  is  erected  a  brick-kiln,  so  as  to  occasion  damage  or 
annoyance  to  the  plaintiff  as  owner,  or  to  his  tenants  respect- 
ively as  occupiers,  of  a  dwelling-house  of  the  plaintiff  {describe 
the  plaintiffs s  premises],  situate  in            aforesaid. 

1415.  The  Same  ; — Continuance  of  Slaughter-house^  From 
occupying  a  building  erected  by  the  defendant  Y.  Z.  on  the 
north  side  of  Twelfth-street,  between  the  Fifth  and  Sixth 
Avenues,  in  the  city  of  New  York,  as  a  slaughter-house,  and 
from  slaughtering  any  animals  in  such  building,  and  from  per- 
mitting the  building  to  be  used  as  a  slaughter-house. 

1416.  Against  Noisy  Bells.]  From  tolling  or  ringing  the 
chapel-bell  and  the  church-bells  in  the  church  at  , 
or  any  of  such  bells,  and  from  permitting  the  said  bell  or  bells, 
or  any  of  them,  to  be  tolled  or  rung  so  as  to  cause  or  occasion 
nny  nuisance,  disturbance,  or  annoyance  to  the  plaintiff  and 
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his  family  residing  in  his  dwelling-house  at  \_designaUng  resi- 
dence], {h) 

'  14cl7.^  Against  Olst/rueting  Lights.]  From  rebuilding  or 
completing,  or  improving  the  messuage  or  dwelling-house 
[designating  it],  or  making  or  erecting  any  building  or  improve- 
ments whatsoever,  or  in  such  a  manner  as  to  darken,  injure,  or 
obstruct  any  of  the  [ancient]  lights  or  windows  of  the  plaintiff's 
messuages  or  tenements,  or  either  of  them  [designating  tJiem], 
until  the  further  order  of  the  court.  (V) 

1418.  Against  Undermining  Plaintiffs  Land.]  From  ex 
cavating  or  removing  any  soil  from  any  land  adjoining  the 
plaintiff's  premises  [designating  them],  which  shall  cause  the 
plaintiff's  land,  by  reason  of  the  withdrawal  of  its  lateral  sup- 
port, to  fall  away  or  subside,  {m) 

.     * 

1419.  Against  Stopping  a  Way.]  From  stopping  up,  ob- 
structing, or  injuring,  or  from  continuing  to  stop  up,  obstruct, 
or  injure,  the  free  passage  of  [distinctly  designating  the  way]. 

1420.  Against  Erection,,  and  to  Cornpel  Removal,  of  Build- 
ings.] From  continuing  the  projected  buildings,  or  commen- 
cing any  other  buildings  whatever,  on  the  garden  or  plot  of 
ground  described  as  follows :  [description],  or  any  part  thereof; 
and  also  from  permitting  such  part  of  the  said  buildings  as 
have  been  already  erected  on  the  said  garden  or  plot  of  ground 
from  remaining  thereon,  {n) 

1421.  Against  Authorising  the  Laying  of  a  Railroad  i/n  a 
City  Street.]  That  an  injunction-order  may  be  issued  by  this 
court,  directed  to  the  said  defendants,  the'  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York,  their  counsellors,  at- 
torneys, solicitors,  and  agents,  restraining  and  enjoining  them, 
and  each  and  every  of^  them,  and  all  others  acting  in  aid 

(k)  Tliis  form  is  from  Soltau  «.  De  rand  ».  Marshall,  19  Barb.,  380.    The 

Held,  3  Sim.  (JT.  S.),  {42Mig.  Oh),  133.  defendant  should  not  be  absolutely  en 

(J,)  This  form  is  from  Back  «.  Stacy,  joined  from  digging. 
2  Buss.  (3  Eng.  Oh.),  131.  (ra)  This  form  is  from  Rankin  v.  Hu» 

(to)  This  form  is  sustained  by  Far-  kisson,  4  Sim.  (6  Sng.  01.),  13. 
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©r  assistance  of  them,  fronj  granting,  or  in  any  way  or  manner 
authorizing,  J.  S.  and  others,  the  persons  named  in  a  resohition, 
a  copy  of  which  is  hereto  annexed,  or  their  associates,  or  any 
other  person  or  persons  whomsoever,  the  right,  liberty,  or  privi- 
lege of  laying  a  double  or  any  track  for  a  railway  in  said  Broad- 
way, from  the  South  Ferry  to  5Yth-street,  or  any  railway  what- 
soever in  said  Broadway,  or  of  breaking  or  removing  the  pave- 
ment, or  in  any  other  manner  to  obstruct  the  said  street, 
preparatory  to  or  for  the  purpose  of  laying  or  establishing  any 
railway  therein,  (p) 

1422.  Against  Laying  a  Railroad  in  a  City  Streetl]  From 
entering  into,  or  upon,  Greenwich  and  Washington  streets  for 
the  purpose  of  laying  or  establisliing  a  railroad  therein,  and 
from  digging  up  or  subverting  the  soil,  or  doing  any  other  act 
in  those  streets  tending  to  incumber  them,  or  to  prevent  the 
free  andrfsommon  use  thereof,  as  the  same  have  been  heretofore , 
enjoyed  [until  compensation  shall  have  been  made  therefor, 
pursuant  to  the  provisions  of  the  statute]. 

1423.  Against  Violation  of  Covenant  to  Build^  From 
erecting  upon  [here  designate  the  land]  any  brewery,  or  other 
building,  except  one  private  house  or  ornamental  cottage,  to  be 
erected  on  [designating  what j)a/ri\.{^ 

1424.  Against  Contractor  Interfering  with  Work  after  For- 
feiting  his  Contraat.']  From  retaining  possession  of,  or  enter- 
ing upon,  or  interfering  with,  the  main  line  of  the  plaintiff's 
railway  from  H.  to  C,  and  the  branch  line  of  railway  from  the 
main  line  to  the  intended  junction  with  the  M.  and  L.  Eailway 
at  T.,  and  the  works  connected  with  the  main  and  branch  lines 
respectively  ;  and  from  proceeding  in  any  manner  to  construct, 
complete,  or  repair  tlie  works,  by  the  contract  of  the  day 
of  5  18  ,  agreed  to  be  constructed,  completed,  or  re- 
paired, or  any  of  such  works ;  and  from  removing,  or  causing 
or  permitting  to  be  removed,  the  materials  of  any  description 


'  {o)  TM3  form  is  sustained  by  People  wliicli  case  the  words,  "  whicli  shall  be 

V.  Sturtevant,  9  N.  T.  (5  SeU.),  363.  ornamental,  rather  than  otherwise,  to 

(p)  This  form  is  from  Maun  v.  Ste-  the  surrounding  property,"  were  struck 

phens  (15  Bim.  (38  Eng.  Oh.),  377),  in  out  as  being  too  indefinite. 
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being  on  or  about  the  said  lines  of  railway  and  works,  or  any 
part  thereof  respectively,  or  any  of  such  materials ;  and  from  in 
any  manner  interfering  with  or  disturbing  the  possession  or  use 
or  enjoyment  by  the  company,  their  officers,  contractors,  agents, 
servants,  or  workmen,  of  the  said  lines  of  railway  and  works,  or 
any  part  of  the  same  respectively ;  and  from  in  any  manner 
obstructing  or  preventing  the  company,  their  officers,  contract- 
ors, agents,  servants,  or  workmen,  from  constructing,  com- 
pleting, or  repairing  the  said  works  by  the  contract  agreed  to 
be  constructed,  completed,  or  repaired,  or  any  of  such  works ; 
and  from  in  any  manner  interfering  with  or  preventing  the 
company,  their  officers,  contractors,  agents,  servants,  or  work- 
men, in  the  use  or  employment  of  the  said  materials  in  con- 
structing, completing,  or  repairing  the  works,  or  any  of 
them.  (2) 

1425.  Against  Underletting.]  From  granting  or  making,  or 
contracting  to  grant  or  make,  any  leases,  underleases,  or  assign- 
ments of  any  part  of  the  premises  [designating  them\  demised 
by  A.  B.  to  0.  D,  by  a  lease  dated  on,  &c. 

1426.  Against  Carrying  on  Business  ForTndden  lyy  Lease.] 
From  carrying  on  the  auction  business,  or  selling  goods  at  pub- 
lic auction,  in  the  store  No.  ,  street,  in  the  city' 
of            ;  and  from  conducting  therein  any  business  other  than 
the  regular  di'ygoods  jobbing  business. 

2.  Personal  Property. 

1427.  Against  Tra/nsferring  Negotiable  Pa/per?^  From  in- 
dorsing, assigning,  or  in  any  way  transferring  \here  descriie  tht 
note  or  hill, — e.  g.,  thus ;]  a  bill  of  exchange  drawn  by  M.  N. 
upon  the  above-named  A.  B.  for  dollars,  bearing  date  on 
or  about  the  day  of  >  18  ,  and  payable 
months  after  said  date,  and  accepted  by  said  A.  B. 

1428.  Against  Transfer  of  Stoolc.']     From  selling,  or  trans- 
ferring, or  incumbering,  shares  of  the  capital  stock  of 

iq)  This  form  is  from  East  Lancashire  B.  R.  Co. «.  Hattersley,  8  Ran  (33  Eng. 
Oh.),  73. 
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the  Company,  standing  on  the  books  of  the  said  com- 

pany, in  the  name  of     '  ;  and  the  said  company  are, 

in  like  manner,  restrained  from  permitting  such  sale,  trans- 
fer, or  incumbering  [and  from  paying  any  dividend  thereon], 
without  the  order  and  direction  of  this  court. 

1429.  Against  Transferring  Assets.]  From  selling,  assign- 
ing, transferring,  pledging,  or  otherwise  disposing  of,  any  of  his 
property,  except  what  is  by  law  exempt  from  execution ;  or 
from  in  any  manner  interfering  therewith  until  the  further 
order  of  the  court,  (r) 

3.  Productions  of  Mind  or  Art. 

1430.  Against  Publishing  Pooh.]  From  printing,  publish- 
ing, or  causing  or  being  in  any  way  concerned  in  the  printing, 
publishing,  or  selling,  or  exposing  to  sale,  or  otherwise  dispos- 
ing of,  any  copies  of  [designate  hook],  or  any  other  book  pur- 
porting to  be  or  resembling  the  book  so  printed,  published,  and 
sold  by  or  for  plaintiff  [other  than  and  except  plaintiff's  own 
selection,  printed  and  published  by  plaintiff's  order,  and  for 
plaintiff's  use  and  benefit]. 

1431.  Agaiist  Publishing  Private  Letter.]  From  printing, 
publishing,  ciiculating,  or  in  any  manner,  either  by  writing  or 
otherwise,  maiing  public  a  letter  written  by  M.  W.  on  or  about 
the  day  cf  >  18  ,  and  forwarded  to  O.  P.  at  , 
or  any  part  theieof. 

1432.  Againsi  Resuming  Practice,  after  having  Sold  Busi- 
ness.] From  practising  as  an  attorney  or  solicitor  in  any  part 
of  ,  either  in  his  own  name  or  in  the  name  of  any  other 
person  ;  and  from  endeayoring  to  induce  any  persons  who  were 
the  clients  of  B.  &  C.  to  cease  or  abstain  from  employing 
A.  &  B.  as  their  attorneys  or  solicitors. 

1433.  Against  Disclosure  of  Secrets  by  OlerJe.]     From  taking 

(r)  An  offer  to  sell  goods  is  not  a  them,  but  it  may  be  good  cause  for  ap- 
violation  of  an  injunction  against  the  pointing  a  receiver.  Tyler  ®.  Poppe,  i 
■»le  or  parting  with  the  control    of     Edio.,  430. 
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or  retaining  any  copies  of,  or  extracts  from,  any  of  the  books, 
papers,  documents,  or  extracts  of  the  above-named  A.  B.  &  Co., 
or  either  of  them,  in  the  possession,  custody,  or  power  of  the 
defendant ;  and  from  communicating  the  said  particulars,  or  the 
contents  thereof,  or  any  of  the  information  therein  contained, 
to  any  person  or  persons  whatever ;  and  from  communicating 
any  of  the  information  possessed  or  acquired  by  him  relating 
to  the  said  copartnership,  or  the  affairs  or  secrets  thereof,  or 
the  clients  thereof,  by  means  of  his  having  been  employed  as 
accountant  or  clerk  by  said  A.  B.  &  Co.,  and  having  access  to 
said  books,  papers,  and  documents. 

1434.  Against  Use  of  a  Secret  in  Trade,  ly  One  wlio  Ac- 
quired it  in  Violation  of  Gontract.~\  From  selling,  or  causing 
or  procuring  to  be  sold,  under  the  title  and  designation  of 
"Morison's  Universal  .Medicine,"  or  "Morison's  Vegetable 
Universal  Medicine,"  any  medicine  made  or  manufactured  by 
the  defendant,  or  by  or  under  his  order  or  direction ;  and  from 
making  or  compounding  any  medicines  according  to  the  secret 
in  the  complaint  mentioned,  &c. ;  and  from  in  any  manner 
using  the  secret  of  compounding  the  said  medicines,  or  any 
part  thereof,  (s) 

> 

1435.  Against  Infringement  of  Trade-ma/rk.]  From  selling 
or  exposing  for  sale,  or  procuring  to  be  sold,  any  composition  or 
blacking  described  as,  or  pui-porting  to  be,  blacking  manufac- 
tured by  Day  &  Martin,  in  bottles,  having  affixed  thereto  snch 
labels  as  are  mentioned  in  the  complaint,  or  any  other  labels, 
so  contrived  or  expressed  as,  by  colorable  imitation  or  other- 
wise, to  represent  the  composition  or  blacking  sold  by  the  said 
defendant  to  be  the  same  as  that  manufactured  and  sold  by  the 
plaintiff;  and  from  using  trade-cards,  so  contrived  or  expressed 
as  to  represent  that  any  composition  or  blacking  sold,  or  pro- 
posed to  be  sold  by  the  defendant,  is  the  same  as  that  manu- 
factured or  sold  by  the  plaintiff.  (^) 

1436.  Against  Infringement  of  Sign.}     From  running,  or  in 

(«)   This  form  is  from  Morison   v.        (f)  This  form  is  sustained  by  Croft  «, 
Moat,  9  Hare  (41  Eng.  Ch.),  341.  Day,  7  Becm.,  84. 
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any  manner  using  or  causing  to  be  used,  for  the  conveyance  of 
passengers,  any  omnibus,  having  painted,  stamped,  printed,  or 
written  thereon  the  words  or  names,  "  London  Conveyance,"  or 
"  Original  Conveyance  for  Company,"  or  any  other  names, 
words,  or  devices  painted,  stamped,  printed,  or  written  there- 
on, in  such  manner  as  to  form  or  to  be  a  colorable  imitation  of 
the  names,  woi-ds,  and  devices  painted,  stamped,  printed,  or 
written  on  the  omnibuses  of  the  plaintiffs,  (u) 

4.  Parties  in  Peculiar  Relations. 

1437.  In  Creditors^  Actions.^  From  selling,  assigning,  or 
transferring,  receiving,  collecting,  discharging,  or  incumbering, 
or  in  any  manner  disposing  of  or  interfering  with  any  prop- 
erty, real  or  personal  (not  exempt  by  law  from  execution), 
things  in  action,  or  other  equitable  property  or  interests,  of 
any  kind  whatever,  held  or  controlled,  by  him,  (v)  or  by  anj 
other  person  held  in  trust  for  him  or  for  his  use  and  benefit,  or 
in  which  he  has  any  interest  whatever.  [And  where  the  com- 
plaint seeks  to  reach  the  surplus  jprooeeds  of  a  trust  heyond  what 
is  necessary  for  the  debtor''s  sujp-port,  except  where  such  trust  has 
teen  created  hy,  or  the  fund  so  held  in  trust  has  proceeded  from, 
some  person  other  than  the  said  defendant,  add:  And  said  de- 
fendant and  his  agents  are  further  enjoined  from  receiving  oi 
using,  or  suffering  to  be  applied  to  his  use,  any  more  of  [jiera 
designate  fund  or  income\,  than  the  [annual  sum  or  rate  of 
dollars],  (w) 

(w)  This  form  is  sustained  by  Knott  So,  too,  merely  carrying  into  effect, 

«.  Morgan,  2  Keen  (15  Eng.  Ch.),  213.  by  procuring  novation,  a  previous  as- 

(»)  Under  the  ordinary  injunction  in  signment  of  a  right  of  action,  is  not  a 

a  creditor's  suit,  it  is  a  contempt  to  col-  breach  of  the  injunction  in  a  creditor's 

leet  money  earned  before  service  of  the  suit.    Richardson  v.  Eust,  9  Paige,  243. 

injuncfion  and  apply  it  to  debts  con-  To  similar  effect  is  Ireland  ii.  Smith,  8 

tracted  for  family  supplies.    Taggard  Mow.  Pr.,  244. 

V.  Talcott,  2  Edw.,  628.  (w)  The  injunction  should  go  ^yith- 

But  it  seems  that  the  debtor  vrould  out  the  qualification  as  to  trust-funds 

not  be  prevented  by  it  from  proceed-  created  by  or  proceeding  from  others, 

ing  to  judgment,  in  a  suit  commenced  mentioned  in  2  Ren.  Stat.,  174,  §  38 ;  or 

before  the  injimction.  Parker  v.  Wake-  it  should  contain  a  provision  specifying 

man,  10  Paige,  485.   Nor  is  his  act,  in  the  portion   of  the  trust-fund  >vhich 

suing  for  a  trespass,  of  itself  a  breach  the  j  udgmentdebtor  may  use  for  his 

of  the  injunction.    Hudson  v.  Plets,  11  support.    Eider  v.  Masou,  4  Sanif.  Ch., 

Id.,  180  851. 


INJUNCTIONS  UNDER  THE  CODE  OF  PROCEDURE.  347 

In  Creditors'  Actions.    In  Partnership  Causes. 

And  said  defendant  and  his  agents  are  further  enjoined  from 
.making  any  assignment  of  his  property,  and  from  confessing  any 
judgment,  for  the  purpose  of  giving  preference  to  any  other 
creditor  over  the  plaintiff,  or  from  doing  any  other  act  or  thing 
to  enable  other  creditors  or  persons  to  obtain  any  portion  of  his 
said  property,  {x) 

1438.  Against  filtering  Confession  of  Judgment.']  From  en- 
tering up  judgment  on  a  warrant  of  attorney  [or,  statement  of 
confession],  executed  by  the  plaintiff  A.  B.  to  the  defendant 
Y.  Z.  [or  otherwise  naming  the  parties'],  and  dated  on  or  about 
the  day  of  ,  18  ,  and  from  commencing  any  pro- 
ceedings thereon. 

1439.  In  Partnership  Causes.]  To  restrain  the  defendant 
T.  Z.  from  selling,  assigning,  or  transferring,  receiving,  collect- 
ing, discharging,  or  incumbering,  or  in  any  manner  disposing 
of  or  interfering  with  any  portion  of  the  property,  real  or  per- 
sonal, of  the  copartnership  heretofore  [and  now]  existing  be- 
tween the  plaintiff  and  defendant,  and  of  which  an  accounting 
is  sought  in  this  action,  or  of  the  debts,  accounts,  and  demands, 
contracts,  bills,  bonds,  notes,  or  evidences  relating  thereto, 
things  in  action,  or  other  equitable  property  or  interests  and 
effects  of  any  kind  whatever  of  said  copartnership,  or  in  which 
they  have  an  interest,  and  from  doing,  or  suffering  to  be  done, 
any  act  or  thing  to  enable  any  person  to  obtain  any  portion  of 
said  property,  (y) 

1440.  Another  Form; — where  Dissolution  is  not  Sought. 
from  applying  any  of  the  moneys  and  effects  of  the  copartner- 
ship otherwise  than  in  the  ordinary  business,  and  from  ob- 
structing or  interfering  with  the  plaintiff  in  the  exercise  and 
enjoyment  of  his  rights  under  the  partnership  articles. 

{x)  As  to  the  necessity  of  a  special  partnership  property,  or  from  collect- 
clause  restraining  confession  of  judg-  ing  the  partnership  debts  or  other 
ment,  &c.,  compare  McCredie  v.  Senior,  moneys,"  hut  containing  no  reference 
4  Paige,  378 ;  Ross  v.  Clussman,  3  whatever  to  any  particular  lirm  or  co- 
Bandf.,  676  ;  Fenner  ii.  Sanborn,  37  partnership  business,  is  not  sufficiently 
Barb.,  610.  deftaite  to  put  the  defendant  in  con- 

(jj)  An  injunction  forbidding  defend-  tempt.  Moat  v.  Holbein,  3  Edw.,  188. 
ant  to  interfere  with  "  any  of  the  said 
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1441.  Against  the  Reorganization  of  a  Corporation.']  That 
the  said  corporation,  and  the  agents  and  officers  thereof,  be  re- 
strained from  conveying,  assigning,  or  making  over  the  real 
and  personal  property  of  the  city,  or  any  part  thereof,  to  any 
person  or  persons,  upon  and  for  the  purposes  [designating  those 
intended].,  or  any  of  such  purposes,  or  in  any  other  manner,  in 
furtherance  of  the  intention  of  the  society  to  surrender  the  ex- 
isting charter ;  and  from  affixing  the  common  seal  of  the  society 
to  any  deed  or  instrument  for  such  purposes,  or  any  of  them  ; 
and  from  surrendering  the  existing  charter,  and  affixing  the 
common  seal  of  the  society  to  any  deed  or  instrument  for  that 
purpose  ;  and  from  accepting  a  new  charter,  or  any  charter,  in- 
consistent with  the  existing  charter  of  the  society. 

1442.  Against  Railroad  Com/pany,  Violating  Special  Provisions 
of  an  Agreement  as  to  Traffic]  That  the  defendant,  the  Buffalo 
and  State  Line  Railroad  Company,  its  president,  vice-president, 
superintendent,  and  each  and  all  of  its  other  officers  and  agents, 
do  each  and  all  of  them  wholly  refrain  from  soliciting  or  en- 
deavoring to  procure  passengers  to  go  to  Buffalo  instead  of 
to  Dunkirk,  in  the  State  of  New  York ;  and  also  from  solicit- 
ing or  endeavoring  to  cause  passengers  to  go  over  the  New 
York  Central  Railroad,  instead  of  over  the  New  York  and  Erie 
Railroad. 

And  it  is  fuether  heeebt  oedeeed,  that  the  defendant  and 
each  officer  and  agent  aforesaid  do  wholly  refrain  from  selling, 
and  from  authorizing  to  be  sold,  at  any  point  west  of  the  easteifiy 
State  line  of  Pennsylvania,  any  railroad  passenger-ticket,  or 
other  paper  or  thing  designed  to  answer  the  purpose  of  such 
ticket,  for  any  point ;  or  which,  in  connection  with  any  coupon 
therewith,  purports  or  is  designed  to  authorize  the  holder  to 
pass,  on  the  credit  thereof,  to  any  place  further  east  than  said 
Dunkirk  or  Buffalo.  And  further,  the  defendant  and  each  of 
said  officers  and  agents  are  also  hereby  ordered  wholly  to  re- 
frain from  using  any  influence  or  solicitation,  with  a  view,  or 
which  may  tend,  to  cause  persons  to  purchase  any  such  paper  or 
tickets  aforesaid  for  Buffalo  rather  than  for  Dunkirk,  or  which 
designates  the  New  York  Central  Railroad  as  the  road  to  be 
travelled,  instead  of  the  New  York  and  Erie  Railroad. 

And  it  is  fcethee  oedeeed,  that  the  defendant,  and  each  of  the 
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aforesaid  officers  and  agents,  do  wholly  refrain  from  demanding, 
and  from  exacting  and  authorizing  the  collection  of  a  higher 
charge  per  mile,  according  to  the  length  of  transit,  from,  of,  or 
upon,  either  passengers,  mechanics,  or  live-stock,  which  may  be 
offered  for  transportation,  or  may  have  been  transported  over 
that  portion  of  the  defendant's  road  lying  west  or  south  of 
Dunkirk  aforesaid,  than  is  at  the  same  time,  and  upon  like  per- 
sons and  property,  and  according  to  regular  rates,  demanded 
and  collected  of,  upon,  and  from  passengers,  live-stock,  and  rrier- 
chandise  per  mile,  according  to  the  length  of  the  transit  when 
the  same  comes  for  transportation,  or  is  intended  to  be  trans- 
ported over  the  whole  of  the  defendant's  railroad,  or  comes  from, 
or  by  way  of,  and  is  designed  to  go  over  the  New  York  Central 
Kailroad. 

And  the  defendant  and  each  of  the  of&cers  and  agents  afore- 
said are  hereby  further  ordered,  wholly  to  refrain  from  making 
any  solicitations  of,  or  extending  any  inducement  to  passen- 
gers, at  Dunkirk  aforesaid,  or  elsewhere,  which  is  designed  to, 
or  which  tends  to  cause  any  such  passenger  to  take  passage  for 
himself  or  others,  or  to  send  live-stock  or  other  merchandise  by 
way  of  the  New  York  Central  Railroad,  instead  of  by  the  New 
York  and  Erie  Railroad. 

And  the  defendant  and  each  of  the  officers  and  agents  afore- 
said, are  hereby  further  ordered  to  refrain  from  recognizing  or 
receiving  tickets  or  coupons,  and  from  allowing  the  holders  to 
pass,  by  virtue  thereof,  over  the  defendant's  road,  which  or 
when  said  tickets  or  coupons  have  been  sold  by  the  New  York 
Central  Railroad  Company,  or  by  any  other  l-aili'oad  company 
or  its  agents,  and  purport  to  authorize  the  holder  to  pass  over 
the  road  of  the  last-named  company,  except  upon  the  condition, 
and  when  under  like  circumstances,  the  holder  of  a  ticket  or 
coupon  sold  by  the  plaintiffs,  or  their  agents,  or  purporting  to 
authorize  the  holder  to  pass  over  the  New  York  and  Erie 
Railroad,  would  be  and  are  recognized  by  the  defendant,  and 
the  holder  of  said  latter  ticket  or  coupon,  be,  and  is  allowed 
to  pass,  by  virtue  thereof,  over  the  part  of  the  defendant's 
road  situated  south  and  west  of  Dunkirk  aforesaid,  or'  over  the 
whole  of  said  road,  according  to  the  purport  of  the  ticket  and 
coupon. 
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1443.  Against  Hdilroad  Company  Interfering  with  Construe- 
tion  of  Cross-road.']  From  interfering  with  or  obstructing, 
hindering,  or  preventing  the  plaintiffs,  their  servants,  &c.,  from 
making  and  constructing  the  said  bridge  across  and  over  the 
said  Sherburn  branch  of  the  Clarence  Railway,  in  the  line  or 
course  prescribed  by  ,  and  of  the  materials,  and  in  the 

manner  specified  and  directed  by  ;  and  they  are  in  hke 

manner  restrained  from  continuing  to  maintain  and  uphold  the 
walls  [descriiing  therri]  erected  by  the  said  defendants,  or  any 
other  walls,  &c.,  whereby  the  plaintiffs,  their  agents,  &c.,  may 
be  prevented  from  constructing  the  said  platform,  and  from 
making  up  and  completing  the  said  bridge,  and  from  pulling 
down,  taking  up,  or  removing  any  scaffolding  or  other  works 
or  materials  to  be  made,  deposited,  or  laid  down  by  the  plain- 
tiffs, their  servants,  &c.,  on  the  sides  or  slopes  of  the  said  Sher- 
burn Branch  Railway,  for  the  purpose  of  making  and  construct- 
ing the  same  bridge ;  and  from  preventing  or  hindering  the 
agents,  servants,  or  workmen  of  the  plaintiffs  from  passing 
across  the  said  last-mentioned  railway,  at  proper  and  seasonable 
times,  during  the  progress  of  the  said  works,  for  the  purposes 
thereof,  and  taking  down  or  removing  (if  necessary)  any  such 
walls,  &e.  (the  plaintiffs  undertaking,  during  the  progress  of 
the  saicl  works,  and  every  of  them,  not  in  any  manner  to  inter- 
fere with  or  obstruct  the  traffic  upon  said  Clarence  Railway, 
and  not  in  any  respect  to  injure  or  damage  the  said  Clarence 
Railway,  or  the  works  thereof,  and  undertaking  to  make  and 
pay  satisfaction  to  the  defendants  for  any  injury  or  damg,ge 
which  may  be  sustained  by  the  defendants,  by  or  from  any 
temporary  use  of  their  land  on  the  sides  or  slopes  of  the  said 
railway).  (0) 

1444.  Against  Usurping  Office  and  Talcing  the  Fees.] 
From  molesting,  interfering  with,  or  disturbing  the  plaintiffs, 
or  any  of  them,  in  the  use,  enjoyment,  or  exercise  of  the 
said  duties  respectively  appertaining  to  tlie  plaintiffs  as  the 
master  and  wardens  of  the  port  of  New  York  and  their  clerk; 
and  from  taking  the  fees  thereof,  and  from  demanding  or  re- 


(a)  This  form  is  from  Nortli  of  England,  &c.,  E.  E.  Co.  c.  Clarence  R.  R.  C/O.,  1 

GoU.  (28  Brig.  Oh.)  507. 
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ceiving  fees  or  emohiraents  from  any  person  or  pei'sons  for  any 
sncli  services ;  and  from  acting  as  surveyors  of  any  vessel 
deemed  unfit  to  proceed  to  sea,  and  from  judging  or  acting  as 
judges  of  the  repairs  which  might  be  necessary  for  the  safety 
of  such  vessel  on  the  intended  voj'age ;  and  from  selling,  under 
their  inspection,  vessels  or  goods  arriving  at  the  port  of  New  York 
damaged,  and  for  the  benefit  of  underwriters  out  of  the  city  of 
New  York;  and  from  certifying  the  cauv.e  of  such  damage,  the 
amount  of  sale  of  such  vessel  or  goods,  and  the  charges  attend- 
ing the  sale ;  and  from  taking  or  making  any  survey  on  board 
of  any  ship  or  vessel,  or  at  any  store  in  the  city  of  New  York, 
or  along  the  docks  or  wharves  thereof,  or  damaged  goods ;  and 
from  giving  or  granting  any  certificate  in  consequence  of 
damaged  goods ;  and  from  taking  or  making  any  survey  on 
board  of,  or  relating  to,  any  ship  or  vessel  put  into  the  port  of 
New  York  in  distress,  to  ascertain  the  damage  sustained  there- 
by, and  whether  any  such  ship  or  vessel  shall  pay  or  be  liable 
for  foreign  duties  and  tonnage,  or  otherwise. 

5.  Restn-aint  of  Legal  Proceedings. 

1445.  Against  Proceedings  at  Law  ; — in  Ejectment.']  To  re- 
strain the  defendant  Y.  Z.  from  proceeding  further  against  the 
plaintiff  A.  B.,  in  the  action  commenced  against  him  in  the 

Court  of  this  State,  for  the  recovery  of  the  possession  of 
[designating  premises'],  with  their  appurtenances ;  and,  also, 
from  instituting  or  proceeding  in  any  new  or  other  action  at 
law  for  the  recovery  of  the  possession  of  said  premises,  or  any 
part  thereof. 

1446.  The  Same; — in  Action  on  Contract.]  To  restrain  the 
defendant  Y.  Z.  from  proceeding  further  in  his  action  at  law 
against  A.  B.  above  named,  upon  the  bond  of  of  the  said  A.  B., 
dated  the  day  of  ;  and  from  instituting  or  pro- 
ceeding in  any  new  or  other  action  at  law  upon  such  bond  : 
and  from  commencing  any  action  or  actions  against  the  plain- 
tiff for  the  recovery  of  [designating  the  alleged  debt],  (a) 


(a)  Where  several  causes  of  action  in  respect  to  what  is  enjoined.  Thus, 
arise  from  one  transaction  or  indeht-  the  prosecution  of  a  suit  at  law 
edness,  Ihe  order  should  be  explicil    against  the  heirs,  is  not  a  violation  of 
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1447.  Tlie  Same  j — with  Leave  to  Proceed  to  Judgment^ 
[As  above,  adding  i]  But  you  are  at  libertj',  without  prejudice 
to  the  equitable  rights  of  the  plaintiff,  to  proceed  to  judgment 
only  in  the  suit  at  law  which  you  have  commenced  against  the 
said  A.  B.,  notwithstanding  this  injunction. 

1448.  The  Same; — vn  a  Case  of  Interpleader. "]  [Add  to 
Form  1446  :]  Upon  the  plaintiff  paying  into  the  hands  of  the 
clerk  of  this  court  the  sum  of  dollars,  mentioned  in  the 
complaint  in  this  action.  (5) 

1449.  Against  Proceedings  for  Dispossession.]  From  tak- 
ing any  proceedings  to  dispossess  the  plaintiff  from  the  house 
and  lot  No.  ,  street,  in  the  city  of  ,  and  par- 
ticularly from  issuing  any  warrant  of  removal,  or  taking  pos- 
session under  proceedings  commenced  before  Judge  M.  ~S.,  of 
the  county  of  ■,  on  the  ground  that  the  demised  premises 
were  deserted  by  the  tenant  [or,  that  rent  was  unpaid]. 


Section  III. 

DISSOLUTION  OF  INJUNCTION,  AND  PEOCEEDINGS  AGAINST  THE 
SUEETIES. 

1450.  Notice  of  motion  to  dissolve  or  to  modify  injmiction p.  353 

1451.  Order  dissolving  injunction 353 

1453.  Tlie  same  ;— on  the  ground  of  abatement 354 

1458.  Notice  of  motion  to  ascertain  damages 354 

1454.  Order  of  reference 854 

1455.  Notice  of  motion  to  confirm  report  of  referee 355 

1456.  Order  confirming  report  as  to  damages 355 

1457.  Order  for  judgment  against  the  sureties 355 

an  injunction  restraining  the  creditor  tion  in  an  interpleading  suit,  is  irregu- 

from  bringing  suit  agaiast  the  execu-  lar,  if  it  does  not  make  the  issning  ol 

tors  for  the  debt.    Dale  t.  Rosevelt,  1  the  injunction  dependent  on  the  pay- 

Paige,  35.  ment  of  the  money  into  court.    Pauli 

(J)  The  common  order  for  an  injunc-  v.  Von  Melle,  8  Swra.  (8  Bng.  GH),  327. 
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Motion  to  Dissolve. 


1450.  Notice  of  Motion  to  Dissolve  or  to  Modify  Injunction,  {a) 

[Title  of  the  cause.] 

Please  take  notice,  that  on  [designate  papers'],  the  undei- 
signed  will  move  the  court,  at  a  special  term  to  be  held  at  , 
on  the  day  of  j  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard  [or,  will 
move  before — designating  the  judge  who  granted  the  order, — at 
his  office,  in  the  city  of  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon],  that  the  injunction 

issued  in  this  action  be  dissolved  [or,  be  modified  so  as  to  per- 
mit defendant  to,  &c.],  with  costs;  and  for  such  other  or 
further  relief  as  may  be  just.  [Sig7iature.] 

[Bate.] 

[Address  to  plaintiff's  attorney.] 


1451.  Order  Dissolving  Injunction. 

[If  made  by  the  court,  say, 
[Title  of  the  cause.]  At  a  special  term,  c&c] 

On  reading  and  filing  the  answer  of  the  defendant  [and  the 
affidavit  of  G.  H.],  and  on  motion  of  M.  'N.,  counsel  for  defend- 
ant, and  after  hearing  0.  P.,  counsel  for  plaintiff  [or,  and  on 
proof  of  service  of  notice  of  motion,  and  no  one  appearing],-  in 
opposition : 

Okdeeed,  *  that  the  injunction  granted  by  me  [or,  by  A.  B., 
a  justice  of  this  court,  or,  county  judge  of  county],  on 

the  day  of  >  18     ,  against  the  above-named  T.  Z.  be 

vacated  and  dissolved  [with  dollars  costs,  to  abide  the 

event  of  the  action].  [Signature  of  judge, 

or,  if  at  special 
term,  of  clerh.] 

(a)  The  defendant  may  apply  to  the       Where  the  injunction  was  allowed 

court,  in  the  first_  instance,  instead  of  ex  parte,  and  the  application  to  vacate 

to  a,  judge.    Woodruff  «.  Blsher,  17  is  made  to  a  judge  of  the  court,  notice 

Ba/rb.,  334 ;  Bank  of  Commerce  o.  But-  is  not  essential  {Code,  §  325) ;  but  it  is 

land  &  Washington  R.  E.  Co.,  10  How.  usually  required.    Bruce  ■».  Delaware 

Pr.,  1.  &  Hudson  Canal  Co.,  8  How.  Pr.,  440. 

Vol.  II.— 33 
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Pissolution  of  Injunction,  and  Proceedings  against  tlie  Sureties. 

.  1452.  The  Same  ; — on  the  Ground  of  Abatement. ' 

\^As  ill  preceding  foTTn  to  the  *,  continuing :']  That  the  plain 
tiff  \or,  the  legal  representatives  of  the  deceased  plaintiff]  revive 
this  action  against  the  [legal  representatives  of  the]  defendant 
within  days;  or  that,  in  default  thereof,  the  injunction 

granted  herein  by  me  [or,  by  M.  N.,  a  justice  of  this  court,  or, 
county  judge  of  county],  on  the  day  of  , 

18  ,  against  the  above-named  Y.  Z.  be  vacated  and  dissolved, 
with  dollars  costs.  [Signature.'] 

1453.  Notice  of  Motion  to  Ascertain  Damages. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  the  undertaking  and  other  pro- 
ceedings in  this  cause,  (5)  the  undersigned  will  move  the  coin-t, 
at  a  special  term  to  be  held  at  ,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  or  as  soon  thereafter 

as  counsel  can  be  heard,  *  for  a  reference  to  ascertain  the 
damages  sustained  by  the  defendant  by  reason  of  the  injunction 
granted  in  this  cause  on  the  day  of  last ;  and  for 

such  other  or  further  order  as  may  be  just  [and  for  the  costs  of 
,thi8  motion].  [Sigruitwre^ 

[Date.] 

[Address  to  plaintiff  ^s  attorney!]  (c) 

1454.  Order  of  Reference. 

[Title  of  the  cause.]  [At  a  special  term,  &c.] 

On  reading  and  filing  notice  of  this  motion,  and  on  motion  oi 
M.  N.,  counsel  for  defendant,  after  hearing  0.  P.,  counsel  for 
plaintiff: 

Oedeked,  that  it  be  referred  to  Q.  E.,  to  ascertain  the  dam- 
ages sustained  by  the  defendant  by  reason  of  the  said  injunc- 
tion, and  to  report  the  same  to  the  court  [and  that  days' 
notice  of  the  hearing  be  given  to  0.  D.  acod  E.  F.,  the  sureties 

(6)  Usually  it  will  bo  well  to  move  plaintiff.    Notice  to  the  sureties  is  not 

on  affidavit  also,  stating  the  condition  essential,  but  rests  in  the  discretion  of 

of  the  cause.  the  court.    Methodist  Churches  of  N, 

(c)    Notice  must  be   given   to   the  Y.  v.  Barker,  18  N.  T.,  463. 
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named  ia  the  undertaking  given  on.  obtaining  said  injunc- 
tion], (d) 

1455.  Notice  of  Motion  to  Confirm  Report  of  Referee. 

\Title  of  the  cause.'\ 

\As  in  Form  1453,  to  the  *,  continuing  .•]  to  confirm  the  re- 
'  port  of  the  referee,  appointed  on  the  day  of  ,  18     , 

to  ascertain  the  defendant's  damages  by  reason  of  the  injunc- 
tion heretofore  granted  in  this  action  [and  for  judgment  there- 
on against  the  sureties] ;  (e)  and  for  such  other,  &c. 

[Date.]  [Signature.] 

[Address  to  plaintiff  ^s  attor- 
ney and  to  sureties.] 

■    1456.   Order  Confirming  Report  as  to  Damages. 

[Title  of  the  cause.]  [At  a  special  term,  (&e.] 

On  reading  and  filing  the  annexed  order  to  show  cause  [or, 
notice  of  motion],  and  affidavit  and  certificate,  and  the  referee's 
report,  and  the  evidence  on  which  the  same  was  founded,  and 
on  motion  of  M.  N.  for  the  defendants,  and  after  hearing  O.  P. 
for  plaintifis,  and  for  [the  sureties],  in  opposition : 

Ordered,  that  the  said  report  of  the  referee  herein  be,  and 
the  same  hereby  is,  in  all  respects,  confirmed  [except  as  to  the 
item  of  dollars,  paid  by  the  defendants  to  the  constable 

for  his  services  in  taking  possession  of  the  property,  and  attend- 
ing to  sell  the  same;  and  as  to  that  item,  that  it  be  reduced ^ 
to  dollars,  and  that  on  the  defendant's  consenting  to  such 

reduction  the  report  be  thereon  confirmed],  with  dollars 

costs  of  this  motion. 

1457.  Order  for  Judgment  against  the  Sureties,  (f) 
« 
[Add,  at  the  end  of  the  preceding  form. :]  And  it  is  further 

{3)  The  clause  in  "brackets  may  prop-       (/)  This  is  a  convenient  practice, 

jBrly  be  required,  especially  where  the  and  is  sanctioned  by  Willett  «.  Scovil, 

motion  for  the  reference  is  made  with-  4  Abbotts'  Pr.,  405 ;  and  Russell  ».  Bl- 

out  notice  to  the  sureties.    See  Wilde  liott,  3  OcH.,  345  ;  but  it  is  questioned 

V.  Joel,  15  How.  Pr.,  330 ;  Hoffm.  Prov.  in  Wilde  v.  Joel,  15  Eow.  Pr.,  330 ; 

g.,  3g3.  and  see  Eoffm.  Prov.  B.,  334. 

(e)  See  note  (/),  infra 
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ordered  and  adjudged  that  the  said  [sureties']  pay  to  the  de- 
fendants the  sum  of  ,  dollars,  being  the  amount  as 
reported  by  the  said  referee  [less  the  said  reduction],  and  other 
costs  and  disbursements  of  the  said  reference  to  be  taxed  by  the 
clerk  of  this  court,  including  dollars  as  a  trial-fee  to  the 
defendants'  attorneys ;  and  that  the  defendants  have  judgments 
against  the  said  [sureties']  accordingly. 
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AfiSdavlt  to  Obtain. 


CHAPTER  XXn. 

ORDER  TO  STAT  WASTE. 

[This  remedy,  which  was  regulated  by  the  Revised  Statutes,  is  deemed 
applicable  under  the  Code  of  Procedure.]  (a) 

1458.  Affidavit  to  obtain  order  to  restrain  waste 357 

1459.  Order  upon  the  same 358 

1460.  Petition  by  purchaser  at  execution-sale,  to  stay  waste 358 

1461.  Order  upon  the  same 360 

1458.  Affida/vit  to  Obtain  Order  to  JSestrain  Waste,  (h) 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  the  plaintiff  above  named,  being  duly  sworn,  says: 

I.  That  this  action  is  brought  [here  state  object,- — e.  g.,  to  re- 
cover possession  of  the  lands  mentioned  in  the  complaint  hereto 
annexed,  or,  to  have  the  lease  held  by  the  defendant  of  the 
lands  mentioned  in  the  complaint  annexed  adjudged  to  be  for- 
feited, and  to  recover  possession  of  said  lands,  with  damages  for 
the  waste] ;  and  that  all  the  allegations  of  said  complaint  are 
true,  to  the  knowledge  of  this  deponent. 

II.  That  on  or  about  the  days  of  the  present  month 
of  ,  said  defendant  proceeded  to  cut  and  take  off,  and 
put  up  into  cord-wood,  the  wood  and  timber  then  growing  and 
being  on  said  premises,  and  has  now  cut  and  piled  up  on  said 
premises,  ready  to  be  taken  therefrom,  as  deponent  is  informed 
and  believes,  several  hundred  cords' of  said  cord- wood,  of  the 
value  of  several  hundred  dollars.     And  the  deponent  further 

(a)  2  Mev.  Stat.,  337 ;  Code  of  Pro.,  208.  As  to  whether  the  removal  of 
§§  451,  471.  timber.  alrea,dy  cut  may  be  forbidden 

(b)  This  application  may  be  ex  parte  by  such  order,  compare  People  v.  Al- 
(People    V.  Alberty,   11  Wend.,   160);  berty,  11  TFenci.,  160 ;  Watson  ?>.  Hun- 

,  except  where  the  plaintiff  sues  to  re-  ter,  5  Johns.  Oh.,  169  ;  and  Code,  §  219; 
cover  only  an  undivided  share  of  the,  Spear  v.  Cutter,  5  Barb.,  486 ;  Johnson 
premises.    Denning  ».  Corwin,  ^Wend.,    v.  White,  11  Id.,  194. 
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says,  that  the  said  wood  and  timber  so  cut  and  corded  is  not 
required  for  the  necessary  reparation  of  any  fences,  buildings, 
or  erections  which  were  upon  said  premises  at  the  time  of  the 
said  sale,  nor  for  the  necessary  firewood  for  the  use  of  the  fam- 
ily of  the  said  ;  but,  to  the  contrary  thereof,  deponent  is 
informed,  and  believes,  that  the  said  defendant  has  made  prep- 
arations to  destroy  the  remaining  wood  and  timber  growing  upon 
said  pTemises,  and  is  continuing  daily  to  cut  the  same ;  and 
that,  as. deponent  is  also  informed,  he,  the  said  defendant, 
together  with  one  M.  N.,  and  others  whose  names  are  unknown 
to  deponent,  and  to  whom  he,  the  said  defendant,  has  contracted 
or  proposed  to  dispose  of  said  wood,  or  a  portion  thereof, 
threaten  to,  and  are  actually  proceeding,  with  their  boatmen, 
cartmen,  servants,  and  persons  in  their  employ,  to  take  and 
remove  oif,  and  dispose  of,  the  said  cord-wood,  wood,  and  tim- 
ber. Deponent  further  says,  that  the  land  so  purchased  by  him 
is  principally  valuable  for  the  sake  of  said  wood  and  timber, 
and  that  the  des'truction  thereof,  as  aforesaid,  is  a  permanent 
injury  to  the  freehold. 

in.  That  the'  defendant  is  wholly  insolvent  and  irresponsible, 
and  unable  to  answer  to  the  plaintiff  in  damages  in  the  premi- 
ses ;  and  the  plaintiff,  as  he  verily  believes,  will  be  left  without 
remedy  as  to  the  timber  already  cut  unless  the  defendant  is 
enjoined  from  removing  or  interfering  with  it. 

1459.  Order  itpon  the  Same. 

[Title  of  the  cause.] 

On  the  annexed  affidavit  of  A.  B.,  and  on  motion  of  M.  N., 
his  counsel :  ' 

Obdeked,  that  the  said  defendant  be  restrained  and  prohibited 
from  committing  any  further  waste  upon  the  premises  therein 
described.  [Signaiiire  of  judge.] 

[Date.] 

1460.  Petition  hy  Purchaser  at  Execution-sale,  to  Stay  Waste. 

To  Hon.  James  Kent,  one  of  the  judges,  of  the  Supreme  Court 
of  the  State  of  New  York  [or,  county  judge  5f  the  county 
of  J. 
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Petition  by  Purchaser  at  Execution-sale. 

The  petition  of  A.  B.,  of  ,  shows : 

I.  That  on  the  day  of  ,  18  ,  at  ,  in  this 
court  [or,  in  the  court  of  ,  or,  before  M.  1^.,  a  justice  of 
the  peace  in  and  for  the  town  of  J,  the  petitioner  [or,  one 
O.  P.]  recovered  a  judgment,  which  was  duly  given  by  said 
court  [or,  justice]  against  the  defendant  Y.  Z.,  for  dollars, 
in  an  action  wherein  said              was  plaintiff,  and  said 

was  defendant. 

II.  That,  thereafter,  execution  against  the  property  of  said 
judgment-debtor  was  issued  to  the  sheriff  of  the  county  of  , 
whereby  he  was  required  to  collect  said  sum,  with  interest  and 
costs,  out  of  the  personal  or  real  property  of  said  defendant  in 
his  county. 

III.  That  Q.  E.,  who  was  then  sheriff  of  said  county,  duly 
proceeded  under  said  executiou,  and  by  virtue  thereof  duly 
advertised  and  sold  all  the  interest  which  the  said  defendant 
had,  on  the  day  of  ?  18  j  in  the  folio wing-desci-ibed 
real  property :  [desoription  of  premises]. 

IV.  That  your  petitioner  then  and  there  became  the  pur- 
chaser of  the  same,  subject  to  the  right  of  redemption,  prescribed 
by  statute,  for  the  sum  of  dollars,  that  sum  being  the 
highest  bid  therefor.  That  your  petitioner  paid  to  the  said 
sheriff  the  purchase-money  aforesaid,  together  with  his  fees, 
amounting  in  the  whole  to  the  sum  of  dollars  [or,  after 
deducting  the  amount  of  his  execution,  paid  the  residue  of  the 
consideration  of  said  purchase  to  the  said  sheriff],  who  there- 
upon returned  said  execution,  satisfied,  as  by  reference  to  the 
annexed  certified  copy  of  an  original  duplicate  certificate  of  the 
said  sheriff,  and  which  your  petitioner  caused  within  the  time 
limited  by  law  to  be  filed  in  the  oflSce  of  the  clerk  of  said 
county,  reference  being  thereto  had,  will  more  fully  appear. 
Your  petitioner  further  shows,  that  the  aforesaid  T.  Z.,  who 
was,  previously  to  and  at  the  time  of  said  sale,  and  who  thence- 
forth has  been,  in  the  occupation,  use,  and  enjoyment  of  the 
said  premises  so  sold  to  your  petitioner,  has,  since  the  said  sale, 
and  without  having  redeemed  said  premises,  or  paid  to  your 
petitioner  the  principal  or  interest  of  the  purchase-moneys 
aforesaid,  or  any  part  thereof,  to  wit,  on  or  about  the  day 
of  [&C-,  continuing  with  such  allegations  as  those  in  par- 
agraphs II.  and  III.  of  the  preceding  form,  suistituting  the 
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words  ^^yonr  petitioner  shows"  for  the  word^s  "the  deponent 
says ;"  and,  if  necessary,  the  name  of  the  jpa/rty  in  possession 
for  the  words  "  the  said  defendant."] 

Y.  Tour  petitioner  therefore  prays  for  an  order  restraining 
the  said  and  ,  their  boatmen,  cartmen,  servants, 

and  all  persons  in  possession  of  said  premises,  or  assisting 
therein,  and  each  of  them,  from  cutting  any  more  of  the  wood 
or  timber  on  said  premises,  or  of  taking  or  removing  therefrom 
any  of  the  wood  or  timber  now  cut  or  remaining  on  said  premi- 
ses, or  of,  disposing  of  the  same,  or  any  part  thereof,  in  any 
manner,  except  for  the  necessary  purposes  of  repairs  and  fire- 
wood, as  authorized  by  law,  until  the  further  order  of  this 
court ;  and  for  such  other  or  further  order  as  may  be  just. 

[Signature  of  attorney.]  [Signature  of  petitioner.] 

[  Verification,  as  in  Form  1169.] 

1461.  Order  wpon  the  Sa/m,6. 

By  James  Kent,  one  of  the  justices  [or,  county  judge  of  the 
county  of  J,  of  the  State  of  JSTew  York. 

On  reading  and  filing  the  petition  of  A.  B.,  purchaser  of  the 
premises  hereinafter  described,  dated  the  day  of  , 

18     ,  and  on  motion  of  M.  IsT.  his  counsel : 

Okdeeed,  that  said  Y.  Z.  be  restrained  and  prohibited  from 
the  commission  of  any  waste  upon  that  certain  lot,  piece,  or 
parcel  of  land  bounded  and  described  as  follows :  [descriftiori\, 
and  in  pa.  ticular  that  he  and  ,  their  boatmen,  cartmc^n, 

servants  [  ontvnuvng  as  in  the  prayer  of  the  petition]. 

[Date.]  [Signature  of  judge.] 
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CHAPTER  XXIII. 

CLAIM  AND  DELIVERY  OP  PERSONAL  PROPERTY  (REPLEVBSTi. 

[This  proceeding  under  the  Code  is  a  substitute  for  the  similar  remedy  ad- 
ministered before  the  Code  in  actions  of  replevin.  The  aiBdavit  on  which 
the  requisition  is  founded  should  distinctly  describe  the  goods,  so  that  they 
may  be  identified  by  it. 

If  the  plaintiff  claims  as  owner,  an  allegation  that  he  is  owner,  is  sufl3cient 
without  stating  other  facts  to  show  his  title,  (a)  If  he  claims  by  virtue  of 
a  special  property,  the-  facts  out  of  which  it  arises  should  be  set  forth  in 
such  a  way  that  the  court  can  judge  of  the  sufficiency  of  his  claim.  Thus, 
where  the  affidavit  alleged  that  the  plaintiff  was  entitled  to  possession  by 
virtue  of  certain  articles  of  copartnership  with  the  defendant,  it  was  held 
that  the  articles  must  be  set  forth,  to  render  the  afiidavit  sufficient.] 

I.  Affidavits. 

1432.  Affidavit  to  obtain  delivery  ; — ^by  owner p.  363 

1463.  The  same,  where  defendant  procured  possession  by  fraud  . .  363 

1464.  Denial  of  knowledge  of  cause  of  detention 363 

1465.  Affidavit  where  exempt  property  has  been  seized  on  execu- 

•     tion : 363 

1466.  The  same,  where  plaintiff  claims  under  a  special  agreement  364 

1467.  The  same,  where  he  claims  as  a  bailee  for  hire 364 

1468.  The  same,  where  he  claims  as  pledgee 865 

1469.  The  same,  w^here  he  claims  as  lessee 365 

11.  Reqttisition,  aud  proceedings  thereon. 

1470.  Requisition  indorsed  on  the  affidavit 365 

1471.  The  same ; — another  form 366 

1472.  Undertaking  of  plaintiff's  sureties 366 

1473.  Approval  by  sheriff 367 

1474.  Undertaking  on  the  part  of  defendant  to  prevent  the  delivery 

and  obtain  a  return 367 

1475.  Notice  to  sheriff  to  return  the  property 368 

1476.  Notice  of  motion  to  set  aside  proceedings 368 

m.  Claim  of  third  person. 

1477.  Affidavit  of  third  person's  claim  . . ; 369 

1478.  Notice  to  sheiiff,  indorsed  or  annexed 369 

1479.  Sheriff's  notice  to  plaintiff,  of  third  person's  claim 369 

1480.  Undertaking  to  indemnify  sheriff  against  claim  of  third  per- 

son   370 

1481.  Affidavit  of  sufficiency 370 

1482.  Notice  of  justification 371 

(a)  Depew  v.  Leal,  3  AVboUs'  Pr.,  131 ;  Bums  v.  Bobbins,  1  Code  B.,  62 ; 
Roberts  ■»,  "Willard,  Id.,  100. 
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I.  Affidavits. 
1462.  Affidavit  to  Obtain  Deli/oery  ; — hy  Owner. 

[Title  of  the  cause.'] 
[  Yenue.] 

A.  B.,  the  plaintiff  above  named,  (5)  being  duly  sworn,  says; 

I.  That  he  is  now  the  owner,  and  entitled  to  the  immediate 
possession  of  the  following-described  property  *  [designating 
it, — e.  g.,  thus  /] 
One  rosewood  seven  octave  pianoforte,  made  by  Chicker- 

ing,  worth  .  .  .  .  .  '  .  .  .  $250.00 
One  mahogany  bookcase,  with  glass  doors,  worth  .         .       T5.00 

n.  That  said  property  is  wrongfully  detained  (c)  by  Y.  Z.,  the 
defendant  above-named. 

III.  That  the  alleged  cause  of  the  detention  thereof,  accord- 
ing to  this  deponent's  best((^)  knowledge,  information,  and  be- 
lief, is  as  follows  [stating  it, — e.  g,  thus  .•.]  That  the  said  Y.  Z. 
claims  the  right  to  retain  possession  thereof  as  security  for  the 
payment  of  a  certain  sum  of  money  alleged  to  have  been  loaned 
to  one  E.  F.  by  Y.  IZ.,  upon  a  pledge  of  said  property  with  said 
Y.  Z.  by  said  E.  F.,  which  is  the  alleged  cause  of  the  detention 
of  said  property  according  to  the  best  knowledge,  information, 
and  belief  of  deponent  [although,  in  fact,  said  E.  F.  was  not  the 
owner  of  said  property,  and  had  no  I'ight  to  pledge  the  same]. 

lY.  That  said  property  has  not  been  taken  for  a  tax,  assess- 
ment, or  fine  pursuant  to  a  statute ;  or  seized  under  an  execu- 
tion or  attachment  against  the  property  of  deponent. 

V.  That  the  actual  value  of  said  property  is  dollars  [as 

above  stated^. 

YI.  That  the  said  plaintiff  has  commenced  an  action  in  this 
court  against  said  Y.  Z.,  for  the  recovery  of  the  possession  of 
said  personal  property,  and  that  no  answer  has  been  put  in  by 
said  defendant. 

[Or,  YI.  That  the  said  plaintiff  is  about  to  commence  the 

(6)  For  affidavits  by  one  of  several  the  statute  seems  sufficient.    Hoffm. 

plaintiffs,  by  a  tMrd  person,  by  an  Prov.  S.,  113. 

executor,  &c.,  &c.,  see   ante,   p.  356,  (tJ)  The  word  "  best"  is  not  indispen- 

&c.  sable.    Depew  v.  Leal,  3  Abiotts'  Pr., 

(c)  This  averment  in  the  words  of  131. 
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In  Case  of  Fraudulent  Sale. 

above-entitled  action  in  this  court  against  said  Y.  Z.,  for  the  re- 
covery of  the  possession  of  said  property,  the  summons  in  which 
action  is  hereto  annexed.]  {Signature.] 

[Jurat.'] 

1463.  The  Same,  where  Defetidant  Procured  Possession  hy 

Fraud. 

[Substitute  for  paragraph  III.  in  Form  1462.]  ELI.  That 
the  alleged  cause  of  such  detention,  according  to  the  best  knowl- 
edge, information,  and  belief  of  the  deponent,  is  as  follows : 
That  the  said  defendant  claims  to  have  purchased  the  same 
from  said  plaintiff;  but  said  preteijded  purchase  was  procured  by 
fraud  on  the  part  of  said  defendant  in  representing  himself  to  be 
solvent,  and  worth  '  dollars,  when  in  fact  he  was  insolvent, 

and  wholly  unable  to  pay  his  debts,  and  well  knew  the  fact  so 
to  be,  and  made  such  representations  to  the  said  plaintiff  with 
intent  to  deceive  and  defraud  him ;  and  relying  thereon  the 
said  plaintiff  parted  with  possession  of  said  goods. 

1464.  Denial  of  Knowledge  of  Cause  of  Detention. 
[Substituteforpaj'agraphlll.  inForml4:Q2.]    III.  That  the 
said  plaintiff  has  no  knowledge  or  information  of  any  cause  al- 
leged for  such  detention. 

1465.  Affidavit  where  Exempt  Property  has  heen  Seized  on,  Ex- 
ecution, (e) 

[T.  and  IT.  as  in  Form  1462.] 

III.  That  the  said  property  has  not  been  taken  for  a  tax, 
assessment,  or  fine,  pursuant  to  a  statute,  or  seized  under  an 

(e)    It  is  proper  that  an  affidavit,  sions  of  law  upon  the  one  hand  nor 

claiming  that  property  taken  is  exempt  evidence  of  facts  on  the   other.    An 

from  execution?  should  show  such  ex-  averment  that  the  plaintiflFis  the  owner 

emption   hy  stating  the  facts  which  sufficiently  shows  that  he  is  owner,  be 

constitute  the  exemption.     Spalding  v.  cause  it  states  an  issuable  fact ;  but  the 

Spalding,  3  How.  Pr.,  297 ;  S.  C,  1  statement  that  the  property  levied  on 

Oode  B.,  64.    This,  perhaps,  is  not  es-  is  exempt  by  law  from  execution  does 

eentiaJ.    Roberts  v.  Willard,  Id.,  100.  not  show  that,  because  it  is  a  conclusion 

But  the  true  rule  seems  to  be  this:  of  law,  to  be  drawn  from  the  facta 

that   the   affidavit,  like   a   pleading,  which  should  be  stated, 
'aould  state  facts,  and  neither  conclu-  ' 
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execution  or  attachment  against  the  property  of  the  plaintiff, 
except  as  hereinafter  stated. 

IV.  That  the  said  Y.  Z.  claims  to  be  sheriff  of  county, 
and  as  such  sheriff  to  have  levied  upon  said  property  under  an 
execution  alleged  to  have  been  issued  against  the  plaintiff, 
which  is  the  alleged  cause  of  the  detention  of  said  property, 
according  to  the  best  knowledge,  information,  and  belief  of 
deponent. 

V.  That  said  property  is  a  part  of  plaintiff's  necessary 
household  furniture,  which  amounted  in  the  aggregate  to  the 
value  of  less  than  dollars,  besides  the  articles  declared 
exempt  by  the  statutes  of  this  State ;  and  the  plaintiff  is  a 
householder,  supporting  a  family  consisting  of  [his  wife  and 
one  child] ;  wherefore,  said  property  is  exempt  by  law  from 
seizure  under  execution,  as  deponent  is  advised  by  his  counsel 
and  verily  believes.  , 

\_0r,  y.  That  plaintiff  is  a  householder,  and  by  occupation 
[a  carpenter  and  master  builder] ;  and  that  said  property  above 
mentioned  are  the  working-tools  and  implements  of  plaintiff, 
necessary  to  the  carrying  on  of  his  said  business  [or,  that  de- 
ponent is  a  physician,  and  the  said  horse  and  chaise  is  necessary 
to  enable  him  to  carry  on  the  practice  of  his  profession]  ;  where- 
fore, said  property  is  exempt  by  statute  from  seizure  under 
execution,  as  deponent  is  advised  by  his  counsel  and  verily 
believes.] 

1466.  Affidavit  where  Plaintiff'  Claims  under  a  Special  Agree- 
ment. 

I.  That  the  plaintiff  is  lawfully  entitled  to  the  immediate  pos- 
session of  the  property  hereinafter  mentioned,  by  virtue  of  an 
agreement  between  him  and  the  above-named  Y.  Z.,  of  which 
the  following  is  a  copy:  [here  set  out  the  agreement,  or  in  any 
other  manner  show  title,  iy  stating  the  facts'] ;  &nd  that  he 
claims  possession,  as  aforesaid,  of  the  following  property,  to 
wit :  [continue  as  in  Form  14:62,  from  the  *]. 

1467.  Affidavit  where  Plaintiff  Claims  as  a  Bailee  for  Hire. 

I.  That  the  plaintiff  is  lawfully  entitled  to  the  immediate 
possession  of  the  goods  hereinafter  described,  by  virtue  of  a 
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special  property  therein  ai-ising  out  of  the  following  facts,  to 
wit :  that  said  goods  were  deposited  with  plaintiff  for  storage 
by  their  owner  M.  N.  for  months,  on  an  agreement  by 

M.  IT.  to  pay  the  plaintiff  storage  therefor,  which  storage  is 
worth  dollars ;  and  they  have  been  taken  from  the  plain- 

tiff without  his  consent,  and  without  payment  of  said  storage 
And  that  the  plaintiff  claims  possession,  as  aforesaid,  of  the 
following-described  property  [continuing  as  in  Form  1462,  cfec, 
from  the  *] 

1468.  Affidavit  where  Plaintiff  Claims  as  Pledgee. 

I.  That  the  goods  hereinafter  mentioned  were  delivered  to 
the  said  plaintiff  by  the  said  defendant,  as  a  security  for  the 
payment  of  dollars ;  and  that  the  said  defendant,  unknown 
to  the  said  plaintiff,  took  away  said  property  from  the  posses- 
sion of  the  plaintiff,  against  his  will,  and;  now  refuses  to  return 
the  same,  while  the  said  sum  of  money  is  still  due  and  unpaid, 
and  the  said  goods  and  chattels  are  his  only  security  therefor; 
and  that  said  plaintiff  is  entitled  to  and  claims  immediate  pos- 
session thereof.  Said  goods  are  described  as  follows :  [Gonti7iui. 
as  in  Form  1463,  (&o.,from  the  *]. 

1469.  Affidavit  where  Plaintiff  Claims  as  Lessee. 

I.  That  the  said  plaintiff  hired  the  goods  hereinafter  men- 
tioned of  the  said  defendant  for  the  term  of  months,  and 
paid  him  therefor  the  sum  of  dollars ;  and  that  said 
time  has  not  yet  expired,  and  the  said  defendant  unlawfully 
got  possession  of  said  goods,  and  now  wrongfully  detains  them 
from  the  possession  of  said  plaintiff.  Said  goods  are  described 
as  follows :  [continue  as  in  Form  1462^  <&o.,from  the  *]. 

n.    Eequisitioit,  and   Peoceedhtgs   Theeeon. 
1470,  Bequisition  Indorsed  on  the  Affidavit. 

To  the  sheriff  of  the  county  of  : 

I  hereby  requii-e  you  to  take  the  personal  property  mentioned 
in  the  within  affidavit  from  the  defendant,  and  deliver  the  same 
to  the  plaintiff  in  this  action.  [Signature  of] 

[Bate.]  Plaintiff's  attorney. 
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1471.  The  Same  ; — Another  Form.  (/) 

In  the  name  of  the  People  of  the  State  of  New  Yoek, 
For  the  causes  stated  in  the  within  aifidavit : 

You  ABE  EEQTJiEED  to  take  from  \_defendant'\   the  property 
within  described,  and  to  deliver  it  to  the  plaintiff. 

l^Date.']  [Siff  nature  of] 

Plaintiff's  attorney. 
To  the  Sheriff  of  the  county  of 


1472.  Undertaking  of  Plaintiffs  Sureties,  (ff) 

iTitle  of  the  cause.] 
[i)ate.] 

Whereas,  affidavit  has  been  made  by  [w,  on  behalf  of]  the 
plaintiff  in  this  action  that  the  defendant  therein  wrongly  detains 
certain  personal  property,  in  the  said  affidavit  mentioned,  of  the 
value  of  dollars,  and  the  plaintiff  claims  the  immediate 

delivery  of  such  property,  as  provided  for  in  the  second  chapter 
of  the  seventh  title  of  the  second  part  of  the  Code  of  Procedure ; 

Now,  thekefoee,  and  in  consideration  of  the  taking  of  said 
property,  or  any  part  thereof,  by  the  sheriff  of  the  county 
of  ,  by  virtue  of  the  said  affidavit  and  the  requisition 

thereupon  indorsed,  we,  (h)  the  undersigned,  C.  D.,  of  No.        , 
street,  in  the  city  of  ,  patentee,  and  E.  F.,.of 

No.  ,  street,  in  said  city,  broker,  do  hereby  under- 

take and  become  bound  to  the  defendant  in  the  sum  of  [double 
the  value  stated  in  the  affidavit],  for  the  prosecution  of  the 
action  of  the  plaintiff  in  the  Court  against  the  defendant 

for  wrongfully  detaining  the  said  property,  for  the  return  to 
the  defendant  of  the  said  property,  or  so  much  thereof  as  shall 
be  taken  by  virtue  of  the  said  affidavit  and  requisition  there- 
upon indorsed,  if  a  return  thereof  shall  be  adjudged,  and  for 

(/)  This  is  the  form  recommended  Duer,  182),  and  is  the  one  in  general 

In  the  Report  of  the  Oommisdoners  of  use. 

tie  Code,  p.  165.  (h)  It  is  for  the  sheriff  to  say  whether 

{g)  This  form  is  from  Bowdoin  v.  one  or  two  sureties  must  be  given. 

Coleman  (3  Abbotts'  Pr.,  431 ;  S,  C.  6  Burns  «.  Bobbins,  1  Code  B.,  63. 
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the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be  re- 
covered against  the  plaintiff  in  this  action.  {Signatures. 1 
Signed  and  delivered 
in  presence  of 

[  Witness.l 

{Affidavit  of  sufficiency.,  {i)  and  acTcnowledgment  or  jproof,  as 
in  Forms  1307-1310.] 

1473.  Approval  hy  Sheriff.  {J) 
I  approve  of  the  within  undertaking,  both  as  to  the  form  and 
the  sufficiency  of  the  sureties  thereof.  [Signature  of] 

[Date.]  ,  Sheriff  of        county. 

[^Exception  and  justification.,  if  any.,  may  he  as  in  Fm-ms 
1330-1339.] 


1474.  Undertaking  on  the  Part  of  Defendan.t  to  Prevent  the 
Delivery  and  Obtain  Sehorn. 
[Title  of  the  cause.] 
[Date.] 
Whekeas,  the  plaintiff  in  this  action  has  claimed  the  delivery 
to  him  of  certain  personal  property,  specified  in  the  affidavit 
made  on  behalf  of  the  plaintiff  for  that  purpose,  of  the  alleged 
value  of  dollars,  and  has  caused  the  same  to  be  taken 

by  the  sheriff  of  the   county  of  ,  pursuant  to  the 

second  chapter  of  the  seventh  title  of  the  second  part  of  the 
Code  of  Procedure,  but  the  same  has  not  yet  been  delivered  to 
the  plaintiff;  and  whereas  the  defendant  is  desirous  of  having 
the  said  personal  property  returned  to  him  : 
ITow,  THEEEFOKE,  we,  the  Undersigned,  C.  D.,  of  No.  , 

street,  in  the  city  of  ,  patentee,  and  E.  F.,  of 

Ko.  ,     '         street,  in  said  city,  broker,  for  the  procuring 

of  such  return,  and  in  consideration  thereof,  do  hereby  under- 
take and  become  bound  to  said  sheriff  (^)  in  the  sum  of  [double 

(i)  See  note  (t),  infra.             .  (Jc)  Section  211  of  the  Code  contem- 

(J)  The  sheriflf  must  indorse  his  ap-  plates  an  undertaking  given  to  the 

proval  on  the  undertaking,    Bui'ns  ».  sheriff;  but  it  is  no  objection  to  the 

Elobbins,  1  Code  B.  63.  validity  of  an  undertaking  that  it  pui- 
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the  value  stated  in  the  affidavit\  for  the  delivery  of  the  said 
property  to  the  plaintiff,  if  such  delivery  shall  be  adjudged; 
and  for  the  payment  to  hina  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  defendant  in  this  action. 

Signed  and  delivered  [Signatures.] 

in  presence  of 

[  Witness.] 

[Affidavit  of  sufficiency,  (Z)  and  aclcnowledgment  or  jproof,  as 
in  Forms  1307-1311.] 

1475.  WoUoe  to  Sheriff  to  Edv/m  the  Property. 

[Title  of  the  cause.] 

To  M.  IST.,  sheriff  of  the  county  of  : 

I  hereby  require  that  you  return  to  me  the  personal  property 
taken  by  you  in  this  action.  [Signature  of] 

[Date.]  Defendant's  attorney. 

1476.  Notice  of  Motion  to  Set  Aside  Proceedings. 

[Title  of  the  cause.] 

Take  notice,  that  on  [the  annexed  affidavit,  and  on  the  com- 
plaint and  all  the  proceedings  in  this  action],  the  undersigned 
will  move  the  court,  at  a  special  term  to  be  held  at  ,  on 

the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  that  the 
affidavit  made  by  the  plaintiff  in  this  action,  and  the  requisition 
to  the  sheriff  of  the  county  of  ,  indorsed  thereon,  and  all 

proceedings  taken  by  the  plaintiff  or  by  the  said  sheriff,  re- 
spectively, by  virtue  thereof,  may  be  set  aside  as  void  [and 
irregular,  for  that,  c&c,  specifying  irregularity  complained  of], 
and  that  the  property  taken  by  the  said  sheriff  under  said 

ports  to  be  given  to  the  plaintiff,  an.d  sary  to  the  validity  of  the  undertaking, 

not  to  the  sheriff.    Slack  v.  Heath,  4  It  is  only  a  precautionary  measure  on 

M.  B.  Smith,  95 ;  S.  C,  1  Allotts'  Pr.,  the  part"  of  the  sheriff.    Tile  right  ol 

331.  the  defendant  to  the  delivery  of  the 

(})  When  the  defendant  gives  an  property  to  him  is  dependent  on  the 

imdertaking  to  reclaim  the  property,  justification   upon   notice.     Grant  v- 

an  affidavit  hy  the  sureties  annexed  is  Booth,  21  How.  Pr.,  854. 
not  required  hy  law,  and  is  unneces- 
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affidavit  and  requisition  may  be  restored  by  him  to  the  said 
defendant ;  and  for  such  other  or  further  relief  as  may  be  just 
[and  for  the  costs  of  this  motion].  {Signature^ 

[Bate.] 

{Address  to] 

Defendant's  attorney. 

III.  Claim  of  Thied  Persok. 

1477.  Affidavit  of  Third  Person's  Claim,  (m) 

[Title  of  the  cause.] 
[  Yetiue.] 

O.  P.,  being  duly  sworn,  says  that  he  is  the  sole  owner  [or, 
that  he  and  one  Q.  E.  are  the  joint  owners]  of  certain  personal 
property  taken  by  the  sheriff  of  the  county  of  in  this 

action,  which  property  is  described  as  follows :  [here  describe 
the  property];  that  the  deponent  [and  said  Q.  E.]  purchased  the 
same  from  one  R.  S.,  of  ,  on  the  day  of  last 

past,  and  paid  dollars  thei'efor,  and  have  not  in  any  way 

sold  or  disposed  of  the  same.  [Signature.] 

[Jurat.] 

1478.  Notice  to  Sheriff,  Indorsed  on  or  Annexed  td  the  Fore- 

going. 

To  M.  K,  sheriff  of  the  county  of  : 

Take  notice,  that  I  claim  the  personal  property  mentioned  in 
the  affidavit  herewith  served  upon  you,  and  require  you  to 
deliver  the  same  to  me.  {Signature.] 

[Date.] 

(m)  The  provisions  of  section  316  of  are  only  applicable  when  the  property 

the  Code, — requiring  that  when  the  is  taken  by  tlie  sheriff,  in  the  proper 

property  taken  by  the  sheriff  is  claimed  discharge  of  his  duty,  firom  the  posses- 

by  any  other  person  than  the  defend-  sion  of  the  defendant  or  of  his  agent 

ant  and  his  agent,  such  person  shall  King  v.  Orser,  4  J}uer,  431. 
make  and  serve  upon  the  sheriff  an        The  above  form  is  from  McGaU's 

affidavit  showing  his  title  to  the  prop-  Forms,  p-  39. 
erty  and  his  right  to  the  possession, — 
Vol.  n.— 24 
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1479.  Sheriff  ^s  Notice  to  Plaintiff  of  Third  PersorCs  Clmm. 

[Title  of  the  cause.] 

Take  notice,  that  0.  P.  claims  the  property  taken  by  me  in 
this  action,  and  that  unless  I  am  indemnified  by  the  plaintiff 
against  such  claim  I  shall  not  keep  the  property  nor  deliver  it 
to  the  plaintiff.  [Signature  of] 

[Date.]  Sheriff. 

[Address  to] 

Plaintiff's  attorney. 

1480.  Undertaking  to  Indemnify  Sheriff  against  Claim  of 
Third  Person. 
[Title  of  the  cause.] 
[Date.] 
"Whereas,  the  plaintiff  has  claimed  the  following  property 
[describing  it],  and  one  M.  N.  of  claims  to  have  title 

thereto,  and  right  to  the  possession  thereof: 

Now,  THEEEFOEB,  WO,  C.  D.,  of  the  village  of  ,  mer- 

chant, and  E.  F.,  of  No.         ,  street,  in  the  city  of  , 

builder,   undertake  to  indemnify   the  sheriff  of  the  county 
of  against  the  claim  of  the  said  M.  N.,  if  the  said  prop- 

erty be  delivered  to  the  plaintiff.  [Signahtres.] 

Signed  and  delivered 
in  presence  of 

[  Witness.] 

t 

1481.  Affidavit  qf  Sufficiency,  {n) 
[  Yenue.] 

C.  D.  and  E.  F.,  being  diily  sworn,  severally  say,  each  tor 
himself,  that  he  is  worth  [double  tJie  value  specified  in  plaintiffs 
affidavit]  over  all  his  debts  and  liabilities,  and  exclusive  of 
property  exempt  from  execution ;  and  that  he  is  a  householder 
and  freeholder  in  the  county  of  .  [Signatures.] 

[Jurat.'] 

[Acknowledgment  or  proof  as  in  Forms  1309  and  1310.] 

(ra)  For  a  form  of  separate  affidavits,  above  must  be  used  in  adapting  that 
Bee  No.  1308 ;  but  the  substance  of  the    forp  to  this  case 
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1482.  Notice  of  Justification  of  the  Foregoim,g. 

[Title  of  the  cause.] 

Take  notice,  that  the  sureties  in  -the  undertaking,  of  which  a 
copy  is  annexed,  will  justify  before  the  Hon.  G.  H.,  a  justice  of 
the  court,  at  chambers,  in  the  ,  at  the 


of              ,  on  the            day  of 

,18     ,  at            o'clock  in 

the            noon. 

[Signature  of] 

[Date.] 

Defendant's  attorney. 

[Address  to] 

Plaintiflf's  attorney. 

[Justification,  and  proceedings^  thereon,  as  in  Forms  1332- 
1339.] 
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GHAPTEE  KXIY. 

RECBrVBBS. 

_There  are  three  methods  of  proceeding  for  the  appointment  of  a  reoeirer, 
In'ordinary  cases,  the  court  makes  the  appointment,  either  naming  the  re- 
ceiver, or  inserting  on  the  settlement  of  the  order  the  name  of  one  agreed  on 
by  the  parties.  Another  method  is  to  refer  it  to  a  referee,  to  appoint  and 
take  security;  and  this  is  a  convenient  method  where  a  reference  is  neces- 
sary for  the  purpose  of  examining  the  defendant  on  oath,  and  superintending 
the  transfer  of  the  assets.  The  third  method  is  to  refer  it  to  a  referee,  to 
report  the  name  of  a  receiver  to  he  appointed  hy  the  court ;  and  this  is  usual 
■where,  from  the  importance  of  the  trust  or  peculiar  circumstances  of  the 
case,  an  extended  inquiry  is  desirable  in  making  a  selection. 

AVhere  the  second  of  these  methods  is  pursued,  the  appointment  by  the 
referee  is  complete,  without  any  order  of  confirmation ;  though  any  party  in 
interest  may  petition  that  the  report  may  be  reviewed ;  (a)  and  this  is  a 
proper  practice  under  the  Code  of  Procedure,  (h) 

The  motion  for  a  receiver  is  generally  made  upon  the  complaint  and  an- 
swer.   In  cases  of  emergency  it  may  be  made  before  answer. 

An  order  for  a  receiver  ought  to  state  so  distinctly,  on  the  face  of  it,  over 
what  property  the  receiver  is  appointed,  that  a  party  may  know  what  it  is 
that  the  officer  of  the  court  is  in  possession  of.]  (c) 

I  Appointmbnt  by  the  court. 

1483.  Notice  of  motion  for  injunction  and  appointment  of  receiver.  37& 

1484.  Order  to  show  cause  why  receiver  should  not  be  appointed .  374 

1485.  Order  of  appointment 374 

1486.  Order  appointing  a  party,  by  consent,  in  a  partner&hip  cause  ^75 

1487.  Order  appointing  a  party  ; — ^with  a  provision  fur  a  reference 

to  appoint  some  other  person  if  he  faUs  io  qualify 37& 

1488.  Appointment  of  receiver  of  specific  propeity 377 

Q.  Aetointmbnt  by  kbfekee. 

1489.  Notice  of  motion  for  reference  to  appoint  j-aceifer 378 

1490.  Order  thereon  ; — general  form 37& 


1491.  The  same 
1493.  The  same 

1493.  The  same 

1494.  The  same 

1495.  The  same 


; — in  a  partnership  cause 379 

; — made  pending  a  reference  for  an  accounting. . .  380 

; — in  a  creditor's  suit 380 

; — short  form 383 

; — in  case  of  executors  at  ,idiuiaistrators 383 

1496.  Summons  to  attend  reference 384 

1497.  Proposal  of  names 384 

(a)  Matter  of  Eagle  Iron  Works,  8,       Qy)  Wetter  v.  Schlieper,  7  Al6-At^ 
Paige,  385 ;  Bowersbank  v.  CoUasaeau,    Ft.,  7i. 
g  Ves.,  164  (^)  Crow  v.  Wood,  13  Bean.,  271. 
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Appointment  bj  the  Court. 

1498.  Affidavit  as  to  value  of  real  property  in  controversy 385 

1499.  Referee's  report  of  appointment 385 

in.  Nomination  by  uBrEREE,  and  appointment  by  the  court. 

1500.  Notice  of  motion  for  reference  to  nominate 386 

1501.  Order  thereon 386 

1502.  Referee's  report  of  names 386 

1503.  The  same ; — reporting  several  names 387 

1504.  The  same  ;^— in  case  of  a  corporation,  nominating  several 

stockholders 388 

1505.  Order  confirming  referee's  report,  and  appointing  accord- 

ingly   388 

IV.  Security. 

1506.  Receiver's  bond 389 

1507.  Affidavit  of  sufficiency  to  he  made  by  the  sureties 390 

1508.  Indorsement  of  approval _ 390 

1509.  Petition  to  vacate  bond 390 

1510.  Consent  to  dispense  vrith  security 391 

1511.  Order  thereon ' 393 

V.  Transfer  to  the  receiver. 

1513.  Order  of  reference  to  effect  transfer,  in  creditor's  suit 392 

1513.  Notice  to  debtor  to  appear 393 

1514.  Another  form ; — summons  by  referee 393 

1515.  Referee's  order  that  defendant  deliver  and  convey  to  re- 

ceiver   393 

1516.  General  assignment  to  receiver  of  partnership  assets 394 

1517.  Referee's  approval 396 

1518.  Transfer  of  real  estate 396 

VI.  Seeking- instructions. 

1519.  Notice  of  motion  to  instruct  receiver 397 
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I.  Appointment  bt  the  Couet. 

1483^  Notice  of  Motion  for  Injunction  and  Apjpointment  of 

Hecei/oer. 
[Title  of  the  cause.'] 

Take  notice  that  upon  [liere  designate  motion-papers, — e.  g., 
thus, — affidavits,  copies  of  which  are  annexed,  and  upon  the 
papers  and  pleadings  filed  or  served  on  you  in  this  action],  the 
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undersigned  will  move  the  court,  at  a  special  term  to  be  held 
at  ,  on  the  day  of  ,  18     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  * 

for  an  order  [that  an  injunction  issue  herein,  according  to  the 
prayer  of  the  complaint,  and]  for  |he  appointment  of  a  receiver 
of  the  rents  and  profits  of  the  estate  of  the  defendant  [or,  of  all 
the  partnership  property  of  A.  B.  and  C.  D.,  of  the  firm  of 
A.  B.  &  Co.]  mentioned  in  the  said  complaint,  with  the  usual 
directions,  *  and  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Address  to] 

Defendant's  attorney. 

1484.  Order  to'  Show  Cause  why  Becewer  should  not  ie  Ap- 

pointed. 

[Title  of  the  cause.] 

On  the  [affidavits  herewith  served,  and  on  the]  complaint  [or, 
pleadings]  in  this  action,  let  the  defendant  show  cause,  on  the 
day  of  next,  at  o'clock  in  the  noon, 

before  this  court,,  at  a  special  term  to  be  held  at  the  [Court- 
house], in  the  [town  of  J,  on  that  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  a  receiver  should  not  be 
appointed  of  the  [designate  property  Iriefly],  with  the  usual 
directions,  and  the  plaintiflf  have  such  other  relief  as  may  be 
just.                                              [Signature  ofjudge^ 

[Date.]  Justice  of  Court. 

1485.  Order  of  Appoirhtment. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

Upon  the  summons  and  complaint  in  this  action,  and  on 
reading  and  filing  also  the  affidavits  of  M.  1^.  [and  'on  due , 
proof  of  service  of  notice  of  this  motion,  no  one  appearing  to 
oppose],  and  on  motion  of  Q.  R.,  of  counsel  for  the  plaintifl: 
[the  clause  in  hracJcets  above  may  be  omitted  if  it  be  added],  and 
after  hearing  S.  T.,  of  counsel  for  the  defendant : 

Ordeeed,  that  R.  S.,  of  ,  counsellor  at  law,  be  and  here- 

by is  appointed  receiver  of  [designating  property  as  in  other 
forms,  infra],  upon  the  said  receiver  executing,  acknowledg- 
ing, and  filing  with  the  clerk  of  this  court  a  bond,  in  the  usual 
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form,  to  the  People  of  this  State,  in  the  penalty  of  dol- 

lars, with  two  sufficient  sureties,  freeholders  or  householders  of 
said  county  of  ,  to  be  approved  as  to  its  form  and  man- 

ner of  execution  by  a  justice  of  this  court. 

[Continue  with  directions  as  in  other  forms,  infra.] 

1486.  Order  Appointing  a  Pajrly,  hy  Oonseivt,  in  a  Partnership 

Cause. 

[Title  of  the  cause.]  [At  a  special  term,  die] 

On  reading  and  filing  the  original  and  supplemental  com- 
plaints herein,  and  an  order  to  show  cause  why  a  receiver 
should  not  be  appointed  herein,  and  the  attorneys  of  all  parties 
hereto  consenting : 

Oedeeed,  that  the  defendant,  F.  G.  S.,  be  and  he  is  hereby 
appointed  i-eceiver  of  all  the  copartnership  property,  assets,  and 
eflt'ects  of  the  late  firm  of  M.  &  C,  or  held  by  them ;  and  it  is 
also  ordered  that  such  receiver  need  not  file  any  security  ;  and 
on  the  like  consent  it  is  ordered  that  the  defendants,  M.  &  C, 
do  assign,  transfer,  and  deliver  over  to  such  receiver  all  their 
rights,  title,  and  interest  in  and  to  such  copartnership  property, 
assets,  and  effects;  and  it  is  further  ordered,  on  the  like  con- 
sent, that  said  receiver  be  empowered,  at  his  discretion,  to 
make  any  sale  or  sales  of  said  copartnership  property,  assets, 
and  effects,  or  any  part  thereof,  keeping,  however,  separate  ac- 
counts of  the  sales  of  such  portion  as  may  have  been  originally 
the  property  of  D.  E.  &  Co.,  and  such  as  may  have  been  origi- 
nally the  property  of  M.  &  H.,  and  M.  &  C,  as  far  as  it  is 
practicable  to  distinguish  the  same ;  and  wherever  impracti- 
cable, and  whenever  said  property  shall  be  encumbered  in  any 
way,  he  shall  keep  a  separate  account  and  report  the  facts. 
Ahd  it  is  also  ordered,  on  the  like  consent,  that  until  such  sale 
or  sales,  and  for  the  purpose  of  making  such  sale  or  sales  more 
advantageously,  said  receiver  may  continue  the  business  of 
the  late  firm,  or  such  part  thereof  as  he  may  deem  advisable ; 
and  that  said  receiver  may  reimburse  himself  out  of  the  pro- 
ceeds of  such  property,  for  such  advances  and  engagements 
as  he  may  from  time  to  time  make  in  the  carrying  on  of  said 
business. 
This  order  to  be  without  prejudice  to  the  right  of  said  defend 
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ants,  M.,  C,  and  S.,  to  apply  at  any  time  for  a  dissolution  of 
such  portion  of  the  injunction  herein  as  is  not  affected  by  the 
present  order ;  and  inasmuch  as  the  defendants,  M.,  C,  and  S., 
have  not,  by  reason  of  the  appointment  of  the  said  S.  to  be 
receiver  as  aforesaid,  filed  affidavits  in  opposition  to  the  matter 
set  forth  in  the  said  complaints,  it  is  ordered  that  the  consenting 
to  this  order  should  not  be  taken  or  construed  as  the  admission 
by  them,  or  either  of  them,  of  the  said  matters,  nor  in  any  wise 
prejudice  or  affect  any  defence  of  this  action  which  they  may 
have,  to  be  interposed,  by  demurrer  or  answer,  as  they  may  be  ad- 
vised ;  this  order  not  to  affect  the  ultimate  rights  of  any  of  the 
parties,  or  any  other  person,,  to  any  of  the  property  of  which 
said  S.  is  appointed  receiver. 

1487.  Order  Appointing  a  Party ; — with  a  Provision  for  a 
Reference  to  Appoint  some  other  Person  if  he  Fails  to 
Qualify,  (d) 

On  reading  and  filing  the  notice  of  motion,  summons,  com- 
plaint, and  affidavits  of  J.  B.  and  E.  B.,  and  after  hearing  H.  0. 
for  the  motion,  and  J.  K.  for  defendant,  J.  B.,  and  M.  0.  for  de- 
fendant, E.  B.,  in  opposition,  and  it  appearing  that  the  copart- 
nership heretofore  existing  between  the  plaintiff  and  the  defend- 
ants has  been  dissolved : 

Ordered,  that  the  defendants  be  and  they  are  hereby  ap- 
pointed receivers  of  the  copartnership  business  mentioned  in 
the  complaint,  and  of  The  New  York  Express  newspaper,  and 
the  business  thereof,  and  of  all  the  assets  thereof,  and  of  the 
said  copartnership,  on  executing  within  ten  days  from  the 
entry  of  this  order,  and  of  the  service  of  a  copy  thereof  on  de- 
fendants' attorneys,  a  bond  in  the  sum  of  $50,000,  with  suffi- 
cient sureties,  to  be  approved  by  a  justice  of  this  court,  for  the 
due  and  faithful  performance  of  their  trust;  and  that  upon 
tuch  execution  and  approval  they  be,  and  they  are  hereby, 
\  ested  with  the  usual  powers  of  receivers,  and  with  power  to 
Collect,  sue  for,  and  recover  the  debts  and  demands  that  may  be 
d>ie  to,  and  the  property  that  may  belong  to  said  copartnership; 
a  ,d  that,  as  such  receivers,  the  said  defendants  are  authorized 

(d)  This  was  the  order  settled  in  Clarke  v.  Brooks,  JT.  Y.  Gom.  PI,  1863. 
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to  edit  and  publish  the  same  newspaper,  and  carry  on  the  same 
copartnership  business  as  heretofore,  until  the  further  order  of 
this  court. 

And  it  is  fuethee  oedeeed,  that  in  case  the  defendants  shall 
fail  to  complete  their  appointment  by  the  filing  and  approval 
of  the  said  bond  within  the  time  aforesaid,  that  it  be  referred  to 
N.  J.,  a  counsellor-at-law,  residing  in  the  city  of  ISTew  York,  to 
examine  and  ascertain  and  report  a  suitable  person  or  persons 
to  be  appointed  receiver  or  receivers  of  said  business,  news- 
paper, assets,  and  copartnership,  to  be  vested  with  all  the 
powers  aforesaid ;  and  that  said  person  or  persons  to  be  so  ap- 
pointed receiver  or  receivers  give  a  bond  in  the  sum  of  $50,000, 
with  sureties ;  and  that  said  referee  report  as  to  the  fitness  and 
suiSciency  of  said  sureties.  And  it  is  ordered,  that  on  the 
confirmation  of  such  report,  said  defendants,  under  the  direc- 
tion of  the  said  referee,  and,  if  required,  under  oath,  deliver  to 
said  person  or  persons  so  appointed  receiver  or  receivers  all 
and  every  the  copartnership  property,  assets,  premises,  outstand- 
ing debts,  and  effects,  together  with  all  books  and  jaapers  re- 
lating thereto. 

And  it  is  fuethbk  oedeeed  and  adjudged  that  either  plaintiff 
or  defendants,  and  such  person  or  persons,  if  any,  so  appointed 
receiver  or  receivers,  be  at  liberty  to  apply  to  the  court  for  a 
sale  of  the  said  newspaper,  its  good-will,  and  the  property  and 
assets  of  said  copartnership,  or  to  apply  from  time  to  time  to 
this  court  for  farther  directions. 

And  that  the  plaintiff  has  $10  costs  of  this  motion,  to  abide 
the  event. 

1488.  Order  as  to  Spedfio  Property. 

[Substitute  in  other  appropriate  form.']  To  collect  and  receive 
the  outstanding  personal  estate  of  the  said  "W.  S.,  and  par- 
ticularly to  receive  the  bales  of  cotton  now  on  board  the 
ehip  E.,-  at  ;  and  that  such  [person  so  to  be  appointed  such] 
receiver  may  be  authorized,  or  may  be  at  liberty  to  lay  out  and 
expend  a  sufficient  sum  of  money  to  insure  the  safe  arrival  of 
the  said  cotton  in  E.,  and  may  be  directed  to  sell  such  cotton 
when  the  same  shall  arrive  in  E.,  and  to  receive  the  money  to 
arise  from  the  sale  thereof,  and  to  apply  a  sufficient  part  of 
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such  money  in  repaying  what  he  shall  expend  in  respect  of  such 
insurance  as  aforesaid,  and  in  paying  all  necessary  and  proper 
expenses  attending  the  receipt  and  sale  of  the  said  cotton,  and 
to  pay  the  surplus  of  sucli  money  into  ,  in  trust  in  this 

cause. 

II.  Appointment  by  Eefeeee. 

1489.  Notice  of  Motion  for  Reference  to  Appoint  Becetver. 

\^As  inform  1483,  substituting  for  the  words  ietween  the  *  *., 
the  following ;]  For  an  order  that  it  be  referred  to  a  referee  tb 
appoint  a  receiver  of  ,  with  the  usual  powers  and  direc- 

tions, and  take  from  him  such  security  as  the  court  shall  direct. 

1490.  Order  of  Reference  to  Appoint  Receiver  ', — General 

Form. 

[_Com,m.encement  and  Recitals  as  in  Forms  1485-1487,  coiv- 
tinning  .•] 

Okdeeed,  *  that  it  be  referred  to  K.  F.,  of  ,  counsellor- 

at-law,  to  appoint  a  receiver  of  [designate  the  property  with  pre- 
ci,sion  and  defniteness'] ;  and  that  the  said  referee  take  from  such 
receiver  security  for  the  faithful  performance  of  his  trust,  to  wit, 
a  bond  in  the  sum  of  dollars,  with  two  or  more  sufficient 

sureties,  approved  by  said  referee,  and  file  the  same  with  the 
clerk  of  this  court  [or,  of  the  county  of  J. 

And  it  is  fuethbe  okdeeed,  that  upon  the  filing  of  such  se- 
curity, and  of  the  said  referee's  report,  such  receiver  shall'be 
vested  with  the  usual  rights  and  powers  of  receivers  under  this 
court  [and  here  state  any  special  powers  to  he  exe'>'cised  hy 
hirn]. 

And  it  is  fuethee  oedeeed,  that  thereupon  the  defendant 
Y.  Z.  deliver  said  to  such  receiver,  upon  his  demand,  (e) 

(e)  To  punish  a  party  as  for  a  con-  enough.     Watson  v.  Fitzsimmons,  5 

tempt,  for  refusing  to  deliver  his  prop-  Diier,  629.    The  demand  must  he  by 

erty  to  a  receiver,  an  order  requiring  the   receiver   personally.     Pauton  v. 

such  delivery  is  a  necessary  requisite.  Zebley,  19  Sow.  Pr ,  394. 
Mere  appointment  of  the  receiver  is  not 
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1491.  The  Same ; — in  a  Partnership  Cause.{f) 
[Commencement  and  recitals  as  in  Forms  1485-1487,  con- 
tinuing thus .'] 

Oedeeed,  that  it  be  referred  to  K.  F.,  of  ,  counsellor- 

at-law,  to  appoint  a  receiver  of  the  partnership  stock,  premises, 
outstanding  debts,  and  effects  of  the  partnership  [or,  late  part- 
nership] of  the  said  plaintiff  and  defendant,  carried  on  in  the 
city  of  ,  under  the  style  of  ,  and  in  the  pleadings 

in  this  action  mentioned ;  and  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 
to  wit,  a  bond  in  the  sum  of  dollars,  with  two  or  more 

sufficient  sureties  approved  by  said  referee,  and  file  the  same 
with  the  clerk  of  this  court  [or,  of  the  county  of  ]. 

And  it  is  fuethee  oedeeed,  that  upon  the  filing  of  such  se- 
curity, and  of  the  said  referee's  report,  such  receiver  shall  be 
vested  with  the  usual  rights  and  powers  of  receivers  under  this 
court. 

And  it  is  fuethee  oedeeed,  that  the  said  referee  be  at  liberty 
to  examine  the  said  plaintiff  and  defendant,  A.  B.  and  T.  Z.,  as 
to  the  copartnership  stock,  premises,  outstanding  debts,  and 
effects  in  their  hands,  and  in  their  possession  or  power,  or  under 
their  control ;  and  that  they  do,  under  the  direction  of  the  said 
referee,  and  on  oath,  if  required,  deliver  over  to  such  receiver, 
all  and  every  the  said  copartnership  stock,  premises,  outstand- 
ing debts,  and  effects,  together  with  all  books  and  papers  re- 
lating thereto.  And  in  case  there  should  be  occasion  to  put 
any  of  the  debts  in  suit  for  the  recovery  thereof,  the  same  is  to 
be  done  after  an  order  of  the  court  to  prosecute  has  been  ob- 
tained [and  on  notice  to  the  person  whose  name  is  to  be  used, 
and  such  receiver  is  to  make  use  of  the  names  of  the  plaintiff 
and  defendant,  or  either  of  them  for  that  purpose,  who  is  or  are 
to  be  indemnified  therein  out  of  the  said  estate  and  effects,  {g) 
And  it  is  fuethee  oedeeed,  that  the  person,  so  to  be  ap- 

(/)  The  directions  to  the  receiver  distance  from  each  other,  see  Gould 

in  this  form  are  from  Edw.  on,  Bee,  v.  Banks,  Edw.  on  Ree.,  317. 

343,  355.  ig)  The  clause  in  brackets  seems 

For  a  petition  and  order  for  the  ap-  unnecessary  under  the  present  prao- 

pointment  of  two  receivers  in  a  partner-  tice,  which  allows  the  receiver  to  sue 

ship  caiise  alter  injunction  and  answer,  in  his  own  name. 


the  liouse  having  two  branches  at  a 
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pointed  receiver,  do,  without  delay,  sell  and  turn  into  money 
such  parts  of  the  copartnership  estate  and  effects  as  shall  not 
consist  of  money.  And  that  he  do  pay  the  debts  due  and  to 
become  due  from  the  said  partnership. 

1492.  The  Same  • — made  Pending  a  Beferencefor  an  Accounting. 

\_Comm,6ncement  and  recitals  as  in  other  cases,  continuing ,'] 
Ordered,  that  it  be  referred  to  E..  F.,  of  ,  counsellor- 

at-law  [to  whom  it  has  already  been  referred  to  take  an  ac- 
count herein],  to  appoint  [or,  to  nominate  and  report  to  the 
coiirt  a  suitable  and  proper  person  to  be  appointed]  a  receiver, 
&c.  [designate  the  property  and  the  security  to  he  given  hy  the 
receiver  as  in  other  cases^- 

It  is  fuethee  oedeebd,  that  said  receiver,  after  he  shall  be 
duly  qualified,  proceed  forthwith  to  take  possession  of  such 
personal  [and  real]  property  referred  to  in  said  afBdavit  [or, 
report],  as  remains  unsold,  and  to  sell  the  same  at  public  or 
private  sale,  as  he  shall  deem  most  for  the  interest  of  the 
parties ;  and  to  collect  and  reduce  to  money  such  debts,  ac- 
counts, and  choses  in  action  referred  to,  as  aforesaid,  as  remain 
uncollected;  and  that  he  may  compromise,  or  sell  by  public 
auction,  on  due  notice,  such  as  are  doubtful  or  uncollectable. 
And  that  said  receiver  do,  from  time  to  time,  and  as  he  shall  be 
required  thereto  by  said  referee,  account  before  said  referee  for 
such  property,  debts,  demands,  and  choses  in  action,  and  the 
proceeds  thereof;  and  that  he  hold  in  his  hands,'  and  retq^in 
such  proceeds,  subject  to  the  further  order  and  direction  of 
the  court  in  the  premises,  {h) 

1493.  Order  of  Reference  to  Appoint  a  Receiver  in  a  Creditor's 

Suit.  (*) 
[Commencement  and  recitals  as  in  other  forms,  continuing  f\ 
Oedeekd,  that  it  be  referred  to  R.  F.,  of  ,  counsellor-at- 

(A)  If  the  referee  has  proceeded  far  the  case  will  allow  of  it,  for  a  fuU  dis- 

enough  with  the  accounting  to  ascer-  tribntion  of  the  assets,  may  he  inserted 

tain  the  condition  of  the  partnership  in  this  order. 

debts  and  liabilities,  the  necessary  di-  (j)  The  directions  to  the  referee  and 

rections  to  the  receiver  to  pay  the  debts,  the  receiver  in  this  form  are  from  Ed/ui, 

either  in  full  or  pro  rata,  as  the  state  on  Bee,  494. 
of  th»  assets  will  admit,  and  even,  if 
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law,  to  appoint  a  receiver  of  the  estate  and  property,  real  and 
personal,  things  in  action,  debts,  equitable  interests,  and  other 
effects  of  the  said  defendant  Y.  Z.,  and  which  belonged  to  or 
tvere  held  in  trust  for  him  at  the  time  of  commencing  this  action, 
or  in  which  he  had  any  beneficial  interest,  except  such  property 
as  is  by  law  exempt  from  execution ;  and,  also,  except  where 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  some  person  other  than  the  said  defendant  [and 
if  there  ie  property  which  plaintiff  seeks  to  suhject  to  his  execv^ 
tion,  after  removing  incunibrance,  add^,  and  of  the  property 
hereinafter  described,  and  the  rents,  issues,  income,  and  profits 
thereof,  to  wit  [describing  specijic  property']. 

*  And  it  is  further  ordered,  that  the  said  referee  take  from 
such  receiver  security  for  the  faithful  performance  of  his  trust, 
— to  wit,  a  bond  in  the  sum  of  dollars,  witli  two  or  more 

sufficient  sureties,  approved  by  said  referee, — and  file  the  same 
with  the  clerk  of  this  court  [or,  of  the  county  of  ]. 

And  it  is  further  ordered,  that  upon  the  filing  of  such  securi- 
ty, and  of  the  said  referee's  report,  such  receiver  shall  be  vested 
with  the  usual  rights  and  powers  of  receivers  under  this  court. 
And,  farther,  the  said  defendant  Y.  Z.  is  hereby  ordered  to 
a;ppear  before  the  said  referee,  and  assign,  convey,  transfer,  and 
deliver  over  to  such  receiver,  on  oath  and  under  the  direction 
of  the  said  referee,  the  estate,  property,  choses  in  action,  and 
effects  as  to  which  such  receiver  is  appointed,  as  aforesaid,  with 
all  vouchers  and  papers  relating  thereto ;  as  well  as,  from  time 
to  time,  produce  such  books  and  papers,  and  submit  to  such  ex- 
amination as  the  said  referee  shall  direct,  in  relation  to  the  prop- 
erty or  effects  which  he  is  directed  to  assign  and  deliver  over. 
And,  also,  that  the  plaintiff  be  at  liberty  to  examine  witnesses 
before  the  said  referep  in  relation  to  the  real  estate,  leasehold, 
chattels-real  and  personal  and  equitable  interests,  things  in 
action,  and  effects  of  the  said  defendant  Y.  Z. ;  and  also  as  to 
any  r^iatter  charged  in  the  said  complaint  and  not  admitted  by 
the  said  defendant  on  such  examination,  so  far  as  necessary  to 
carry  out  the  object  of  this  order.  And  it  is  also  ordered,  that 
the  receiver,  when  so  appointed,  shall  have  general  power  and 
authority  to  sue  for  and  collect  any  of  the  debts,  demands,  and 
rents  belonging  to  the  said  defendant  Y.  Z.  which  may  be  trans- 
ferred to  him,  and  to  compromise  and  settle  such  as  are  unsafe 
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or  of  a  doubtful  character.  [He  may  also  sue  in  the  name  of 
the  debtor  where  it  is  necessary  or  proper  for  him  to  do  so]  (_;"); 
but  the  said  receiver  will  not,  in  his  accounts,  be  allowed  for  the 
costs  of  any  suit  brought'  by  him  against  an  insolvent  from 
whom  he  is  unable  to  collect  his  costs,  unless  such  gnit  is 
brought  by  order  of  the  court  or  by  the  consent  of  all  persons 
interested  in  the  funds  in  his  hands.  And  the  tenants  of  such 
real  estate  of  the  debtor  Y.  Z.  as  may  also  be  assigned  or  trans- 
ferred to  the  said  receiver  are  to  attorn  to  such  receiver;  or 
the  said  receiver  may,  when  necessary,  apply  for  an  order  that 
any  of  such  tenants  attorn  and  pay  rents  to  him.  And  such 
receiver  is  hereby  permitted  to  make  leases  from  time  to  time, 
as  may  be  necessary,  of  any  such  real  estate,  for  a  term  not 
exceeding  [one  year].  And  it  is  also  hereby  made  the  duty  of 
the  said  receiver,  without  any  unreasonable  delay,  to  convert 
all  the  personal  estate  and  effects  which  may  be  assigned  oi 
delivered  over  to  him  into  money ;  but  he  is  not  to  sell  any  real 
estate  without  the  special  order  of  the  court,  although  he  may 
sell  desperate  debts  and  all  other  doubtful  claims  to  personal 
property  by  public  auction,  giving  at  least  ten  days'  public 
notice  of  the  time  and  place  of  such  sale.  Before  making  such 
appointment,  said  referee  shall  ascertain  whether  a  receiver.be 
already  appointed  of  the  estate  and  effects  of  the  said  defendant; 
and  if  there  should  be,  and  if  the  referee  appoints  him  to  be  the 
receiver  herein  also,  then  all  the  rights  and  powers  herein  pro- 
vided shall  attach  to  such  present  receiver. 

1494:,  The  Same  ;— Short  Form. 

Of  so  much  and  such  part  of  the  estate,  property,  choses  in 
action,  and  effects  of  the  said  T.  Z.,  defendant  herein,  as  will 
be  sufficient  to  satisfy  the  judgment  of  the  said  plaintiff  men- 
tioned in  his  complaint,  with  interest  and  costs,  which  judg- 
ment was  docketed  in  the  Court  of  ,  on  the 
day  of  ,18  {continue  as  in  preceding  form,  from  the*, 
omitting  such  directions  as  the  nature  of  the  case  does  not 
require]. 

(j)  See  note  {g),  supra. 
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1495.  The  Same  / — in  Case  of  Executors  or  Administrators. 

[^Commencement  and  recitals  as  in  other  forms,  continuing :'] 
Okdkeed,  that  it  be  referred  to  R.  F.,  of  ,  counsellor- 

at-law,  to  appoint  a  receiver  to  receive  the  rents  and  proiits  of 
the  said  testator,  E.  F.'s  freehold  and  leasehold  estates,  and  to 
collect  and  get  in  the  said  testator's  outstanding  personal  estate, 
and  the  debts  due  or  owing  in  respect  of  the  said  testator's 
business  or  trade  of  a  merchant,  carried  on  by  him  up  to  the 
time  of  his  death,  and  afterwards  by  the  said  defendant  Y.  Z. 

It  is  further  ordered  that  the  said  referee  take  from  such 
receiver  security  for  the  faithful  performance  of  his  trust, — to 
wit,  a  bond  in  the  snra  of  dollars,  with  two  or  more  suffi- 

cient sureties,  approved  by  said  referee, — and  file  the  same 
with  the  clerk  of  this  court  [or,  of  the  county  of  J. 

And  it  is  further  ordered,  that  upon  the  fihng  of  such  securi- 
ty, and  of  the  said  referee's  report,  such  receiver  shall  be  vested 
with  the  usual  rights  and  powers  of  receivers  under  this  court. 
And,  further,  the  tenants  of  the  said  estates  are  ordered  to  attorn 
and  pay  their  rents  in  arrear  and  growing  rents  to  such  receiver, 
who  is  to  be  at  liberty  to  lease  the  said  estates  from  time  to 
time,  but  not  for  a  further  term  than  [one  year]  at  a  time  with- 
out the  special  order  of  the  court. 

And  it  is  further  ordered,  that  the  said  referee  be  at  liberty 
to  examine  the  said  defendant  Y.  Z.  as  to  the  estate,  stock, 
debts,  and  eflfects  of  the  said  E.  F.  in  his  hands,  possession,  or 
power,  or  under  his  control ;  and  that  he,  the  said  Y.  Z.,  do, 
under  the  direction  of  the  said  referee,  and  on  oath,  if  required, 
deliver  over  to  such  person  so  to  be  appointed  receiver  all  and 
every  the  said  estate,  stock,  debts,  and  effects,  and  the  muni- 
ments, books,  vouchers,  and  papers  relating  thereto.  And  in 
case  there  shall  be  occasion  to  put  any  of  the  debts  in  suit  for 
the  recovery  thereof,  the  same  is  to  be  done  after  an  order  of 
the  court  to  prosecute  has  been  obtained  [and  on  notice  to  the 
person  whose  name  is  to  be  used ;  and  such  person  so  to  be  ap- 
pointed receiver  is  to  make  use  of  the  name  of  the  party  for 
that  purpose,  and  who  is  to  be  indemnified  therein  out  of  the 
said  estate  and  effects],  (^) 
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And  it  is  further  ordered,  that  the  person  so  to  be  appointed 
receiver  do  pay  the  debts  due  from  the  deceased  in  the  order 
required  bj  the  statutes  relating  to  executors  and  adminis- 
trators. 

1496.  Summons  to  Attend  Reference. 

[Title  of  the  cause.] 

[Address  to  defendant  or  his  attorney.'] 

You  are  hereby  required  to  attend  before  E.  F.,  the  referee 
appointed  by  the  court  to  appoint  a  receiver  in  this  action,  at 
his  office,  No.  ,  street,  in  the  [city]  of  ,  on 

the  day  of  next,  at  o'clock  in  the  noon, 

when  he  will  receive  proposals  for  a  receiver  under  the  order  of 
the  court,  dated  ,18     ,  a  copy  of  which  has  been  served 

upon  you.  {I) 

[If  addressed  to  the  defendaM  in  a  creditor's  suit,  add,  if 
necessary :  The  personal  attendance  of  the  defendant  Y.  Z.  is 
required,  for  the  purpose  of  examination.] 

[Date.]  [Signature  of] 

[Signature  of]  Eeferee. 

Plaintiff's  attorney. 

1497.  Proposal  of  Names. 

[Title  of  the  cause.] 

The  above  named  plaintiff  [or,  defendant]  for  receiver  of  the 
[estate,  or,  rents  and  profits  of  the  estate],  mentioned  in  the 
order  of  this  court,  dated  on  the  day  of  ?  18    ,  pro- 

poses A.  B.,  of  1^0.  ,  street,  in  the  city  of  New 

York,  counsellor-at-law. 

And  the  said  A.  B.  proposes  C.  D.,  of  the  town  of  [Flatbush], 
and  E.  F.,  of  JSTo.  ,  street,  in  the  city  of  [Brooklyn], 

as  his  sureties.  ^Signature.] 

[Date.] 

(k)  The  clause  in  brackets  seems  un-       (IS)  This  form  is  from  IVl.  &  Slier 
necessary  under  tlie  present  practice,    Pr.,  750. 
which  allows  the  receiver  to  sue  in  his 
own  name. 
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1498.  Affidq/oit  as  to  Value  of  Heal  Projperiy  in  Controversy. {p) 

[Title  of  the  cause.] 

C.  D.,  of  ,  being  duly  sworn,  says,  that  the  lands,  tene- 

ments, and  premises  [or  other  property],  in  the  pleadings  in  this 
cause  mentioned,  and  of  which  a  receiver  is  directed  to  be 
appointed,  are  now  at  the  clear  yearly  rent  of  dollars, 

exclusive  of  taxes  and  all  other  deductions  and  outgoings. 

[Jurat.']  [Signature.] 

1499.  Heferee's  Heport  of  Appointment,  (n) 

[Title  of  the  cause.] 
To  the  Court  of 

In  pursuance  of  an  oi?der  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  day  of  ;  18  ;  whereby 
it  was  referred  to  the  undersigned  to  appoint  a  receiver  of  the 
estate  of  [&c.,  or,  partnership  stock,  &c.,  or,  rents  and  profits  of 
the  estate  of,  &c.],  and  take  from  such  receiver  proper  securi- 
ty, I,  K.  F.,  the  referee  named  in  said  order,  respectfully 
report : 

I.  That  I  have  been  attended  on  said  reference  by  the  at- 
torneys and  counsel  of  the  plaintiff  [or,  both,  or,  all  the  parties 
to  this  action],  and  thereupon  proceeded  with  the  matters  so 
referred. 

II.  That  K.  C,  of  No.  ,  street,  in  the  city  of  New 
York,  counsellor-at-law,  was  proposed  on  the  part  of  the  [plain- 
tiff] as  such  receiver;  and  that  no  objection  being  made  to  his 
appointment  [and  no  person  proposed  by  the  defendant],  and 
said  R.  C.  appearing  to  me  to  be  a  fit  and  proper  person  for 
Buch  trust,  I  have  appointed  him  receiver,  as  aforesaid,  (o) 

III.  That  the  said  R.  0.  proposed,  as  his  sureties,  0.  D.,  of 

,  and  E.  F.,  of  ,  and  being  satisfied  by  their  affi- 


{m)  This  may  not  be  necessary  in    schedule,  is  sometimes  set  out  in  the 
some  cases,  as  in  cases  of  judgment-    affidavit, 
creditors,  where  the  amount  of   the       (m)  This  form  is  from  IM.  &  8h.  Pr., 


753. 


judgment  is  a  general  basis  for  the     

amount  of  security.  (o)  If  several  names  wero  proposed, 

The  above  form  is  from  Edw.  on  the  fact  may  be  stated  as  in  Form 

Bee.,  90.     A  rental,  in  the  form  of  1503. 

Vol.  II.— 35 
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davits  [and  other  proof]  that  they  were  each  of  them  worth 
the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approved  of  them  as  such  sureties. 

IV.  That  said  E.  C,  C.  D.,  and  E.  F.  thereupon  jointly  and 
severally  executed  a  bond  in  the  nsual  form,  to  the  People  of 
this  State,  in  the  penalty  of  dollars,  conditioned  for  the 
faithful  discharge  by  said  E.  C.  of  his  duties  as  receiver  afore- 
said. 

V.  That  I  have  caused  the  said  bond,  with  my  approval  in- 
dorsed thereon,  and  the  affidavits  of  justification  of  said  sureties, 
to  be  filed  with  the  clerk  of  the  county  of 

All  which  is  respectfully  submitted. 
[Date.]  [Signature  of] 

Referee. 

ni.  Nomination  by  Reiteeee,  and  Appointment  by  the  Court. 
1500.  Notice  of  Motion  for  Reference  to  Nominate. 

\As  in  Form  1483,  substituting  between  the  *  *,]  for  an  order 
of  reference  to  a  referee,  to  be  appointed  by  the  court,  to  nom- 
inate and  report  to  the  court  a  suitable  person  to  be  appointed 
receiver,  and  to  report  as  to  the  amount  of  the  security  re- 
quired, and  the  sufficiency  of  the  sureties  proposed. 

1501.  Order  of  Reference  to  Report  the  Name  of  a  Receiver. 

[Commencement  and  recitals  as  in  Form  1485,  continuing:'] 
Oedkked,  that  a  receiver  be  appointed  of  [specify  the propejtty 
as  in  other  forms,  supra], 

Aud*it  is  hereby  referred  to  R.  F.,  of  ,  connsellor-at- 

law,  to  report  a  suitable  person  to  be  appointed  such  receiver, 
and  to  report  the  names  of  sureties  proposed  by  him,  with  the 
amount  for  which  they  should  be  liable,  and  their  responsibility 
for  the  same.  [Signature  of] 

Clerk. 

1502.  Refereis  Report  of  Names. 

[Title  of  the  cause.] 
To  the  Court  of 

In  pursuance  of  an  order  of  this  court,  made  in  the  above- 
entitled  action,  dated  the  day  of  j  18     ;  whereby  it 
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was  referred  to  the  undersigned  to  report  the  name 'of  a  suita- 
ble person  to  be  appointed  receiver  of  the  estate  of  [&c.,  or, 
partnership  stock,  &c.,  or,  rents  and  profits  of  the  estate  of, 
&c.],  and  the  proper  security  to  be  required ;  I,  R.  F.,  the  referee 
named  in  said  order,  respectfully  report : 

I.  That  I  have  been  attended  on  said  reference  by  the  attor- 
neys and  counsel  of  [both,  or,  all  the  parties  to  this  action],  and 
thereupon  proceeded  with  the  matters  so  referred. 

n.  That  A.  B.,  of,  &c.,  was  proposed  on  the  part  of  the 
plaintiff;  and  R.  C,  of  the  same  place,  was  proposed  on  the 
part  of  the  defendant ;  and  that,  upon  due  examination,  it  ap- 
peared to  me  that  the  said  R.  C.  was  better  fitted  to  execute 
the  trust  of  such»  receivership  than  the  said  A.  B. ;  wherefore 
I  recommend  him  as  a  suitable  person  to  be  appointed  receiver, 
as  aforesaid,  (j?) 

III.  That  the  said  E.  0.  proposed,  as  his  sureties,  C.  D.,  of 

,  and  E.  F.,  of  ,  and  being  satisfied  by  their  afli- 

davits  [and  other  proof]  that  they  were  each  of  them  worth 
the  sum  of  dollars,  over  and  above  all  their  liabilities,  I 

approve  and  recommend  them  as  such  sureties. 

IV.  That  said  A.  B.,  C.  D.,  and  E.  F.  thereupon  jointly  and 
severally  executed  a  bond  in  the  Usual  form,  to  the  People  of 
this  State,  in  the  penalty  of  dollars,  conditioned  for  the 
faithful  discharge  by  said  R.  C.  of  his  duties  as  receiver  afore- 
said, which  bond  appears  to  me  sufficient,  in  form  and  sub- 
stance, and  is  herewith  submitted.  [Signature  of] 

[Daie.]  Referee. 

1503.  T/ie  Same; — Reporting  Several  Names. 

\Gom,mencement,  and  paragraph  I.  as  in  preceding  form.\ 
'Q^  A.  B.,  the  plaintiff,  were  proposed  M.  N.,  of  ,  and 

O.  P.,  of  .     'B.o  sureties  were  named  for  M.  IS..,  but  it 

was  stated  that  ample  and  satisfactory  security  will  be  given 
immediately  if  M.  N.  be  appointed.  The  sureties  proposed  for 
O.  P.  are  0.  D.  and  E.  F.,  and  on  due  inquiry  I  consider  them 
good  security.  The  Bank  of  L.,  who  was  a  creditor  of  the  de- 
fendant to  the  amount  of  dollars,  or  thereabouts,  proposed 
as  receivers  Q.  R.  and  S.  T.  [c&c,  continuing  as  above].  * 

{p)  If  only  one  name  was  proposed^  tlie  fact  may  be  stated  as  in  Form  1499. 
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And  I  DO  FUETHEE  EKPORT,  that  of  the  persons  so  proposed  as 
receivers  as  aforesaid,  I  have  ascertained  that  the  following 
persons'  will  serve  whether  appointed  alone  or  associated  with 
one  or  more  persons,  viz.,  M.  'N.,  0.  P.,  and  Q.  E.,  all  of  whom 
are  fit  for  the  appointment.  As  to  the  other  persons  named,  it 
is  not  distinctly  ascertained  whether  they  will  or  will  not  serve 
alone.    [May  add  facts  as  to  seeurity.] 

[Date.]  [Signature  qf] 

Referee. 

1504.  The  Same  ; — in  Case  of  a  Corporation  N'ominating 
Several  Stockholders. 

[Insert  in  the  preceding  form  at  the  *,]  That  I  have  considered 
of  the  said  proposals,  and  am  of  opinion  that  the  receivers  so  to 
be  appointed  should  consist  of  five  persons ;  and  finding  by  tes- 
timony taken  before  me,  that  all  of  the  said  persons  so  proposed 
as  such  receivers  are  stockholders  of  the  said  company,  and  that 
the  first-named  four  of  them  are  also  directors  of  the  said  com- 
pany ;  and  that  at  a  special  meeting  of  the  directors  of  the  said 
company  (consisting  of  thirteen  out  of  seventeen,  the  whole 
number  of  present  directors  thereof),  a  resolution  was  duly 
passed  recommending  the  said  persons  to  be  proposed  as  such 
receivers,  upon  the  express  understanding  that  if  appointed 
they  would  accept  of  such  trust,  and  perform  the  duties 
thereof  without  any  compensation,  excepting  for  their  actual 
expenses ;  and,  also,  finding  by  testimony  taken  before  me,  as 
well  as  from  my  personal  knowledge,  that  all  the  said  persons 
are  residents  of  the  city  of  ,  and  of  good  repute  as  to 

pecuniary  circumstances,  integrity,  and  capacity  for  business,  I 
am,  therefore,  of  opinion  that  the  said  ,  &c.,  are  suitable 

persons  to  be  appointed  the  receivers  of  the  said  company,  for 
the  purposes  referred  to  in  the  said  order.  [May  add  facts  as 
to  security.] 

1505.  Order  Confirming  Referees  Report,  and  Appointing 
Accordingly. 

[Title  of  the  cause.]  [At  a  special  term,  dtc] 

On  reading  and  filing  the  report  of  E.  F.,  a  referee  appointed 
by  the  court  on  the  day  of  >  18     ,  to  report  the 

name  of  a  suitable  person  for  receiver  in  this  action,  and  what 
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security  should  be  required ;  and  on  motion  of  O.  P.,  counsel 
for  plaintiflF,  after  hearing  Q.  R.,  counsel  for  defendant : 

Oedeeed,  that  the  said  report  be  confirmed  ;  and  that  E.  C, 
of  ,  be  appointed  receiver  of  [designate  the  property  as  in 

oilier  forms,  suprd\ ;  and  that  C.  D.  and  E.  F.,  the  sureties 
named  in  said  report,  be  approved  as  sureties  for  the  said 
receiver ;  and  that  the  bond  heretofore  approved  by  the  said 
referee,  be  filed  with  the  clerk  of  the  county  of  ,  and  the 

appointment  of  the  said  receiver  shall  date  from  the  time  of 
such  filing  of  the  said  bond. 

It  is  fdktheb  oedeeed  [here  add  poioers  and  directions  as  in 
other  forms\. 

IV.  SECTJErrY. 
1506.  Heceiver^s  Bond. 

Know  all  men  by  these  peesents,  that  we,  R.  C.,  of  , 

and  E.  F.,  of  ,  and  G.  H.,  of  ,  are  held  and  firmly 

bound  unto  the  People  of  the  State  of  New  York,  in  tlie,  sum 
of  dollars,  (§')  lawful  money  of  the  United  States  of 

America,  to  be  paid  to  the  said,  the  People  of  the  State  of  New 
York ;  {r)  for  which  payment  well  and  truly  to  be  made,  we 
and  each  of  us  bind  ourselves  respectively,  and  our  respective 
heirs,  executors,  and  administrators  jointly  and  severally,  firm- 
ly by  these  presents.  Sealed  with  our  seals,  and  dated  the 
day  of  ,  18    . 

Wheeeas,  by  an  order  of  the  Court  of  ,  bearing 

date  the         day  of        ,  18     ,  made  before  [or,  at  a  special 

term  thereof,  held  on  said  day  at  ],  in  an  action  wherein 

A.  B.  is  plaintiff,  and  Y.  Z.  and  others  are  defendants  [here 
briefly  state  object  of  the  order, — e.  g.,  thus']  :  tlie  above-bounden 
R.  C.  was  appointed  receiver  of  tlie  partnership  property  and 
assets  of  said  plaintiff  and  defendants  [or  thus,  it  was  referred 
to  E.  F.  to  appoint  a  receiver  of,  &c.,  and  to  take  due  secui-ity 
from  such  receiver;  and  whereas  said  referee  has  appointed 
the  above-bounden  K.  C] : 

(j)  Tlie  amount  is  usually  double  the  (r)  Edwards  suggests  that  this  bond 

value  of  the  property,  or  if  the  property  would  be  good  if  made  out  to  the  clerk, 

be  real  estate,  then  double  the  yearly  Edw.  on  Bee,  91,  note. 
value. 
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!N  ow  tlie  condition  of  this  obligation  is  such  that  if  the  above- 
bounden  R.  C.  shall,  according  to  the  rules  and  practice  of  the 
court,  duly  file  his  inventory,  and  annually,  or  oftener  if  there 
unto  required,  duly  account  for  what  he  shall  receive  or  have 
in  charge  as  receiver  in  the  said  cause,  and  pay  and  apply  what 
he  shall  receive  or  have  in  charge  as  he  may,  from  time  to 
time,  be  directed  'by  the  court;  and  do  and  perform  his  office 
of  receiver  in  all  things  according  to  the  true  intent  and  mean- 
ing of  the  aforesaid  order,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force.        '  [Signatures  and  seals.] 

Sealed  and  delivered  in 
the  presence  of 

[  Witness.] 

1507.  Affidavit  of  Sufficiency  to  he  Made  hy  the  Sureties. 

i  Vemt^e.] 

E.  F.  and  G.  IT.,  of  ,  being  severally  duly  sworn,  say, 
each  for  himself,  that  he  is  a  freeholder  [or,  a  householder] 
in  ,  in  the  county  of  ,  and  is  worth  dollars 
[amount  of  the  penalty]  over  and  above  all  his  debts  and  liabil- 
ities. («)  [Signatures.] 

[Jurat.] 

[Acknowledgment  or  proof  of  hond  as  in  Forms  1309  or 
1310. 

1508.  Indorsement  of  Approval. 

1  approve  the  within  bond  as  to  its  form  and  manner  of 
execution,  and  as  to  the  sufficiency  of  the  sureties. 

[Date.]  [Signature  of  officer.] 

1509.  Petition  to  Vacate  Receiver's  Bond. 

[Title  of  the  cause.] 
To  the  Court  of 

Tlie  petition  of  E.  C.  shows : 

I.  That  by  order  made  in  this  cause,  dated  on  the  day 

(«)  It  is  not  essentia]  that  the  sureties  be  householders  or  fireeholders,  though 
this  is  usual. 


EECEIVEES.  391 


Petition  to  Vacate  Bond. 


of  last,  it  was  referred  to  K.  F.  to  ajjpoint  a  receiver  of 

the  rents  and  profits  of  the  testator's  real  estates,  and  pursuant 
thereto  the  said  E.  F.  appointed  your  petitioner  receiver 
thereof. 

II.  That  on  the  day  of  >  18  ,  your  petitioner, 
together  with  E.  F.  and  G.  H,,  entered  into  a  bond  to 

in  the  sum  of  dollars,  conditioned  for  [state  condition  as 

in  hond]. 

III.  That  your  petitioner  has  passed  his  accounts,  down  to 
the  day  of  >  18  5  before  R.  F.,  the  referee 
appointed  for  the  purpose,  who  has  certified  that  there  then  re- 
mained in  your  petitioner's  hands,  on  the  balance  of  his  account, 
the  sum  of  dollars,  which  belonged  to  the  defendant 
T.  Z. 

IV.  That  by  an  order  made  in  this  cause,  dated  on  the 

day  of  last,  it  was  ordered  that  your  petitioner  should 

deliver  to  the  defendant  T.  Z.  possession  of  so  much  of  testator's 
real  estate  as  then  i-emained  unsold,  and  that  he  should  pay  to 
said  Y.  Z.  the  said  sum  of  dollars,  the  balance  remaining 

in  your  petitioner's  hands  as  aforesaid ;  and  thereupon  he  was 
to  be  discharged  from  the  said  receivership,  and  be  at  liberty 
to  apply  to  the  court  to  have  the  bond  entered  into  by  him,  and 
his  sureties,  vacated. 

V.  That  possession  of  said  testator's  real  estate  then  remain- 
ing unsold  has  been  accordingly  delivered  to  said  Y.  Z.,  and 
said  balance  of  dollars  reported  to  be  in  the  hands  of 
your  petitioner  has  also  been  paid  to  said  Y.  Z.,  pursuant  to 
said  order. 

Your  petitioner  therefore  prays  that  the  bond  entered  into  by 

your  petitioner  and  his  said   sureties,  as   aforesaid,  may  be 

vacated.  [Signature.'\ 

[Date.] 

[  Verification  as  Form  1169  ] 

1510.  Consent  to  Dispense  with  Securitu. 

[Title  of  the  caused] 

The  receiver,  R.  0.,  appointed  in  the  above-entitled  action, 
having  already  been  appointed  receiver  for  the  said  defendants 
in  another  action  by  C.  D.  and  others  against  them  and  0.  P., 
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their  assignee,  and  having  already  given  a  duly  approved  bond 
in  said  last-mentioned  action,  in  the  penalty  of  dollars, 

for  the  faithful  performance  of  his  duties  as  such  receiver,  and 
having  been  directed  that  whenever  the  sum  in  his  hands  should 
reach  the  amount  of  $500  he  should,  from  time  to  time,  deposit 
the  same  in  the  United  States  Trust  Company,  to  be  drawn  on 
the  order  of  the  court : 

Now,  we  hereby  consent  that  the  said  receiver  *  do  not 
execute  the  bond  provided  for  in  the  order  of  his  appointment 
in  this  action,  but  that  the  said  bond  of  dollars  already 

executed  by  said  receiver  in  said  other  action  by  C.  D.  and 
others  against  said  defendants  and  their  assignees  be  held  suffi- 
cient also  for  this  action,  with  the  like  effect  as  if  said  receiver 
had  executed  the  bond  provided  for  in  the  order  of  his  appoint- 
ment in  this  action.  [Signature  of] 

[Date.]  Attorney  for  defendants. 

[Signature  of] 

Attorney  for  plaintiff. 

1511.  Order  Thereon. 

[Title  of  the  cause.] 

On  reading  and  filing  the  above  consent  of  the  respective 
attorneys  for  the  partips  to  this  action,  and  on  motion  of  0.  P., 
attorneys  for  the  plaintiff: 

Ordeeed,  that  R.  C,  the  receiver  appointed  in  this  action 
[continue  as  in  preceding  form,  from  the  *]. 

Y.  Teansfek  to  the  Eeceivee. 

1512.  Order  of  Reference  to  Effect  Transfer  to  Receiver  in 
Creditor's  Suit. 

[Title  of  the  cause.]  [At  a  special  term,  die] 

[Recite  briefly  the  state  of  the  cause,  or  refer  to  the  motion- 
papers, — e.  g.,  thus :]  The  issues  of  fact  in  this  cause  having 
been  tried,  and  it  having  been  fonnd  by  verdict  [or,  the  decision 
of  the  judge],  duly  entered,  that  [&c.,  stating  the  decision]. 

[Or  thus:]  On  the  complaint  in  this  action,  and  on  reading 
and  filing  the  annexed  proof  of  service  thereof,  witli  the  com- 
plaint, more  than  twenty  days  since,  and  that  no  answer  or 
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demurrer  has  been  put  in,  and  on  motion  of  M.  N.,  of  counsel 
for  the  plaintiff,  and  after  hearing  0.  P.  of  counsel  for  the 
defendant : 

Okdkked,  that  it  be  referred  to  E.  F.,  of  ,  to  examine 

the  defendant  and  such  witnesses  as  shall  be  produced  before 
him  concerning  the  property  and  assets  of  said  defendant,  and 
report  the  same  to  the  court  without  delay,  and  [here  continue 
with  directions  as  to  transfer  of  assets  to  receiver :  see  Form 
1493]. 

1513.  Notice  to  Debtor  to  Appear. 

Take  notice,  that  you  are  required  to  appear,  pursuant  to  the 
within  order,  {t)  before  K.  S.,  the  referee  therein  named,  at  his 
office,  *  No.  ,  street,  in  the  city  of  ,  on 

the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  to  he  examined,  under  oath,  concerning  your  property ; 
and  that  you  are  required  to  produce,  then  and  there,  before 
said  referee  your  [stating  what  looks  am,d papers']. 
[Date.]  [Signature  of] 

[Address.]  Plaintiff's  attorney. 

1514.  Another  Form  y — SuTmnons  hy  Referee. 

[Title  of  the  caused] 

[Address  to  defendant  or  witness.] 

You  are  hereby  required  to  attend  before  the  undersigned, 
a  referee  appointed  by  the  court  to  examine  the  defendant  and 
witnesses  as  to  his  property,  and  direct  a  transfer  to  the  re- 
ceiver in  this  action,  at  the  office  of  said  referee  [eo7itinue  as  in 
preceding  form,  from  the  *].  [Signature  of] 

[Date.]  '  .  Keferee. 

1515.  Befcreis  Order  that  Defendant  Deliver  and  Convey  to 

Beceiver. 
[Title  of  the  cause.] 

It  appearing  to  my  satisfaction,  by  the  examination  of  the 
defendant  Y.  Z.  [and  of  0.  P.  and  Q.  E.,  produced,  sworn,  aud 


(<)  To  lay  foundation  for  proceedings    definitely  to  the  order.    Holcomb  «. 
for  contempt,  the  notice  should  refer    Jackson,  2  Edw.,  630. 
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examined  before  me  as  witnesses],  on  the  reference  before  me 
held  pursuant  to  the  order  appointing  me  referee  her.ein,  bear- 
ing date  on  the  day  of  ,  18  ,  that  said  defendant 
has  certain  goods  and  chattels,  as  of  his  own  property,  and  now 
in  his  possession,  to  wit  [describing  them  generally'] ;  also,  cer- 
tain bills,  notes,  and  evidences  of  debt,  that  is  to  say  [specifying 
them]  in  his  possession ;  also,  certain  accounts,  the  books  of 
original  entries  of  which  are  in  possession  or  under  the  control 
of  said  defendant  Y.  Z.  [&c.,  stating  as  particularly  as  may 
be  the  kind  and  description  of  property  discovered  upon  such 
examination] : 

I,  the  undersigned  referee,  do  hereby  order  and  direct  that 
the  said  defendant  do,  within  days  from  the  date  hereof, 

deliver  over  to  E.  C,  the  receiver  in  this  action,  the  said  per- 
sonal propej'ty,  bills,  notes,  and  evidences  of  debt,  and  books  of 
account  [each  of  said  defendants  delivering  to  said  receiver  so 
much  of  said  property,  bills,  notes,  evidences  of  debt,  and  books 
of  account  as  may  be  in  his  separate  possession] ;  and  also  all 
other  property  (not  exempt  from  execution),  evidences  of  debt, 
books  of  account,  &c.,  &c.,  owned  by  said  defendant  at  the 
time  of  the  commencement  of  this  action,  and  which  are  sus- 
ceptible of  delivery,  in  the  possession  of,  or  under  the  control 
of  [either  of  the]  defendant[s]. 

And  I  further  order  and  direct  that  said  defendant  T.  Z. 
execute  and  deliver  [a  general  assignment  to  said  receiver,  to 
be  approved  by  me ;  and  also  execute,  acknowledge,  and  deliver 
to  said  receiver],  {u)  under  my  direction,  a  conveyance  and 
assignment  of  the  real  estate  mentioned  in  said  complaint,  and 
of  the  rents,  issues,  and  profits  thereof.  [Signature  of] 

Referee. 


1616.  General  Assignment  to  Receiver  of  Partnership  Assets. 

This  indenture,  made  the  day  of  ,  18     ,  between 

W.  X.  and  T.  Z.,  heretofore  partners  in  trade,  doing  business  in 
the  city  of  under  the  style  of  ,  of  the  first  part ; 

(m)  Under  the  Code,  an  assignment    142),  except  as  to  real  property.  Moak 
is  not  necessary  in  a  creditor's  suit    «.  Coats,  33  Ba/ri.,  498. 
(Porter  v.  Willianis,  9  N.  T.  (5  8dd.), 
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and  E.  0.,  of,  &c.,  receiver  of  the  estate  and  effects  hereinafter 
referred  to,  appointed  by  tlie  Court  of  ,  of  the 

second  part. 

Whereas,  in  and  by  an  order  of  the  said  court,  before,  &c., 
in  a  certain  action  wherein  the  sai-d  "W.  X.  was  plaintiff  and  the 
said  T.  Z.  was  defendant,  it  was  ordered  that  it  be  referred, 
&c.  [here  recite  the  provision  of  the  order] ;  and  whereas  the 
said  party  of  the  second  part  has  been  duly  appointed  such 
receiver,  and  has  given  and  filed  the  requisite  security,  pursu- 
ant to  the  rules  and  practice  of  the  said  court,  and  to  the  pro- 
visions of  the  said  order : 

ISTow  THIS  nsTDENTUEE  WITNESSETH,  that  the  Said  parties  of  the 
first  part,  in  obedience  to  the  said  order,  and  in  consideration 
of  the  premises  aforesaid,  and  of  one  dollar  to  each  of  them  in 
hand  paid,  by  the  said  party  of  the  second  part  at  or  before  the 
execution  hereof,  the  receipt  whereof  is  hereby  acknowledged, 
have,  and  each  of  them  has,  conveyed,  assigned,  transferred, 
and  delivered  over,  and  by  these  presents  do,  and  each  of  them 
does,  convey,  assign,  transfer,  and  deliver  over  unto  the  said 
party  of  the  second  part,  under  the  direction  of  the  said  referee, 
testified  by  his  approval  indorsed  hereon,  all  and  every  the 
stock  in  trade,  good- will,  estate,  real  and  personal,  chattels-real, 
moneys,  outstanding  debts,  things  in  action,  equitable  interests, 
property,  and  effects  whatsoever  and  wheresoever,  of  or  belong- 
ing or  due  to  the  said  firm,  or  to  the  said  parties  of  the  first 
part  as  partners  therein,  or  in  which  the  said  firm,  or  they  or 
either  of  them,  as  such  partners,  had  any  estate,  right,  title,  or 
interest  at  the  time  of  filing  the  complaint  in  said  action,  to  wit, 
on  the  day  of  last ;  and  also  all  deeds,  wiitings, 

leases,  muniments  of  title,  books  of  account,  papers,  vouchers, 
and  other  evidences  whatsoever  relating  or  appertaining  thereto : 
To  HAVE  AND  TO  HOLD  the  Same  unto  him,  the  said  party  of 
'the  second  part,  as  such  receiver  as  aforesaid,  and  to  liis  succes 
sors  and  assigns,  subject  to  the  order,  direction,  and  control  of 
the  said  Court.     And  for  the  better  and  more  effectually 

enabling  the  said  party  of  the  second  part,  his  successors  and 
assigns,  to  recover  and  receive  all  or  any  part  of  the  stock, 
estate,  book-debts,  property,  choses  in  action,  and  effects  hereby 
conveyed,  assigned,  and  transferred,  they,  the  said  W.  X.  and 
y.  Z.,  have  made  and  appointed,  and  by  these  presents  do 
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make  and  appoint,  the  said  K.  C,  party  6f  the  second  part,  his 
successors  and  assigns,  the  attorney  and  attorneys  of  them,  the 
said  parties  of  the  first  part,  in  their  names,  or  in  his  own 
name,  to  commence,  continue,  discontinue,  and  again  bring, 
perfect,  and  carry  out  actions  and  suits  against  any  persons  or 
corporations,  for  or  on  account  of  all  or  any  part  of  the  said 
estate,  stock,  property,  book-debts,  choses  in  action,  or  efi'ects. 
In  witness  whereof  the  said  parties  of  the  first  part  have  here- 
unto set  their  hunds  and  seals  the  day  and  year  first  above 
written.  [Signatures  and  seals.] 

Sealed  and  delivered 
in  the  presence  of 

[  Wi1m,ess.] 

[Acknowledgment  or  Proof  as  of  a  deed  of  lands.] 

1517.  Referees  A^pproval. 

I  hereby  approve  the  within  assignment. 
[Date.]  [Signature  of] 

Eeferee. 

1518.  Transfer  of  Heal  Estate  to  Receiver. 

This  indenture,  made  the  day  of  5  18     ,  between 

Y.  Z.,  of,  &c.,  of  the  first  part,  and  E.  C,  receiver  appointed 
by  the  Court  of  ,  of  the  second  part : 

Whekeas  [insert  recitals  as  in  Form  1518]  : 

Now,  THIS  iNDENTiTEB  WITNESSETH,  that  the  Said  party  of  the 
first  part,  in  obedience  to  the  said  order,  and  in  consideration 
of  the  premises  aforesaid,  and  of  one  dollar  to  him  in  hand  paid 
by  the  said  party  of  the  second  part,  before  the  execution  here- 
of, the  receipt  whereof  is  hereby  acknowledged,  has  bargained, 
sold,  aliened,  released,  and  confirmed,  and  by  these  presents 
doth  grant,  bargain,  sell,  alien,  release,  and  confirm  unto  the 
said  party  of  the  second  part,  all  and  every  the  right,  title,  es- 
tate, and  interest  of  the  said  Y.  Z.,  party  of  the  first  part,  of 
and  in  all  that  certain  lot  [describing  the  premises]  (v)  together 

(v)  Where  tlie  assignment  in  a  credi-  held  for  the  defendant  ander  a  trust 
tor's  suit  is  in  general  terms,  of  aU  created  by  another  person  should  be  in 
his  estate,  the  exception  of  property    the  language  of  the  statute,  and  not  an 
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with  the  appurtenances,  rents,  issues,  and  profits  thereof;  and 
all  deeds,  evidences,  leases,  and  papers  relating  thereto. 

To  HAVE  AND  TO  HOLD,  all  and  every  the  same  unto  and  to  the 
use  of  the  said  E.  C,  party  of  the  second  part,  as  such  receiver, 
his  successors  and  assigns.  In  witness  whereof  the  said  party 
of  the  first  part  has  hereunto  set  his  hand  and  seal,  the  day  and 
year  first  above  written.  [Signature  and  seal.'] 

Sealed  and  delivered  in  the 
presence  of 

[Witness.] 

[Acknowledgment  or  Proof  as  in  case  of  other  deeds,  and 
JReferee's  Approval  as  above.] 


VI.  Seeking  Instetjotions.  (w) 
1519.  Notice  of  Motion  to  Insl/ruot  lieaeiver. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  [mention  pwpers  on  which  motion 
is  founded, — e.  g.,  the  affidavit  of  M.  N.,  or,  the  certificate  of 
the  referee,  of  which  a  copy  is  annexed],  the  undersigned  will 
move  the  court  at  a  special  term  to  be  held  at  ,  on  the 

day  of  )  18     >  at  o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
directing  the  receiver  heretofore  appointed  in  this  action  [here 
specify  what  directions  are  sought, — e.  g.,  thus]  :  to  proceed  in 
the  farther  discharge  of  his  trust  in  disposing  of  the  copartner- 
ship property  and  efi'ects ;  and  that  he  be  authorized  and  directed 
to  sell  the  entire  stock  in  trade  of  said  copartnership,  at  private 
sale,  to  ,  at  the  sum  agreed  upon,  to  wit,  &c.,  &c.  [stat- 

ing terms],  and  take  from  him  his  endorsed  notes  for  one  half  of 
the  purchase-money,  payable  at,  &c.,  and  for  such  other  or 


exception  of  particular  property  within  has  made  a  sale  or  assignment  of  all 

the  statute  (2  Bev.  Stat.,  173,  §  38) ;  his  furniture,  which  has  been  set  aside 

Degraw  «.  Clason,  11  Paige,  136.  as  against  creditors.  Sheldon  ®.  Weeks, 

It  is  proper  to  insert  an  exception  as  7  N.  T.  Leg.  Obs.,  57. 
to  furniture  exempt  by  law  from  exe-        {w)  For  proceedings  to  obtain  leave 

oution,  even  in  cases  where  the  debtor  to  sue,  see  Vol.  I.,  ante,  p.  26. 
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further  order  as  may  be  just,  with  costs  of  motion,  to  be  paid 
out  of  the  assets  in  the  hands  of  said  receiver. 

[Date.]  [Signatit/re.] 

[Address.] 

1520.  Notice  of  Recewer's  Petition  for  Direct/ions  as  to 
Distribution. 

[Address  to  the  attorneys 
of  each  party  in  in- 
terest.] 

TTpon  the  petition,  of  which  the  within  is  a  copy,  and  upon 
the  statement  of  facts,  and  the  schedules  thereto  annexed,  there- 
in referred  to,  I  shall  ajjply  to  one  of  the  justices  of  this  court, 
at  ,  on  the  day  of  ,  18     ,  at  o'clock  in 

the  noon,  for  an  order  directing  what  course  I  am  to  take 

in  reference  to  the  uncollected  notes,  and  accounts,  and  the 
furniture  in  my  possession,  and  also  for  an  order  directing  a 
reference  to  take  my  accounts  as  receiver,  and  discharging  me 
from  further  liability,  and  also  for  an  order  determining  your 
respective  priorities,  and  my  duties  as  to  paying  your  various 
claims  out  of  the  surplus  that  may  remain  in  my  hands,  or  out 
of  any  other  moneys  that  I  may  collect. 

[Date.]  [Signature  of] 

Receiver,  &c. 

1521.  Heceiver's  Petition  for  Leave  to  Sell,  (x) 

[Title  of  the  cause.] 
To  the  Court  of 

The  petition  of  R.  C,  receiver  in  this  cause,  shows: 

I.  That  having  been  appointed  by  order  of  this  court  [or 
otherwise],  on  the  day  of  >  18  ,  receiver  of  [hriefiy 
designate  estate],  your  petitioner  gave  the  requisite  bond  with 
sureties  which  was  duly  approved  and  filed,  and  he  is  now  act- 
ing in  the  discharge  of  the  said  trust. 

II.  That  it  appears  that  the  defendant  is  owner  of  certain 
real  property  known  and  described  as  follows :  [description  of 

{x)  For  a  petition  for  leave  to  sell  desperate  debts  and  doubtful  claims,  see 
E^.  on  Rec,  152 
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ihe premises,  and  state  also  what  interest  the  defendant  has  in 
it,  what  incumhrances  there  are  upon  it,  and  its  value]. 

III.  [State  reasons  for  asking  a  sale, — e.g.,  thus :']  That  yonr 
petitioner  has  found  no  goods,  or  chattels,  or  ehoses  in  ac- 
tion of  the  said  Y.  Z.,  out  of  which  any  money  can  be  made 
by  collection,  suit,  or  sale ;  and  the  said  land  is  the  only  availa- 
ble property. 

Wheeefoee,  your  petitioner  asks  an  order,  allowing  him  as 
such  receiver,  to  sell  by  public  auction,  and  convey,  all  the 
right,  title,  and  interest  of  the  said  T.  Z.,  of  and  in  the  said 
land ;  and  that  the  said  T.  Z.  join  in  such  deed  if  the  pur- 
chaser require  it,  and  for  such  other  or  further  order  as  may  be 
just.  [Signature  of~\ 

[Jurat.]  Receiver. 

YII.    AcCOTINTmG. 

1522.  Affidavit  of  Receiver  to  his  Account. 

[Title  of  the  cause.] 

R.  C,  of  ,  the  receiver  of  the  rents  and  profits  of  the 

estate  in  question  in  this  cause,  being  duly  sworn,  says : 

I.  That  the  foregoing  account  contains,  according  to  the  best 
of  this  deponent's  knowledge  and  belief,  a  full  and  true  ac- 
count of  all  the  rents  and  profits  of  the  said  estates  for  one  year, 
ending  on  the  day  of  j  18  >  being  from  the  foot 
of  his  former  account,  and  of  the  former  rents  returned  by 
his  said  former  account  to  be  in  arrear  and  nnreceived  at  the 
time  of  the  making  up  the  same,  which  have  been  received  by 
this  deponent,  or  any  other  person  by  his  order,  or  for  his  use 
[except  such  as  may  have  been  received  since  the  time  of  mak- 
ing up  the  foregoing  account,  which  are  or  will  be  brought  into 
his  subsequent  account]. 

II.  That  the  several  sums  of  money  mentioned  in  the  said 
foregoing  account  to  have  been  paid  or  allowed,  were  actually 
paid  or  allowed  by  this  deponent  for  or  on  account  of  the  said 
estates,  and  for  the  several  purposes  therein  mentioned,  accord- 
ing to  the  best  of  his  knowledge  and  belief. 

III.  That  he  does  not  know  of  any  error  or  omission  in  the 
said  foregoing  accounts  to  the  prejudice  of  any  of  the  parties  in 
the  said  cause.  [Signature.] 

[Jurat.] 
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1523.  Reference  to  Pass  Receiver's  Account. 

\The  object  of  motion,  or  of  the  order,  may  le  stated  thus  .■]  to 
take  aud  state  the  accounts  of  E..  C,  the-  said  receiver  in 
this  action,  and  to  ascertain  and  report  to  the  court  what,  if 
any,  of  the  property  and  assets  in  question  in  this  action 
remain  undisposed  of;  and  the  balance  of  cash  remaining  in  his 
hands  after  making  all  just  allowances  to  said  receiver  for  the 
costs  and  expenses  of  said  receivership  and  his  commissions,  as 
well  as  for  other  disbursements  and  payments  properly  made 
by  him,  on  account  of  said  trust-fund ;  \_where  the  'receiver  is  in 
fault,  and  the  motion  is  against  him,  add,  with  costs  of  this 
motion  to  be  paid  by  said  receiver  personally], 

VIII.  Removal. 
1524.  Notice  of  Motion  to  Review  Ajypointmunt. 

[^Object  of  motion  may  be  stated  thus:]  that  the  said  appoint- 
ment of  R.  C.  as  receiver  may  be  revoked ;  and  that  it  be 
referred  back  to  said  referee  [or,  referred  to  another  referee]  to 
appoint  a  new  receiver  in  this  action,  and  take  the  requisite 
security. 

1525.  Order  Thereon. 

[Direction  may  be  thus  ,•] 

Oedeeed,  that  it  be  referred  back  to  E..  F.  [the  referee  here- 
tofore appointed]  to  review  the  appointment  of  R.  0.  as  receiver 
in  this  cause ;  and  that  the  same  may  be  supported  and  opposed 
by  further  evidence ;  and  that  upon  such  review,  and  upon 
due  hearing  of  the  parties,  the  said  referee  proceed  to  appoint 
a  receiver  in  this  action,  pursuant,  in  all  respects,  to  said 
order. 

[Or,  that  the  order  of  reference  to  R.  F.  to  appoint  a  receiver 
in  this  action,  dated  the  day  of  ,  18     ,  be  revoked 

and  set  aside,  and  that  it  be  referred,  here  proceed  as  in  an 
original  order.'] 

1526.  Notice  of  Motion  to  Remove  Receiver. 

[The  object  of  motion  may  he  stated  thus:]  that  R.  C.  ap- 
pointed receiver  in  this  action  be  removed  [and  that  it  be 


RECEIVERS.  401 


Motion  to  Discliarge. 


referred  to  a  referee  to, — or,  that  the  court  do, — appoint  a  sub- 
stitute in  his  place,  and  take  the  requisite  security],  and  for  the 
costs  of  this  motion  [to  be  paid  by  said  E.  0.  personally]. 

1527.  Notice  of  Motion  to  Discharge. 

[The  object  of  motion  may  he  stated  thus:"]  that  E.  C,  the 
receiver  appointed  in  this  action  be  discharged ;  and  that  on 
an  accounting  by  him,  and  a  delivery  of  all  property  and  other 
things  held  by  him  as  such  receiver,  to  be  made  as  the  court 
may  direct,  the  bond  entered  into  by  him,  the  said  receiver, 
and  his  sureties,  may  be  vacated  [and  that  the  plaintiff  may 
pay  him,  the  said  receiver,  the  sum  of  dollars,  reported 

due  to  him  by  the  report  of  ,  dated  the  day  of 

,  18    ,  pursuant  to  an  order  made  in  this  cause  the 
day  of  ,  18    ]  ;  and  for  the  costs  of  this  motion. 

Vol.  n.— 26 
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CHAPTEK  XXY. 

SATISFACTION  OF  ADMITTED  CLAIM. 

1538.  Notice  of  motion  for  payment  of  part  of  claim,  or  for  delivery  of 

property ■' p.  402 

1539.  Order  to  deliver  property 402 

1530.  Order  to  satisfy  part  of  plaintiff's  claim 403 

1528.  Notice  of  Motion  for  Payment  of  Part  of  Claim,  or  fm' 
Delivery  of  Projperty. 

[Title  of  the  cause.] 

Take  notice,  that  on  the  pleadings  in  this  action,  the  nnder- 
signed  will  move  the  court,  at  a  special  term  to  be  held  at 
,  on  the  day  of  ,  18     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  an  order  that  [state  oiject  as  in  either  following  forms'],  and 
for  such  other  or  further  relief  as  may  be  just  [and  for  the  costa 
of  this  motion].  [Signature.] 

[Date.] 

[Address  to] 

Defendant's  attorney. 

1529.  Order  to  Deliver  Property. 

[Title  of  the  cause.]  [At  a  special  term,  &c.] 

On  the  pleadings  in  this  action,  whereby  it  appears  that  the 
■defendant  Y.  Z.  admits  that  he  has  in  his  possession  [or,  under 
his  control],  the  property  hereinafter  mentioned,  and  that  it  is 
the  property  of  the  plaintiff;  [and  on  reading  and  tiling  proof 
of  due  service  of  notice  of  this  motion,]  on  motion  of  O.  P., 
counsel  for  plaintiff,  after  hearing  Q.  K.,  counsel  for  defendant 
[or,  and  no  one  appearing],  in  opposition : 

Oedered,  that  the  defendant  Y.  Z.  within  days  after 

the  service  of  this  order,  deposit  in  court  [specifying  the  prop- 
erty], subject  to  the  further  direction  of  the  court  [or,  deliver 
to  the  plaintiff,  specifying  the  property],  [and  pay  dollars 

costs  of  motion.] 
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1530.  Order  to  Satisfy  Pa/rt  of  Plaintiff  ^s  Claim. 

[Title  of  the  cause.]  [At  a  sj>eoial  term,  c&c] 

On  the  pleadings  in  this  action,  whereby  it  appears  that  the 
defendant  admits  that  the  plaintiff  justly  claims  from  him 
dollars  [and  on  reading  and  filing  proof  of  due  service  of  notice 
of  this  motion],  now,  on  motion  of  O.  P.,  counsel  for  plaintiff, 
after  hearing  Q.  E.,  counsel  for  defendant  [or,  no  one  appear- 
ing], in  opposition : 

Ordered,  that  the  defendant  pay  to  the  plaintiff,  within 
days  after  service  of  this  order,  dollars,  with  interest 

from  the  day  of  ,  18     [and  dollars,  costs  of 

motion];  and  that  the  plaintiff  have  leave  to  issue  execution 
against  the  property  [and  person]  of  the  defendant  for  the  same, 
if  not  so  paid. 
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CHAPTEK  XXVI. 

MEANS  OF  EVIDENCE. 


Section  I. 

ADMISSIONS  ;  AND  NOTICES  TO  PEODUCE. 

I.  Admission  ok  kequest. 

1531.  Notice  requesting  admission  of  documentary  evidence  ...  p.  404 

1533.  Admission  thereunder 404 

n.  Stiptjiations  to  admit. 

1533.  Stipulation  to  admit  documents 405 

1534.  Short  form ; — admission  by  one  party 405 

1535.  Stipulation  to  admit  facts 406 

in.  Notice  to  produce  document  at  tbiai. 

1536.  Notice  to  produce 406 

L  Admission  on  Eequest. 

1531.  Notice  Mequesting  Admission  of  Documentary  Eoidenoe. 

[Title  of  the  cause.] 

Take  notice,  that  the  undersigned  proposes  to  adduce  in 
evidence  upon  the  trial  the  document  \or,  the  several  docu- 
ments] hereto  annexed  and  exhibited  to  you,  and  that  you  are 
requested  to  give  an  admission  in  writing  of  the  genuineness  of 
the  same  £respectively],  pursuant  to  section  388  of  the  Code  oi 
Procedure.  \_Signatv/re.] 

[Date.'] 

[Address.l 

1532.  Admission  Thereimder. 
[Title  of  the  cause.] 

I  hereby  make  the  admission  above  requested  [and  where 
enh/  a  part  of  several  documents  are  admitted,  add,  so  far  as 
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relates  to  the  bond  annexed,  and  refuse  to  make  any  othei* 
admission].  [Signature.]  (a) 

[Date.] 

II.  Stipulations  to  Admit. 
1533.  Stipulation  to  Admit  Documents. 

[Title  of  the  cause.] 

It  is  hereby  stipulated  and  agreed  that  the  documents  here- 
under described  [and  to  which  we  have  respectively  set  our 
names  on  the  first  and  last  pages  thereof]  shall  and  may  be 
admitted  and  read  and  used  as  evidence  at  the  trial  of  this 
cause ;  and  that  such  of  the  said  documents  as  are  described  as 
copies  or  extracts  shall  be  deemed  and  taken  to  be,  and  shall  be 
used  as,  true  copies  or  extracts,  without  further  proving  the 
same ;  and  that  such  copies  or  extracts  shall,  and  may  be,  read 
in  evidence  as  primary  and  the  best  evidence,  and  not  as 
secondary  evidence ;  and  that  the  original  documents  shall  not 
be  required  to  be  produced,  or  any  evidence  as  to  the  same,  or 
of  the  proper  custody  thereof,  or  as  to  the  non-production  of  the 
same ;  and  no  objection  shall  be  taken  to  the  reading  as 
evidence  the  documents  so  marked,  saving  all  just  exceptions 
to  the  admissibility  of  the  originals  as  evidence. 

The  following  are  the  documents  above  referred  to  [describing 
them,  and  referring  to  a  figure  or  letter  indorsed]. 

[Date.]  [Signatures.] 

1534.  Short  Form  I — Admission  ly  One  Party. 

[Title  of  the  cause.] 

For  the  purposes  of  the  trial  of  this  action,  the  due  execution 
by  the  above-named  defendant,  and  the  genuineness,  of  the 
annexed  contract  are  hereby  admitted;  and  the  same  may  be 
read  in  evidence  upon  the  trial  of  said  action,  without  further 
proof.  [Signature  of] 

[Date.]        •  Defendant's  attorney. 

id)  If  tlie  admission  is  signed  by  a    proved  or  acknowledged.    See  Forms 
party  not  an  attorney,  it  should  be    141, 143,  Vol.  I.,  ante,  p.  107. 
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1535.  Stipulation  to  Admit  Facts,  (b) 

[Title  of  the  cause.] 

It  is  hereby  stipulated  and  agreed  that  the  following  facta 
are,  and  shall  be,  admitted  by  both  parties  for  the  purposes  of, 
and  on,  the  trial  of  this  action  [here  state  the  facts']. 

\l)ate.]  [Signatures.] 

III.  Notice  to  peoduoe  Documents  at  Trial. 

]  536.  Notice  to  Produce,  (c) 

[Title  of  the  cause.] 

Take  notice,  that  you  are  hereby  required  to  produce,  on  the 
trial  of  this  cause  (c?)  [a  certain — here  describe  the  paper  sought, 
or,  if  there  are  several,  say :]  the  following-described  papers : 

I.  A  deed  bearing  date  on  or  about  the  day  of  , 
18  ,  and  executed,  or  purporting  to  be  executed,  between 
M.  N.  and  O.  P.,  and  to  convey  a  farm  in  the  town  of  S. 

II.  All  books  of  accounts  kept  by  M.  N.  in  his  business  at  S., 
from  the  day  of  to  the  day  of  ,  and 
containing  entries  relating  to  dealings  between  M.  IS.,  and 
O.  P. 

Also  all  other  documents,  letters,  books,  papers,  and  writings 
whatsoever,  in  your  control,  containing  any  entry,  memoran- 
dum, or  other  matter  in  any  wise  relating  to  the  matters  in 
question  in  this  cause,  (e)  [Signature.] 

[Date.] 

[Address.]  i 

(6)  Wliere  botli  facts  and  documents  the  notice  should  specify  the  persona 

are  admitted,  one  stipulation  embody-  between    whom    the    correspondence 

ing  both  forms  will  answer.  sought  for  took  place ;  and  if  not  the 

(c)  It  will  often  be  found  useful  in  dates  of  each  letter,  at  least  the  period 
practice  to  give  such  notice  as  the  within  which  the  correspondence  took 
above,  calling  for  every  document  that  place. 

may  be  wanted.  As  to  what  wiU  be  sufficiently  specific, 

(d)  One  notice  given  in  this  form  is  compare  Walden  v.  Davison,  11  Wend., 
sufficient,  without  repetition  at  subse-  65 ;  Jones  v.  Edwards,  MeClel.  &  Y., 
quent  circuits.  Gilmore  v.  Wale,  139 ;  France  «.  Lucy,  S,.  &  M.,  341 ; 
Anth.  N.  P.,  87 ;  Jackson  ».  Shearman,  Jacob  ■».  Lees,  %  M.&  S.,  33 ;  Morris 
6  Johns.,  19.  V.  Hannen,  1  Car.  &  M.,  29  ;  2  if.  <fc  B., 

(«)  This  clause  should  be  made  more    392 ;  Rogers  «.  Custanoe,  Id.,  179. 
specific,  if  possible.    Thus,  as  to  letters, 
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Notice  of  Motion  for  Discovery  of  Papers. 

Section  II. 

DISCOVERY  AND  INSPECTION. 

1537.  Notice  of  motion  to  obtain  copies p.  407 

1538.  Notice  of  motion  for  deposit  and  inspection 407 

1539.  Affidavit 408 

1540.  Or^er  to  deliver  copies 408 

1541.  Order  to  deposit  for  inspection ' 409 


1537.  Notice  of  Motion  to  Oltaim,  Copies. 

[^Title  of  the  cause.] 

Take  notice  that  on  the  complaint  [or,  on  the  pleadings]  in 
this  action,  and  on  affidavits,  copies  of  which  are  annexed, 
the  undersigned  will  move  the  court  at  a  special  term  to  be 
held  at  ,  on  the  day  of  ,  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard  [or,  will  move  before  Mr.  Justice  ,  at  his  office 

in  the  city  of  ,  on  the  day  of  18     ,  at 

o'clock  in  the  noon],  for  an  order  that  plaintiff  [or,  de- 

fendant] *  deliver  to  the  defendant  [or,  plaintiff]  a  sworn  copy 
of  the  contract  [or  other  papers']  in  said  affidavit  mentioned,* 
and  for  such  other  or  further  order  as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1538.  Notice  of  Motion  for  Deposit  and  Inspection. 

[As  in  preceding  form,,  substituting  for  the  words  between 
the  *  *,]  to  deposit  his  book,  or  books  of  account,  containing 
entries  relating  to  moneys  collected  and  received  by  him  for 
the  plaintiff,  in  the  office  of  the  clerk  of  the  county  of  , 

on  or  before  the  day  of  next,  and  that  the 

same,  remain  in  the  office  of  said  clerk  until  the  day 

of  said  ,  that  the  plaintiff  may  inspect  said  book  or 

books,  and  take  copies  of  such  entries. 
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1639.  Affidmit.ia) 
[Title  of  the  cause.] 
[  Venue.] 
T.  Z.  [defendant]  above  named,  being  duly  sworn,  says : 

I.  That  this  action  is  brought  [here  briefly  state  its  nature : 
see  Forms  1225-1301]. 

II.  [Here  state  condition  of  the  cause, — e.  g.]  That  issue  has 
been  joined  by  the  service,  on  the  day  of  last,  of 
defendant's  answer  [or,  plaintiff's  reply] ;  and  that  the  cause 
has  been  placed  on  the  calendar,  but  not  noticed  for  trial. 

III.  That  during  the  negotiation  for,  and  in  making  the 
agreement  sued  on,  deponent  wrote  to  the  plaintiff  several 
letters  relating  thereto,  bearing  date  about  the  day  of' 

,  &c.,  respectively,  which,  or  some  of  them  as  deponent 
is  informed  and  believes,  constitute  said  agreement ;  and  are,  as 
deponent  is  advised  and  believes,  material  and  necessary  to  this 
defence  upon  the  trial  of  this  cause  [or  where  the  application  is 
made  in  order  to  plead,  to  enable  him  to  answer  herein]  ;  and 
that  he  cannot  safely  proceed  [to  trial]  without  them,  or  sworn 
copies  of  them. 

lY.  That  none  of  said  letters  are  in  the  possession  or  under 
the  control  of  deponent,  nor  has  he  kept  any  copies  of,  or  ex- 
tracts from  them. 

V.  That  said  letters  are  as  deponent  verily  believes  in  the 
possession  or  control  of  the  plaintiff.  [Signature.] 

[Jurat.] 

1640.  Order  to  Deliver  Sworn  Ccypies. 

[Date, — or, 
[Title  of  the  cause.]  [At  a  special  term,  c6c.] 

On  reading  and  filing  the  affidavit  of  Y.  Z.,  and  on  the  plead- 
ings herein,  and  on  motion  of  O.  P.,  for  the  [defendant],  and 
after  hearing  Q.  E.,  for  the  [plaintiff],  [or,  and  on  proof  of 
due  service  of  notice  of  this  motion,  no  one  appearing]  in 
opposition : 

Oedebkd,  that  the  [plaintiff]  in  this  action  *  deliver  to  the 


(a)  The  requiates  of  these  affidavits,  of  which  the  above  is  only  a  simple 
example,  are  prescrihed  by  BvZe  15  of  1858. 
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[defendant]  sworn  copies  of  all  [specifying  the  documents], 
■within  days  after  service  of  a  copy  of  this  order ;  *  and 

that  ia  case  of  his  omitting  to  comply,  the  defendant  may  move 
to  nonsuit  him  [or,  the  plaintiff  may  move  to  strike  out  his 
answer,  &c.,  &c.] 

And  it  is  fdethee  oedeeed,  that  have  dollars 

costs  of  this  motion,  to  abide  the  event  of  the  action. 


1541.  Order  to  Deposit  for  Inspection, 

[As  in  preceding  forvr,  substituting  for  the  part  between 
the  *  *,]  produce  and  deposit  [specif ying  the  books  or  docu- 
ments] in  the  office  of  the  clerk  of  the  county  of  ,  within 
days  from  the  service  of  a  copy  of  this  order,  to  enable 
the  defendant  [or,  plaintiff]  to  examine  and  take  copies  of  said 
entries;  and  that  written  notice  be  served  by  the  [plaintiff] 
upon  the  attorney  of  the  [defendant],  of  such  deposit,  when  the 
same  is  made ;  and  that  the  said  so  remain  in  the  office 
of  said  clerk  during            days  from  the  service  of  such  notice. 
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I.  The  Commission. 
154:2.  Notioe  of  Motion  for  Commission,  {a) 

[Title  of  the  cause.] 

Take  notice,  that  on  the  affidavit  of  which  a  copy  is  here- 
with served,  and  on  all  the  pleadings  and  proceedings  in  this 
cause,  the  undersigned  will  move  the  court,  at  a  special  term 
thereof  to  be  held  at  ,  on  the  day  of  ,  18     , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as 

counsel  can  be  heard  \or,  before  the  Hon.  ,  one  of  the 

judges  of  this  court,  at  his  chambers  in  the  city  of  ,  on 

the  day  of  ,  18     ,  at  o'clock  in  the 

noon],  to  grant  a  commission  *  in  this  action,  directed  to  J.  L., 
Esq.,  of  ,  counsellor-at-law,  for  the  examination  on  oath  of 

M.  N.,  of  ,  as  a  witness  herein,  on  behalf  of-the  plaintiff 

[or,  the  defendant],  upon  interrogatories  to  be  annexed  [in 
which  defendant  will  be  at  liberty  to  join],  [and  that  the  trial 
of  this  action  be  stayed  until  the  return  of  such  commission] ; 
or  for  such  other  relief  as  may  be  just.  [Signature^ 

[Date.] 

[Address.] 

1543.  Another  Form  ; — ly  Order  to  Show  Cause. 

[Title  of  the  cause.] 

On  reading  the  affidavit  of  Y.  Z.  annexed : 

Oedeeed,  that  the  [plaintiff]  show  cause  l^efore  me  at  my 


{a)  EigM  days'  notice  is  given  under  the  Code. 
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AfBdavit  to  Move  for  Commission. 


office,  in  the  city  of 


on  the 


day  of 


18 


why  a  commission  should  not  issue  [continue  as  in  preceding 
form,  from  the  *  to  the  end,  adding ;]  and  it  is  further  ordered, 
that  a  copy  of  this  order,  together  with  the  affidavit  upon 
which  the  same  is  granted,  be  served  upon  the  attorney  for  the 
[plaintiff],  at  least  days  before  the  time  to  show  cause 

above  specified.  {Signature  of  judge.] 

[Date.] 


1544.  Affidavit. 

[Title  of  the  cause.] 
[  Venue.] 
Y.  Z.,  being  duly  sworn,  says : 

I.  That  he  is  the  [defendant]  in  this  action.  (5) 

II.  That  an  issue  of  fact  was  joined  herein  (c)  on  the 

day  of  ,18     ,  by  the  service  of  defendant's  answer  [or, 

plaintiff's  reply]  herein  [and  the  cause  has  been  noticed  for 
trial  by  the  [plaintiff]  for  the  circuit,  to  be  held  at  ]. 

III.  That  deponent  has  fully  and  fairly  stated  the  case  in  this 
cause  to  O.  P.,  Esq.,  his  counsel  therein,  who  resides  at 
No.  ,  street,  in  the  city  of  ;  and  has  fully 
and  fairly  disclosed  to  him  the  facts  which  he  expects  to  prove 
by  the  witness  [or,  by  each  and  every  of  the  witnesses]  here- 
after named,  {d.) 

IV.  That  deponent  is  advised  by  his  said  counsel,  after  such 
statement,  and  verily  believes,  that  [he  has  a  good  'and  substan- 
tial defence  to  this  action  on  the  merits  thereof,  (e)  and  that] 


(&)  TMs  affidavit  may  be  made  by 
any  person  acquainted  with  the  facts, 
if  no  stay  of  proceedings  is  desired  (De 
Mar  t).  Van  Zandt,  2  JoJms.  Gas.,  69)  ; 
but  if  otherwise^  it  will  be  better  that 
■  the  affidavit  should  be  made  by  the 
applicant,  or  an  excuse  given  for  its 
not  being  so  made. ,  See  Eaton  v. 
North,  7  Ba/rb.,  631. 

(c)  The  affidavit  must  show  that  an 
issue  of  fact  has  been  joined.  Allen  ». 
Hend  roe,  0  Cow.,  400. 

((i)   This    paragraph   ig    necessary. 


Seymour  v.  Strong,  19  Wend.,  98.  But 
it  is  not  necessary  to  state  wliat  facts 
are  expected  to  be  proved  by  the  wit 
nesses.  Eaton  ».  North,  7  Barh.,  631. 
(c)  The  clause  in  brackets  is  neces- 
sary where  the  motion  is  made  by  the 
defendant,  and  a  stay  of  proceedings  is 
desired.  Franklin  v.  U.  S.  Ins.  Co.,  3 
Johns.  Gas.,  385 ;  Brisban  i>.  Hoyt,.  1 
Wend.,  27 ;  Meeoh  v.  Calkins,  4  Hill, 
534.  If  no  stay  is  sought,  merits  need 
not  be  sworn  to.  "Warner  v.  Harvey, 
9  Wend.,  444;  Meech  v.  Calkins,  supra. 
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J.  L.  and  M.  N.  are,  and  each  and  every  of  them  is,  a  material 
witness  {f)  for  deponent  on  the  trial  of  this  action,  {g) 

V.  That  neither  the  said  J.  L.  nor  the  said  M.  N.  reside  in 
this  State,  but  they  and  each  of  them  reside  at  ,  in  the 

State  of  .  (A)  {Signature-.^ 

[Jurat.'] 

1545.  Order  for  a  Commission. 

[If  made  at  special  term,  say, 
[Title  of  the  cause.]  At  a  special  term,  c&c] 

On  reading  and  filing  notice  of  motion  and  affidavit  of  Y.  Z., 
and  on  the  pleadings  and  proceedings  in  this  action,  on  motion 
*  of  O.  P.,  counsel  for  defendant,  and  after  hearing  Q.  E.,  coun- 
sel for  plaintiflf  [or,  and  on  proof  of  due  service  of  notice  of 
motion,  and  no  one  appearing],  in  opposition : 

Oedbeed,  that  a  commission  issue  in  this  action,  directed  to 
J.  L.,  Esq.,  of  ,  counsellor-at-law,  to  examine  under  oath, 

upon  interrogatories  to  be  annexed  thereto,  M.  N.,  of  , 

a  witness  on  behalf  of  the  [defendant] ;  {i)  that  the  [plaintifi"]  be 
at  liberty  to  join  in  the  said  commission ;  and  that  the  trial  of 
this  action  be  stayed  until  the  return  thereof  [and  it  is  further 
ordered  that  dollars  costs  of  this  motion  abide  the  event 

of  the  action]. 

(/)  The  materiality  of  the  witness  therefrom  for  a  considerable  length  of 

(see  Baton  «.  North,  7  Barb.,  6SV),  and  time.    Pooler  v.  Maples,  1  Wend.,  65. 

the  advice  of  counsel  as  to  the  same  (i)  The  order  should  properly  name 

^Lansing  i}.  Mickles,  1  Sow.  Pr.,  248),  the  commissioners  and  the  witnesses 

must  he  sworn  to ;  unless  the  aiEdavit  (see  Wright  v.  Jessup,  3  Duer,  643). 

is  made  by  the  counsel  for  the  appli-  though  it  is  not  irregular  for  the  want 

cant,  in  which  case  the  averment  of  of  their  names.    The  forms  given  in 

advice  may  be  omitted.    Beall  v.  Dey,  some  books  contain  directions  as  to  the 

7  Wend.,  513.    See  Eaton  v.  North,  7  mode  of  returning  the  commission  ;  but 

Barb.,  631.    t'or  form  of  oath  to  merits  this  is  irregular,  and  the  directions  are 

by  counsel,  see  p.  184,  ante,  note  (g).  void,  and  perhaps  the  commission  also. 

{g)  It  is  not  necessary  to  aver  that  Such  directions  are  only  to  be  given  by 

the  applicant  cannot  safely  proceed  to  the  officer  settling  the  interrogatories. 

trial  without  the  witness's  testimony.  Fleming  d.  HoUenback,  7  Barb.,  371. 

Brackett  ».  Dudley,  1  Cow.,  309.  The  order  must  bo  filed  (3  lie-o.  Stat, 

(h)  See  3  Bev.  Stat.,  393.    It  will  be  394) ;  and  il  not  filed,  the  couiini-siion 

sufficient,  however,  to  aver  that  the  itselt  is  rendered  irregular.     Whitney 

witness,  though  usually  a  resident  of  ®.  Wyncoop,  4  Abbotts'  Br.,  370. 
this  State,  is  absent,  and  will  be  absent 
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Order  that  Commission  Issue.     Leave  to  Cross-examine  Orally. 


1546.  Another-  Form  ; — on  Return  of  Order  to  Show  Cause. 
[Title  of  the  cause.] 

An  order  having  been  heretofore  made  by  me,  founded  upon 
the  affidavit  of  the  [defendant],  requiring  the  [plaintiff]  to 
show  cause  why  a  commission  should  not  issue  to  examine 
M.  N.,  of  ,  in  the  State  of  ,  as  a  witness  in  this 

action,  which  said  order  w^as  returnable  before  me  this  day,  at 
my  office,  in  the  city  of  :  now,  on  motion  [continue  as  in 

ipreceding  form,  from  the  *]. 

1547.  Order  to  Show  Cause  why  the  Witness  should  not  be 
Cross-examined  Orally,  {j) 

[Title  of  the  cause.] 

On  reading  the  affidavit  of  A.  B.,  annexed : 

Ordered,  that  the  defendants  show 'cause  why  the  witnesses 
named  in  the  order  for  commission  made  in  this  action,  on  the 
day  of  5 18     ,  should  not  be  orally  cross-examined 

on  the  part  of  the  plaintiff,  and  leave  to  so  cross-examine  be 
granted  to  the  plaintiff";  and  why,  unless  the  defendants  con- 
sent to  such  oral  examination,  the  order  for  commission  should 
not  be  vacated ;  and  why  such  further  or  other  relief  should  not 
be  granted  to  the  plaintiff  as  ni&y  be  just. 

1548.  Order  Absolute  Thereon. 

[Commencement  and  recitals  as  in  Form  1545  or  1546 :] 
Okdeeed,   that  the   counsel  for  the  respective  parties,  or 
either  of  them,  be,  and  they  are,  hereby,  authorized  and  allowed 
to  attend  before  the  commissioners,  upon  the  execution  of  the 
commission  granted  by  order  made  in  this  action  on  the 
day  of  5  18     ,  and  orally  examine  and  cross-examine  said 

witnesses,  or  either  of  them;  such  oral  examination  to  be 
reduced  to  writing  by  the  acting  commissioner,  and  annexed 
to,  and  returned  with,  a,nd  as  part  of  said  commission.  It  is 
further  ordered,  that  at  least  two  days'  previous  notice,  in 


(j)  Tliis  and  the  following  form  are    Abbotts' Pr.,  373,  note),  where  the  facta 
sustained  by  Clayton  «.  Yarrington  (16    on  which  it  was  granted  are  stated. 
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■writing,  of  the  time  and  place  of  executing  said  commission,  be 
served  by  the  attorneys  for  the  defendants  on  the  plaintiff's  at- 
torney. It  is  further  ordered,  that  in  case  the  attorneys  for  the 
defendants,  who  moved  for  the  commission,  do  not,  M'ithin  ten 
days  after  the  service  of  a  copy  of  this  order,  elect,  and  serve 
notice  of  such  election  on  plaintiff's  attorney,  to  permit  the 
counsel  for  the  plaintiff  to  examine  said  witnesses,  and  each  of 
them,  orally,  as  authorized  by  this  order,  and  to  comply  with 
the  terms  and  conditions  hereof,  then  the  order,  made  at  special 
term,  on  the  day  of  j  18     ,  granting  a  commission, 

be,  and  the  same  is,  hereby,  vacated.  The  said  order,  made  at 
special  term,  on  the  day  of  .  ,  18     ,  is  hereby  modi-^ 

fied  in  accordance  with  this  order. 

1549.   Commission  to  Examine  Witnesses. 

The  People  of  the  State  of  New  York. 

[Seal]  {7c) 

To  J.  L.,  Esq.,  of  ,  greeting : 

Wherkas,  it  appears  to  our  [Supreme]  Conrt  that  M.  'N.,  (I)  of 
[or,  now  sojourning  in]  ,  in  your  said  State,  is  a  material 

witness  in  an  action  now  pending  in  our  said  court,  between 
A.  B.,  plaintiff,  and  Y.  Z.,  defendant ;  we  have,  therefore,  ap- 
pointed, and  do  hereby  appoint  jou  [or,  any  two  of  you]  a  com- 
missioner to  examine  the  said  witness,  and  hereby  authorize  you 
[or,  any  two  of  you]  to  examine  him  [or,  when  there  are  several, 
said  witnesses,  or  such  of  them  as  shall  be  produced  before  you, 

■ ■ s 

(X;)  The  -n'ant  of  a  seal  is  a  fatal  de-  aUowable.    Forrest  ii.  Forrest,  3  Bosw., 

feet.    Ford  «.  Williams,  24  JV.  T.,  359  ;  661 ;  S.  C,  9  Abbotts'  Pr.,  289. 

Tracy  D.  Suydam,  ^QBa/rb.,  110;  Whit-  Where  the  names  are  not  known  to 

ney  ti.  Wyncoop,  4  Abbotts'  Pr.,  370.  the  party,  if  they  are  sufficiently  de- 

(J)  In  general,  witnesses  to  be  ex-  scribed,  and  their  evidence  is  shown  to 
amined  under  a  commission  must  be  be  material,  the  commission  may  bo 
named  in  it ;  and  this  rule  is  never  issued  describing  them, — e.  g.,  as  "  the 
departed  from  except  under  very  special  clerks  of  the  plaintiff  at  Trieste."  Shai- 
circumstances,  and  never  when,  by  fer  v.  WUcox,  3  Mall,  502. 
reasonable  diligence,  the  names  might  As  to  the  effect  of  a  misnomer,  corn- 
have  been  ascertained.  Wright  «.  pare  Hays  s.  Phelps,  l/S'an(Z/'.,  64  ;Keeler 
Jessup,  S  Vuer,  643.  v.  Vanderpool,  1  Code  P.,  N.  8.,  389  ; 

The  witnesses  must  be  known,  and  Brown  v.  Southworth,  9  Paige,  351 ; 

In  some  way  identified  if  not  by  name.  Blachett  v.  Laimbeer,  1  Saiidf.   Gh., 

A  commission  to  find  witnesses  is  not  366. 
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and  each  apart]  vinder  his  corporal  oath,  first  taken  before  you, 
upon  the  interrogatories  hereto  annexed,  and  direct  you  [or, 
such  two  of  you]  to  reduce  his  [or,  their]  testimony  to  wi-iting, 
and  to  cause  the  same  to  be  signed  by  him  [or,  them]  and  you, 
and  to  return  the  same,  annexed  to  this  commission,  with  all 
convenient  speed,  to  our  said  court,  enclosed  under  your  seal. 

Witness,  the  Honorable  ,  a  justice  of  the  said  court, 

at  ,  in  ,  the  day  of  ,  18     . 

[Signature  of] 

[/Signature  of  the  moving  attorney I\  Clerk. 

[Annex  copy  of  Section  16,  2  Rev.  Stat.,  395.]  {m) 

1550.  Direction  for  Return,  (w) 

Let  the  within  commission  be  returned  by  mail  [or,  by  an 
agent  jippointed  by  the  commissioner],  directed  to  the  clerk 
of  the  county  of  .  [Judgis  signature?^  (o) 

lDaU.'\ 

1551.  Interrogatories  on  Commiission. — General  Form. 

[Title  of  the  cause.'] 

Interrogatories  to  be  administered  to  M.  N".,  of  ,  a 

witness  to  be  examined  under  the  annexed  commission,  on 
behalf  of  the  plaintiff  [or,  defendant],  {p)  in  the  above-entitled 
action. 


(m)  A  copy  of  tMs  section  is  required  statute  intends  the  direction  to  be  in- 
to be  annexed,  for  tlie  purpose  of  in-  dorsed  on  the  commission ;  but  a  sub- 
structing  the  commissioner  as  to  his  stantial  compliance  is  sufficient ;  and 
duties.  2  Sev.  Stat,  395,  §  16.  Bi^t  the  commission  is  regular,  though  the 
the  court  will  presume  that  it  was  direction  be  in  the  body  of  the  corn- 
annexed,  if  the  commission  is  duly  mission.  Hall  v.  Barton,  25  Barb., 
executed.  Williams  v.  Eldridge,  1  274. 
Sill,  249.  So,  where  the  interrogatories  are  an- 

.And  if  the  substance  of  the  section  is  nexed,  if  the  officer  put  his  direction 

contained  in  the  body  of  the  commis-  upon  the  interrogatories,  this  is  a  com- 

sion,  that  is  sufficient.    Hall  «.  Barton,  pliance  with   the    statute.     Hurd  v. 

25  Bari.,  274.                                .  Pendrigh,  2  Hill,  502. 

(ra)  This  must  be  made  by  the  officer  (o)  This  signature  is  essential.  Craw- 

who  settles  the  interrogatories.    Mem-  ford  v.  Lopes,  35  Barb.,  449. 

Ing  V.  HoUenback,  7  Barb.,  271.    The  (p)  K  both  parties  join,  each  will 
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First.  What  is  your  Bame,'  age,  occupation,  and  place  of 
residence  ? 

Second.  Do  yon  know  the  parties  above  named,  or  any  of 
them  ?  If  yea,  which  of  them,  and  how  long  have  you  known 
each  of  them  ? 

Third.  [Here  insert  any  questions  appropriate  to  the  cause  : 
see  forms.,  infra.'] 

Lastly,  {q)  Do  you  know  of  any  thing  concerning  the  matters 
in  question,  that  may  tend  to  the  benefit  and  advantage  of  the 
[defendant]  ?  If  yea,  declare  the  same  fully  and  at  large,  as 
if  you  had  been  particularly  interrogated  concerning  the 
same,  if)    [Annex  documents  to  he  identified,  if  any.] 

[Signature  of  the  moving 
party  or  his  counsel.]  («) 

1552.  Interrogatories  to  Prove  Execution  of  Deed. 

Third.  Look  at  the  deed  [a  copy  {t)  of  which  is]  ndw  pro- 
duced and  shown  to  you,  marked  A,  and  purporting  to  be 

serve  on  the  other  his  interrogatories,  tied  by  a  judge  of  the  court,  or  by  an 

and  afterwards  his  cross-interrogato-  oflBcer  authorized  to  perform  the  duties 

ries.  of  such  judge  out  of  court.  3  Bev.  Stat., 

{q)  The  questions  must  be  so  framed  394. 

in  the  draft  that  they  mU  be  admissi-  The  moving  party  must  give  four 

ble  on  the  trial.  days'  notice  of  the  time  and  place  of 

The  forms  above  will  serve  merely  settlement  to  his  adversary.    3  Rev 

as  examples.    In  drawing  interrogato-  Stat.,  394  ;  1  Burr.  Pr.,  443 ;  3  W/dtt. 

ries,  the'  practitioner  may,  often  with  Pr.,  819.    A  copy  of  the  proposed  in- 

advantage,  consult  the  precedents  of  terrogatories  must  be  served  with  the 

bills  of  discovery,  &c.,  in  Hughes'  Equity  notice  of  settlement,  though  additional 

Draftsman;  Cv/rtis'  Equity  Precedents,  interrogatories  may  be  proposed  at  the 

or  other  similar  works.  settlement.    3  Rev.  Stat.,  394. 

(r)  This  interrogatory  is  proper,  Mc-  (t)  Documents  to  be  identified  by  the 

Carty  v.  Edwards,  34  Sow.  Pr.,  336  ;  witness,  or  copies  of  them,  may  be  an- 

and  under  it  the  witness  may  testify  to  nexed  to  the  interrogatories  (Commer- 

any  facts  pertinent  to  the  issue,  whether  cial  Bank  b.  Union  Bank,  UN.  T.  (1 

relating  to  matters  partly  brought  out  Kern.),  303) ;  and  it  is  not  essential 

under  the  preceding  interrogatories,  or  that  the  originals  should  be  thus  a1^ 

not.  Percival  v.  Hickey,  18  Johns.,  357.  tached  (lb.),  nor  can  either  party  be 

And  even  matters  to  the  detriment  of  compelled   to  surrender    an    original 

the  party  moving  the  commission.  Van  document  for  this  purpose.     Butler  «. 

Ness  V.  Bush,  UAbboUs'Pr.,  33 ;  S.C,  Lee,  S3  Barb.,  75;  S.  C,  19  How.  Pr., 

23  How.  Pr.  481.  388. 

(«)  The  interrogatories  must  be  set- 


MEANS  OF  EVIDENCE.  4:17 

Ijiterrogatories  as  tc  Deed ; — as  to  Sanity. 

executed  by  A.  B.  to  C.  D.,  on  the  day  of  18     . 

Did  you  ever  see  it  before?  and  if  so,  when  and  where,  and 
under  what  circumstances  ? 

Fourth.  In  whose  handwriting  is  the  name  of  M.  N.  signed 
as  subscribing  witness? 

Fifth.  When,  where,  and  by  whom,  and  in  whose  presence  was 
said  deed  executed? 

Sixth.  Did  you  sign  the  said  deed  as  a  subscribing  witness  ? 
If  Eo,  wlien,  where,  and  in  whose  presence  ? 

Seventkj  Did  you  see  the  said  deed  delivered  and  accepted 
by  any  one?  If  so,  by  whom  was  it  delivered,  and  by  whom 
accepted,  and  when  and  where  ? 


1553.  Interrogatories  As  to  Sanity  of  a  Testator. 

What  was  the  condition  of  the  mind  of  G.  H.  during  his  last 
illness,  and!  what  his  capacity  for  transacting  business  during 
the  last  few  days  of  his  life?  What  his  appearance,  action,  and 
conversation  during  these  days  as  to  coherency  or  incoherency? 
State  all  you  saw  or  heard,  having  reference  thereto,  whether 
or  not  he  knew  you,  and  each  of  you,  during  these  days,  and 
his  conduct  towards  you,  the  facts  upon  which  you  base  any 
opinion  you  may  give  in  regard  to  his  mental  capacity,  and 
particularly  in  regard  to  it  on  the  and  days  of 

,  18  ;  state  the  same  fully  and  particularly,  the  same  as 
though  specially  interrogated  in  regard  thereto. 

Did  the  said  G.  H.  make  any  statements  or  communications 
to  you,  or  either  of  you,  during  his  last  illness,  of  any  occur- 
rences, annoyances,  or  importunities  which  had  disturbed  him? 
If  yea,  give  such  statement  or  conversations  fully  and  particu- 
larly, when  made  to  you,  in  whose  presence,  and  what  remarks 
and  request,  if  any,  he  made  to  you  or  either  of  you  thereupon. 


1554.  Notice  of  Settlement  of  Interrogatories. 

''Title  of  the  cause.] 

Take  notice,  that  tne  interrogatories,  of  which  the  within  is 
V  copy,  will  be  presented  to  Hon.  ,  at  his  ofBce,  in  the 
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city  of  ,  on  the 

ment  of  the  same. 

[Bate.'] 

[Address.'] 


day  of 


18 


,  for  the  settle- 
iSignature.] 


1555.  Cross-interrogatories,  (w) 
[Title  of  the  cause.] 

Cross-interrogatories  to  be  administered  on  behalf  of  the 
plaintiff  [or,  defendant]  to  M.  IST.,  of,  &c. 

First.     ...  ' 


Second.     .     . 

T/drd.     .     .     . 

Lastly.  [As  in  Form  1551.] 


[Signature  of  the  party 
presenting  the  cross- 
interrogatories,  or  of 
his  counsel^ 


1556.  Cross-interrogatory  as  to  Execution  of  Instrumsnt. 

When  did  you  first  see  the  paper  marked  "A"  ?  At  whose 
request  did  you  sign  your  name  as  a  witness  thereto  ?  Where 
■was  that  paper  executed  (if  at  all)  ?  in  what  house,  in  what 
room,  and  at  what  time  of  day,  and  who  were  present  in  the 
room  ?  Did  you  see  M.  N".  write  his  name  thereto  ?  or  did  you 
only  hear  him,  or  some  other  person,  say  it  was  his  signature, 
Qr  words  to  that  effect?  What  did  the  plaintiff  say  during  the 
interview?  Did  he  converse  with  M.  N.  on  any  subject,  other 
than  the  execution  of  the  paper,  during  the  interview  ?  and  if 


(m)  The  adverse  party  may  prepare 
cross-interrogatories,  a,  copy  of  which 
should  be  served  two  days  before  the 
settlement.    1  Burr.  Pr.,  443. 

On  the  settlement,  either  party  may 
except  to  any  interrogatories,  and  the 
judge  ought  to  reject  such  as  are  not 
pertinent  to  tie  issue.  3  Rev.  Stat., 
891. 

The  interrogatories  being  settled, 
the  judge  should  indorse  thereon  his 


allowance,  and  annex  them  to  the  com- 
mission. 2  Rev.  Stat,  394.  He  must 
also  indorse  upon  the  commission  a 
direction  as  to  the  mode  of  its  return. 
lb.  Or  the  parties  may,  by  a  consent 
in  writing,  filed  with  the  clerk,  regu- 
late the  mode  of  return,  and  the  attor- 
ney for  the  party  obtaining  the  com- 
mission may  indorse  a  direction  upoa 
it  accordingly.    2  Bei>.  Stat.,  395. 
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Allowance.    Summons.    Deposition. 

60,  on  what  subject,  and  what  passed?  How  long  did  the 
interview  last  ? 

State  who  were  present  at  the  time,  and  also  every  thing 
that  was  said  by  the  plaintiff,  or  the  said  M.  X.,  and  all  or  any 
otlier  persons,  at  that  interview.  Was  any  other  paper  exe- 
cuted by  M.  N.,  or  the  plaintiff,  or  any  other  person  present  at 
that  time?  Was  any  other  subject  conversed  upon  by  the 
plaintiff,  or  the  saidM.  N.,  at  that  interview?  and  if  so,  state 
what  was  said  by  each  person. 

Where  did  you  first  see  the  paper  marked  "A"?  Was  it  at 
the  interview  at  which  it  was  signed,  or  was  it  on  a  previous 
occasion  ?  If  on  a  previous  occasion,  state  when,  wliere,  and 
under  what  circumstances. 

1557.  Allowance  of  Interrogatories. 

The  within  interrogatories  and  cross-interrogatories  allowed. 
[Date.]  [Judge's  signature.'] 

1558!  Summons  to  Witness. 

The  undersigned  having  been  appointed,  by  virtue  of  a 
commission  issued  by  the  court,  to  take  your  testimony 

in  a  certain  action  now  pending  in  the  said  court,  between 
A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  you  are  hereby  sum- 
moned to  appear  and  attend  before  me,  at  ,  on  the 
day  of                5  18     ,  at                o'clock  in  the  noon,  to 
testify  on  behalf  of  the  said  [defendant]. 

For  a  failure  to  attend,  you  will  be  punished  according  to 
law.  [Sigrmture  of'\ 

[Date.]  Commissioner. 

To  M.  K 

II.  The  Depositioit. 
1559.  General  Form  of  Deposition,  [v)    , 

[Title  of  the  cause.] 
Deposition  of  M.  N".,  a  witness  examined  in  this  cause,  under 


(v)  The  deposition  of  each  witness    direction  of  the  commissioners.    3  B&b 
must  be  reduced  to  writing  under  the    Stat.,  394.    They  may  employ  a  clerk 
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a  commission  with  interrogatories  annexed,  issued  by  the  above* 
named  conrt  to  J.  L.,  of 

The  said  M.  N".,  being  duly  sworn,  makes  answer  to  the 
several  interrogatories  propounded  as  aforesaid,  in  the  follow- 
ing words  : 

To  the  first  direct  interrogatot^.  My  name  is  M.  N.,  my 
age  is  years,  my  residence  is  in  ,  and  toy  business 

is  that  of  a 

To  the  second 

To  the  third.     .... 

To  the  last [J.  L.]  {w) 

To  the  first  cross-iMerrcgatory.     .... 

To  the  second.    .... 

To  the  third.     ....  M.  K(a?) 

I  certify  to  the  correctness  of  the  foregoing  deposition. 

J.  L., 
Commissioner,  (y) 

1560.  Commissioner'' s  Return,  {z) 

[Title  of  the  cause.] 

To  the  Court  of  the  of  New  York. 

The  undersigned,  a  commissioner  appointed  by  your  honor- 
able court  to  examine  M.  N.,  a  witness  in  this  cause,  respect- 
fully reports : 

for  this  purpose.    Keane  v.  Meade,  3  written  return  of  tlieir  proceedings, 

Pet.,       .    See  Macdonald «.  Garrison,  whicli  should  be  indorsed  upon  the 

9  Aliottsf  Pr.,  34.  back  of  the  commission  (2  Rev.  Stat., 

(w)    The  commissioners   must  sub-  394),  or  on  the  back  of  some  document 

scribe  their  names  to  each  sheet  of  the  annexed  thereto,  such  as  the  interroga^ 

deposition.    3  JSot.  Stat.,  394.    Their  tories  (McCleary  e.  Edwards,  27  Barb., 

initials  will  suffice.    Williams  «.  El-  239 ;  Hall  i].  Barton,  25  Id.,  274) ;  but 

dridge,  1  HUl,  249.  if  these  papers  are  too  full  to  allow  ol 

{x)  The  deposition  ought  to  be  sub-  this  being  done,  the  return  may  bo 

scribed  by  the  witness  (2  B&B.  Stat.,  written  upon  a  separate  sheet.    Pen- 

394) ;  but  if  he  refuses  to  do  so,  it  is.  dell  v.  Coon,  20  N.  T.,  134.    In  such 

none  the  less  valid.     See  Clarke  «.  case  it  is  better,  however,  to  write 

Sawyer,  3  Sandf.  Ch.,  351.  some  part  of  it  upon  the  commission, 

{y)  The  deposition  must  be  certified  finishing  upon  another  paper.    lb.    A 

by  such  of  the  commissioners  as  are  retummade,  without  necessity,  entirely 

present.    2  Bexi.  Stat.,  394.  upon  a  separate  sheet,  is  void.    Flem- 

(z)  The  commissioners  must  make  a  ing  v.  HoUenback,  7  Barb.,  371. 
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Return.    Proof  of  Delivery. 

That  the  said  witness  attended  before  me.  and  being  public- 
ly {a)  sworn  by  me  [or,  by  O.  P.,  a  judge  of  the  court 
of  ,  the  undersigned  being  prohibited  by  the  law  of  this 
State  from  administering  oaths],  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  was  examined  by  me  on  the 
interrogatories  herewith  returned,  in  the  presence  of  E.  F., 
counsel  for  plaintiff,  and  G.  H.,  counsel  for  defendant.  That 
tlie  answers  of  the  said  witness  thereto  are  truly  stated  in  the 
accompanying  depositions,  signed  by  him  [or,  which  he  refused 
to  sign,  upon  the  ground  that  he  was  not  certain  that  he  had 
used  the  words  stated  in  the  answer  to  the  third  interrogatory, 
and  which  answer  he  refused  to  correct].  That  the  counsel  for 
the  plaintiff  objected  to  the  answer  to  the  fir«t  interrogatory, 
on  the  ground  that  ;  and  the  counsel  for  the  defendant 
objected  to  the  answer  to  the  fourth  cross-interrogatory,  on  the 
ground  that  .  [Or,  That  no  objections  were  made  to  the 
answers  or  proceedings  by  counsel  on  either  side]. 

[Date.]  [Signature  of] 

Commissioner. 


1561.   Certificate  of  Mailing  ; — Indorsed  on  the  Envelope. 

Deposited  in  the  post-office,  at  ,  and  the  postage  there 

on  paid  by  me,  this  day  of  ,  18     . 

[Signature  of] 

Commissioner 

1562.  Affidavit  of  Messenger.  (^ 

[Title  of  the  cause.] 
[  Venue.] 

R.  S.,  being  duly  sworn,  says : 

That  on  the  day  of  last  he  received  the  packet 

now  delivered  by  him  to  O.  P.,  clerk  of  ,  from  tlie  linnds 

of  J.  L.  [counsellor-at-law],  of  ,  who  is  a  commissioner, 

as  deponent  is  informed  and  believes,  named  in  the  conimission 

(ft)  It  is  not  essential  that  the  return  Wend.,  38.    But  as  such  must  be  the 

should  state  that  the  witnesses  were  fact,  it  is  better  to  state  it. 
publicly  sworn.  Williams  v.  Eldrldge,  (6)  See  3  Rev.  Stat,  395. 
1    mU,   349;    Halleran   «.  Field;.  33 
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inclosed  in  the  said  packet ;  and  that  the  same  has  not  been 
opened  or  altered  since  deponent  received  it.        [Signature.] 
fJurat.] 

III.    SuPPEESSING. 

1563.  Notice  of  Motion  to  Suppress  Deposition,  (c) 

{Title  of  the  cause.] 

Take  notice,  that  on  the  affidavit  of  which  a  copy  is  herewith 
served,  and  on  all  the  proceedings  in  this  cause,  the  [plaintiff] 
will  move  the  court,  at  a  special  tei'm  thereof  to  be  held  at 
,  on  the  day  of  ,  18     ,  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

to  suppress  the  deposition  of  M.  N.,  taken  under  a  commission 
issued  herein  [on  the  day  of  ,'18     J,  on  the  ground 

that  ;  or  for  such  other  or  further  relief  as  may  be  just, 

with  costs  of  motion.  [Signatuj^e.] 

[Date.] 

[Address.] 

1564.  Order  Suppressing  Deposition. 

[Title  of  the  cause.]    ^  [At  a  special  term,  <&c.] 

On  reading  and  filing  notice  of  motion  and  affidavit  of  0.  D., 
and  on  motion  of  O.  P.,  of  counsel  for  [plaintiff],  and  after 
hearing  Q.  R,  of  counsel  for  [defendant],  [or,  and  on  proof  of 
due  service  of  notice  of  motion,  and  no  one  appearing],  in 
opposition  : 

Okdeeed,  that  the  deposition  of  M.  N.,  taken  under  a  com- 

(c)  This  motion  is  the  proper  remedy  A  deposition  should  he  suppressed, 

in  case  of>  any  irregularities  having  if  a  material  portion  of  the  testimony 

occurred  in  the  issuing,  execution,  or  is    omitted    (Creamer    o.  Jackson,    4 

return  of  the  commission,  or  in  case  of  AbboM  Pr.,  413),  or  if  the  -witness 

any  other  ohjections  to  the  deposition,  refused  to  answer  a  proper  question 

except  as  to  the  relevancy  of  the  testi-  (Smith  ».  Griffith,  3  SUl,  333),  or  if  any 

mony,  or  the  competency  or  credibility  false  practice  has  been  used  to  affect 

of  a  witness.    Union  Bank  of  Sandusky  his   testimony    (Creamer    v.  Jackson, 

V.  Torrey,  3  Abbotts'  Pr.,  271,  note;  supra;  see  Commercial  Bank  of  Penia- 

Zellweger  «.  Caffe,  5  Duer,  87,  100.  sylvania  v.  Union  Bank,  11  N.  T.  (1 

This  motion  should  he  made  before  the  Kern.),  203);  but  a  deposition  cannot 

trial  comes  on,  if  possible.    Ih.    See  be  suppressed  for  an  error  aflecting 

Jackson  v.  Hobby,  30  Johns.,  357.  only  a  part  of  it.    76. 
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Stipulation  to  Examine  Witness. 

mission  issued  herein  on  the  day  of  j  18     )  he 

suppressed,  and  he  not  received  as  evidence  in  this  action,  [with 
dollars  costs  of  this  motion  to  the  J. 


Section  IY. 

examinatiok  of  witnesses  by  consent. 

[This  proceecling  is  taken  under  the  act  of  1847,  which  provides  that  the 
testimony  of  any  competent  witness  may  he  taken  in  this  State,  to  he  used 
in  any  civil  suit  or  proceeding,  on  an  agreement  in  writing  to  that  effect 
being  made  between  the  parties  or  their  attorneys.]  (a) 

1565.  Stipulation 433 

1566.  Interrogatories 423 

1567.  Deposition 434 

1568.  Certificate  to  deposition 434 


1565.  Stipulation. 

[Title  of  the  cause.] 

It  is  hereby  agreed  between  the  parties  to  this  action,  that 
M.  N.,  of  ,  may  be  examined  as  a  witness  on  behalf  of 

the  plaintiff  [or,  defendant],  under  the  provisions  of  chapter  280 
of  the  statutes  of  1847,  section  78,  within  days  from  the 

date  hereof,  upon  days'  notice  of  the  time  and  place  of 

such  examination,  interrogatories  having  first  been  agreed 
upon.  [Signatures  of  attorneys.] 

[Date.] 

1566.  Interrogatories. 

[Title  of  the  cause.] 

Interrogatories  and  cross-interrogatories  agreed  upon  for  the 
examination  of  M.  N.,  a  witness  in  this  action,  before  trial : 

First  interrogatory,    .    '.    . 

Second  interrogatory.     .     .     . 

First  cross-interrogatory.     .     .     . 

Second  cross-interrogatory  [c&c,  as  in  Forms  1551-1556]. 

(a)  Lam  of  18i7,  ch.  280,  §  78. 
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The  above  interrogatories  are  agreed  on,  saving  all  just  ex- 
ceptions to  the  admissibility  thereof,  and  of  answers  thereto,  as 
evidence  in  this  cause. 

[Date.]  E.  F.,  plaintrf^s  attorney. 

G.  H.,  defendants  attorney. 

1567.  De^position. 

[Title  of  the  cause.'] 

Deposition  of  M.  IS.,  a  witness  for  the  plaintiff  [or,  defendant] 
in  this  action,  taken  by  consent,  under  interrogatories  agreed 
upon.     The  said  M.  N.,  being  duly  sworn,  makes  answer : 

To  the  first  interrogatory.     .    .     . 

To  the  second,  c&o.     .     .     . 

To  thefi/rst  cross-interrogatory.     .     .    . 

To  the  second,  c&c.    .    .  [  Witness's  signature.] 

Subscribed  and  sworn  be-  j 
fore  me,  the  day  >- 

of  ,18     .  ] 

[Judge's  signature.] 

1568.  Certificate  to  D exposition. 

[Title  of  the  cause.] 

I  hereby  certify  that  pursuant  to  a  stipulation  entered  into 
by  the  parties  to  this  action,  dated  the  day  of  , 

18  ,  M.  N.,  whose  deposition  is  herein  contained  \or,  Iiereto 
annexed],  attended  before  me,  with  the  counsel  for  the  respec- 
tive parties,  on  the  day  of  ,  18  ,  at  ;  and 
that  after  hearing  counsel,  I  proceeded  to  take  the  deposition 
of  the  said  M.  N.,  who  being  duly  sworn  to  tell  the  trutli,  the 
•whole  truth,  and  nothing  but  the  truth,  was  examined  by  the 
respective  parties,  and  testified  as  set  forth  in  the  within  [or, 
annexed]  deposition,  which  he  subscribed  in  my  presence,  after 
the  same  had  been  carefully  read  to  him. 

[Date.]  [Judge's  signature!] 
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Affidavit  to  Move  for  Examination  {de  bene  esse). 


Section  V. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY  (DE  BENE  ESSE). 

[This  proceeding  is  regulated  by  the  Revised  Statutes,  which  provide  that 
a  witness  may  he  examined  conditionally  in  any  action  pending  in  a  court 
of  record,  if  he  is  about  to  depart  from  the  State,  or  is  so  sick  or  infirm  that 
there  is  reasonable  ground  for  apprehension  that  he  will  be  unable  to  attend 
the  trial.     No  notice  of  the  first  application  is  necessary. 

The  examination  may  be  had  at  any  time  after  actual  service  of  the  sum- 
mons or  the  appearance  of  the  defendant,  {a)  and  before  as  weU  as  after 
issue  joined.]  (b) 

1569.  Affidavit  to  obtain  order 425 

1570.  Order  thereon 437 

1571.  Another  form  ; — ^by  order  to  show  cause  why  a  referee  should  not  be 

appointed 428 

1573.  Summons  to  witness 428 

1573.  Order  appointing  referee 439 

1574.  Affidavit  to  obtain  warrant  to  compel  attendance  bf  witness 429 

1575.  Warrant  to  apprehend  witness 430 

1576.  Deposition 430 

1577.  Certificate  to  deposition 431 

1569.  AffidoAnt  to  Obtain  Order,  (c) 

\Title  of  the  cause.] 
[  Venue.] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  this  action,  and  that  the  defend- 
ant has  been  served  with  the  summons  [or,  has  appeared] 
therein. 

•  [Or,  I.    That  he  is  the  defendant  in  this  action,  and   has 
appeared  therein.] 

(a)  3  Sev.  Stat.,  391.  ness  is  material  and  necessary  for  the 

(b)  lb. ;  Packard  v.  Hill,  7  Cow.,  489.  party  making  such  application,  in  the 

(c)  Application  for  the  order  must  be  prosecution  or  defence  of  such  suit,  as 
made  upon  an  affidavit  setting  forth :  the  case  may  be ;  and, 

1.  The  nature  of  the  action,  and  the  5.   That  such  witness  is  about  to 

plaintiff's  demand.  depart  from  the  State,  or  that  he  is  so 

3.  If  the  application  be  made  by  the  sick  and  infirm  as  to  affi)rd  reasonable 

defendant,  the  nature  of  Ms  defence.  grounds  for  apprehension  that  he  will 

3.  The  name  and  residence  of  the  not  be  able  to  attend  the  trial  of  such 
witness.  suit.    2  Sev.  Stat.  893. 

4.  That  the  testimony  of  such  wit- 
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n.  That  this  action  is  brought  to  recover  [state  what:  see 
forms  of  stating  object  of  action,  Nos.  1225-1301,  supra.] 

III.  That  the  defences  are  [state  what, — e.  g. ;],  Payment,  and 
the  Statute  of  Limitations. 

IV.  That  deponent  has  fully  and  faii'ly  stated  the  case  in 
this  cause  to  O.  P.,  Esq.,  his  counsel  therein,  who  resides  at 
No.  ,  street,  in  the  city  of  ;  and  has  fully 
and  fairly  disclosed  to  him  the  facts  which  deponent  expects  to 
prove  by  the  witness  [or,  by  each  and  every  of  the  witnesses] 
hereafter  named. 

y.  That  deponent  is  advised  by  his  said  counsel,  and  verily 
believes,  that  [he  has  a  good  and  substantial  defence  on  the 
merits  in  this  cause,  (d)  and  that]  the  testimony  of  M.  N.,  of  , 
is  material  and  necessary  for  him  upon  the  trial  of  this  action, 
and  that  without  his  testimony  deponent  cannot  safely  go  to 
trial. 

YI.  That  the  said  M.  ]!T.  is  now  at  ,  in  this  state. 

VII.  [Sere  state  the  reason  why  the  witness  cannot  he  expect- 
ed to  attend  the  trial, — e.  g..  Old  Age, — thus  ,•]  That  said  M.  K. 
is  of  the  age  of  years,  arid  upwards,  and  is  feeble  and 

infirm,  and  has  not  been  able,  for  months  last  past,  to 

leave  his  house  by  reason  thereof;  and  he  is  not  now  able,  nor 
is  there  reason  to  suppose  that  he  will  be  able,  to  attend  the 
trial  of  this  cause. 

[Or,  Illness,  thus  ,•]  VII.  That  said  M.  N.  lies  now,  at  , 

dangerously  ill  of  ,  as  deponent  is  informed  and  believes, 

and  he  is  not  expected  to  recover  [or,  cannot  be  expected  to  be 
able  to  attend  the  trial  of  this  cause  on  account  thereof],  as 
appears  by  the  annexed  aflidavit  of  J.  K.,  his  physician  [or,  by 
the  annexed  certificate  of  J.  E.,  his  physician,  which  was 
signed  by  said  J.  K.,  in  the  presence  of  deponent,  on  the 
day  of  ,  18     ]. 

[Or,  Return  of  Foreign  Witness,  thus:]  VII.  That  said 
M.  N.  resides  at  ,  and  has  been  attending  in  this  city 

during  the  past  term  to  testify  as  a  witness  in  this  cause  on 
behalf  of  the  [applicant]  ;  but  that  said  cause  did  not  come  to 


{d)  This  clause  is  proper  and  nsual  For  the  mode  of  stating  oath  to 
where  the  applicant  is  a  defendant,  hut  merits  where  the  affidavit  is  made  by 
is  not  essential.  the  attorney,  see  p.  184,  ante,  note  {g). 
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trial,  and  said  M.  N.  intends  leaving  this  place,  upon  his  return, 
on  or  before  day  next ;  and  that  unless  he  is  examined 

conditionally  before  then,  deponent  will  lose  the  benefit  of  his 
testimony. 

[Or,  Departure  of  Transient  Person,  thus ;]  YII.  That  said 
M.  N.  is  a  mariner,  employed  upon  the  ship  ,  now  at 

the  port  of  ,  and  he  is  about  to  leave  said  to  go  on 

board  said  ship,  which  is  within  a  week  or  two  to  sail  for  some 
foreign  port  not  known  to  deponent,  upon  which  voyage  said 
M.  K".  is  going  in  her ;  and  unless  he  is  examined  conditionally 
before  then,  deponent  will  lose  the  benefit  of  his  testimony. 

[Or,  Departure  of  Non-resident,  thus:']  YII.  That  said 
M.  ]Sr.  resides  at  ,  in  the  State  of  ,  and  is  now 

at  ,  in  the  county  of  ,  in  this  State,  on  a  visit,  and 

expects,  within  days  from  the  day  of  5 18     , 

to  leave  said  ,  where  he  now  is,  for  the  purpose  of  return- 

ing to  his  aforesaid  residence ;  and  unless  he  is  examined  con- 
ditionally before  then,  deponent  will  lose  the  benefit  of  his 
testimony. 

VIII.  Deponent  further  says  that  the  [adverse  party]  resides 
at  ,  aind  his  attorney  at  .  [Signature.] 

[Jurat.] 

1570.  Order  Thereon,  {e) 

[Title  of  the  cause.] 

On  the  annexed  affidavit  of  A,  B. : 

Oedeeed,  that  M.  Ilf.,  of  ,  be  examined  before  me  as  a 

witness,  conditionally,  at  ,  on  the  day  of  ,  at 

o'clock  in  the  noon  ;  and  that  the  attorney  of 

[naming  the  adverse  party]  be  notified  to  attend  such  examina- 
tion, by  due  and  usual  service  upon  him  of  a  copy  of  this  order, 
at  least  days  before  such  examination. 

[Date.]  [Judge^s  signature.] 

(e)  If  the  judge  be  satisfied  that  the  and    attend    such    examination  at  a 

circumstances  of  the  case  require  the  time  and  place  to  he  specified;  such 

examination  of  such  witness  in  order  time  not  to  exceed  t-wenty  days  from 

to  attain  justice  between  the  parties,  the  date  of  the  order,  and  as  much 

ne  must  make  an  order  requiring  the  shorter  as  the  exigency  of  the  case 

adverse  party  to  appear  before  him,  may  require,  and  the  residence  of  the 
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1571.  Another  -Form; — hy  Order  to  Show  Cause  why  a  Referee 
should  not  he  Appointed.  {/) 

[Title  of  tlie  cause.'] 

On  the  annexed  affidavit,  let  the  show  cause  before 

me  at  ,  on  ,  why  M.  N.  shouM  not  be  examined 

conditionally  before  a  referee  to  be  then  a^jpointed  for  the  pur- 
pose. And  let  this  order  be  served  on  the  's  attorney  in 
the  usual  manner  witbin            days  from  date. 

iHaie^  [Judge's  signature.] 


15Y2,  Summons  to  Witness,  (g) 

[Title  of  the  cause.] 
To  M.  N. 

You  are  hereby  summoned  at  the  instance  of  the  plaintiff  [or, 
defendant]  and  required  personally  to  appear  before  me  [or,  before 
R.  F.,  Esq.,  a  referee  appointed  by  me],  at  ,  on  the  day 

of  ,  18     ,  at  o'clock  in  the  noon  of  that  day,  to 

be  examined  as  a  witness,  pursuant  to  the  statute  "  For  Taking 
Conditionally  the  Testimony  of  "Witnesses  Within  this  State," 
and  the  acts  amending  the  same,  in  an  action  wherein  A.  B.  is 
plaintiff,  and  Y.  Z.  is  defendant ;  and  in  case  *  of  your  failure 
to  attend  and  testify,  you  will  be  liable  to  pay  to  the  party 
aggrieved  all  loss,  hindrance,  and  damage-  he  may  sustain 
thereby,  and  in  addition  thereto  forfeit  the  sum  of  fifty  dol- 
lars. [Signature  of  judge.] 

[Date.]  A  justice  of  said  court'. 

adverse  party  or  his  attorney  will  al-  pointed  by  him,  and  in  sucli  order  lie 

low,  in  order  to  aflfbrd  snflBcient  oppor-  must  direct  tlie  time  and  mode  of  its 

tmiity  for  his  attendance.    3  Mev.  Stat.,  service.    LaiDS  of  1851,  ch.  473. 

392.  (g)  Unless  the  party  obtaining  the 

(/)  Instead  of  the  fonner  order,  the  order  is  satisfied  that  the  witness  will 

judge  may,  in  his  discretion,  make  an  attend  upon  request,  he  should  apply 

order  requiring  the  adverse  party  to  to  the  judge  for  a  summons  to  compel 

show  cause,  on  a  day  to  be  named  in  his  attendance.     This  may  be  done  on 

the  order,  why  such  testimony  should  obtaining  the  order,  or  afterwards 
not  be  taken  before  a  referee  to  be  ap- 


MEANS  OF  EVIDENCE.  429 

Bfiference  to  Take  Examination.    Application  for  "Warrant. 

1573.  Order  Appointing  Referee. 

[Title  of  the  cause.']  [At  a  special  term.,  c&o.J 

On  reading  and  filing  order  to  show  cause  why  a  referee 
ehould  not  be  appointed  to  take  the  testimony  of  M.  K.  con- 
ditionally in  this  action,  and  the  affidavits  of  A.  B.  aiid  0.  D. ; 
and  on  motion  of  0.  P.,  of  counsel  for  [the  applicanC\,  after 
hearing  Q.  K.,  of  counsel  for  [the  adverse  party],  [or,  and  on 
proof  of  due  service  of  said  order,  no  one  appearing]  in  op- 
position : 

Ojkdeeed,  that  R.  F.,  Esq.,  of  ,  counsellor-at-la\v,  he 

appointed  referee  herein  to  take  the  examination  of  tlic  said 
M.  N.  conditionally  in  this  action ;  and  tiiat  the  [applicanf] 
cause  such  examination  to  be  brought  on  before  said  referee, 
at  such  time  and  place  as  said  referee  shall  appoint,  not  later 
than  ;  and  that  he  also  give  tlie  [adverse  party]  due  notice 

of  the  time  and  place  of  such  examination,  at  least  days 

before  the  same. 

1574.  Affidavit  to  Oitai7i  Warrant  to  Compel  Attendance  of 

Witness. 

[Title  of  the  cause.] 
[  Venue.] 
A.  13.  [the  attorney  of  the  plaintiff  herein],  being  duly  sworn, 
says: 

I.  That  the  above-entitled  action  is  now  pending  in  this  court, 
and  that  the  testimony  of  M.  N.,  of  ,  is  material  and 
necessary  for  the  prosecution  [or,  defence]  thereof  upon  the 
trial. 

II.  That  on  the  day  of  last,  at  ,  deponent 
served  upon  said  witness  the  summons  heretofore  issued  to  liim, 
which  is  annexed,  by  showing  to  him  the  original  summons 
under  the  hand  of  J.  J.,  the  judge  who  issued  the  same,  and  by 
delivering  to  such  witness  a  copy  thereof  [or,  a  ticket  contain- 
ing its  substance,  a  copy  whereof  is  hereto  annexed],  and  by 
paying  [or,  tendering]  to  him  dolLirs,  the  fees  allowed  by 
law  for  travelling  to  and  returning  from  the  place  where  he 
was  required  to  attend,  and  dollars,  the  fee  allowed  for 
one  day's  attendance.    And  deponent  further  says  that  the  per- 
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son  so  served  was  known  to  him  to  be  the  witness  named  in 
said  summons. 

[6*?',  II.  That  on  the  day  of  last,  deponent  caused 

the  summons  heretofore  issued  to  said  witness,  which  is  an- 
nexed, to  be  duly  served  on  him,  as  appears  by  the  affidavit  of 
C.  D.,  annexed.]  [Signature.'} 

[Jurat.'] 


1575.   TVarrant  to  Apprehend  Witness. 

To  the  sheriff  of  the  county  of 

Wjieeeas,  in  proceedings  regularly  instituted  before  me,  in 
pursuance  of  the  statute  "  For  Taking  Conditionally  the  Testi- 
mony of  Witnesses  Within  this  State,"  for  the  pui-pose  of  ex- 
amining M.  ]Sf.,  a  material  witness  in  an  action  pending  in  the 
Court,  between  A.  B.,  plaintiff,  and  T.  Z.,  defendant ;  a 
summons  was  duly  issued  by  me  requiring  the  said  M.  N.  to 
appear  before  me,  at  my  office,  in  the  city  of  ,  on  the 

day  of  instant,  at  o'clock  in  the  noon, 

to  be  examined  as  a  witness  in  said  action ;  and  whereas  it  has 
been  made  to  appear  to  my  satisfaction  that  the  said  summons 
was  regularly  served  upon  the  said  M.  E".,  and  his  fees  for 
attending  as  such  witness  duly  paid;  and  whereas  the  said 
M.  N.  failed  to  attend  in  obedience  to  said  summons,  you  are, 
therefore,  in  the  name  of  the  People  of  the  State  of  New  Tork, 
hereby  commanded  to  arrest  the  said  M.  N.,  and  him  safely 
keep,  so  that  you  may  have  him  before  me  on  the  day  of 

instant,  at  o'clock  in  the  noon,  at  my  office 

in  the  city  of  ,  to  be  examined  and  give  evidence  in  said 

action,  and  to  be  furtlier  dealt  with  according  to  law. 

[Date.']  [Signature  of  judge.']  ■ 

[Signature  of  applicants  attorney.] 


1676.  Deposition. 

[Title  of  the  caicse.] 

Deposition  of  M.  N.,  taken  conditionally  in  this  action,  on 
behalf  of  the  plaintiff  [or,  defendant]. 

The  said  M.  IT.,  being  duly  sworn,  says : 
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On  his  direct  examination.  (A)     .    .    . 
On  his  cross-examination.     .     .     . 
Subscribed  and  sworn  be-  ] 
fore  me,  this  day  \- 

of  ,  18     .  ) 

[Signature  of  judge  or  referee."] 

1577.  Certificate  to  Deposition.  (*) 
[Title  of  the  cause.]  ' 

I  certify,  that  pursuant  to  an  order  granted  by  me,  on  the 
day  of  ,  18      [and  a  warrant  subsequently  issued 

by  me  thereon],  M.  N.,  whose  deposition  is  herein  contained, 
attended  before  me,  with  the  counsel  for  the  respective  parties^ 
on  the  day  of  _         ,  18     ,  at  ;  and  that  after  hearing 

counsel,  I  proceeded  to  take  the  deposition  of  the  said  M.  N., 
who  being  duly  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  was  examined  by  the  respective  parties, 
and  testified  as  set  forth  in  the  within  deposition  which  he 
subscribed  in  my  presence,  after  the  same  had  been  carefully 
read  to  him.  [Judge's  signature.] 

[Date.] 


Section  YI.  , 

EXAMINATION  OF  ADVERSE  PARTIES  BEFOEE  TRIAL. 

[Any  party  to  an  action  may  be  examined  as  a  witness,  by  an  adverse 
party,  at  any  time  before  the  trial,  (a)  and  after  issue  joined.  (J) 

And  a  person  for  whose  immediate  benefit  the  action  is  prosecuted  or 
defended  may  be  examined  in  like  manner,  (<;) 

(/t)  It  is  not  essential  that  the  ques-  it  over  to  the  witness  before  the  sign- 

tions  should  be  taken  down  (see  Gib-  ing  and  certifying  thereof.    McDonald 

son  V.  PearsaU,  1 K  D.  Smith,  90);  nor  v.  Garrison,  18  How.  Pr.,  349  ;  S.  C,  9 

is  it  necessary  that  the  judge  should  Abbotts'  Pr.,  34. 
take  down  the  examination  himself.        (i)  This  is  to  be  indorsed  on  the 

It  is  sufficient  that  he  administers  the  deposition.    3  Mm.  Stat.,  893. 
proper  oath,  and  then,  after  the  witness        (a,)  Code,  %  391. 
has  been  examined  in  his  presence,        (6)  Watson  «.  Gage,, 13  .^MoMs"  Pr, 

and  the  examination  has  been  written  315 ;  Suydam  i!.  Suydam,  11  How.Pr., 

down  by  counsel,  that  the  judge  reads  518 ;  Chichester  ».  Chichester,  3  Bandf. 
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The  right  to  this  examination  has  been  deemed  a'jsolute,  but  grounds  for  it 
must  be  shown  by  affidavit,  (d)  It  is  unnecessary  to  show  that  the  witness  is 
sick,  or  about  to  leave  the  State.]  (e) 

1578.  Notice  of  examination p.  433 

1579.  Order  for  party  to  attend,  where  time  is  short 433 

1580.  Summons  to  attend  examination 433 

1578.  Notice  of  Examination.  (J'') 

{Title  of  the  cause.] 

Take  notice,  that  A.  B.  [one  of  the  plaintiffs]  in  this  action, 
will  be  examined  as  a  witness  on  behalf  of  the  [defendant 
Y.  Z.],  before  Hon.  D.  P.  I.,  a  justice  of  this  court  [or,  county 
judge  of  the  county  of  ],  at  ,  on  the  day 

of  ,  at  o'clock  in  the  noon.  (^) 

[■Date.]  [Signatv/re.] 

[Address.] 

'1 1579.  Order  for  Party  to  Attend,  {h) 

[Title  of  the  cause.] 

On  the  annexed  affidavit : 

Oedeeed,  that  the  defendant  T.  Z.  appear  before  me,  at  my 
office,  in  the  city  of  ,  to  be  examined  as  a  witness  in  the 

above-entitled  action,  on  the  day  of  instant 

at  o  clock  in  the  noon  of  that  day,  and  that  this 

order  be  forthwith  served  upon  the  said  defendant. 

[Date.]  [Judge^s  signature.] 


718;  Roche  ».  Farren,  I'i  N.  Y.  L.  0.,  shortens    tbe  time   by  order.     Code, 

121.  ButseeU.4i5.Pr.A^.S.,113,127.  §391;  and  see  next  form. 

(c)  Code,  §  396.  (g)  The  judge,  and  the  time  and 

(d)  Green  «.  Wood,  6  Abbotts'  Pr.,  place  of  examination,  should  all  be 
377;  15  abm.  Pr.,  338 ;  Leeds «.  Brown,  specified.  See  Garighe  b.  Losche,  6 
.5  Abbotts'  Pr.,  418;  Rule  21  of  1870.  Abbotts'  Pr.,  384,  note;  14  How.  Pr., 

(«)  Suydam  v.  Suydam,  11  How.  Pr.,  453. 

518 ;  see  Watson  v.  Gage,  13  Abhotts^  (h)  This  order  is  now  proper  in  all 

^''-  ^^^-  cases,  {Pule  21  of  1870)  whatever  time  is 

(/)  Notice  of  the  examination  must  fixed.    It  wUl  be  applied  for  on  affida- 

be  served  upon  all  the  adverse  parties,  vit,  stating  the  condition  of  the  cause 

including  the  witness  himself,  at  least  and  the  grounds  of  necessity  for  short 

five  days  before  it  takes  place ;  unless,  notice  of  the  examination,   and    the 

for  good  cause  shown,  the  judge  before  residence  of  the  adverse  parties  and 

whom  the  examination  is  to  be  had  their  attorneys. 
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1680.  Summons  to  Attend  Exammation.  (*) 

[Title  of  the  cause.] 
To  Y.  Z.  [defendant]. 

You  are  hereby  summoned  and  required  personally  to  appear 
before  me,  at  ,  on  the  day  of  next,  at 

o'clock  in  the  noon,  to  give  your  testimony  as  a  party, 

before  the  trial,  in  an  action  between  [A.  B.,  plaintiff,  and 
yourself  and  "W.  X.,  defendants],  pursuant  to  the  provisions  of 
the  Code  of  Procedure  [and  of  the  statute  "  Of  Taking  Con- 
ditionally the  Testimony  of  "Witnesses  Within  this  State,"  and 
the  acts  amending  the  samej.(y) 

For  a  failure  to  attend  you  will  be  punished  according  to 
law.  [Judges  signature^ 

[Date.] 


Section  VII. 

PEOCEEDINGS  TO  PEEPETUATE  TESTIMONY. 

[This  remedy,  which  may  be  resorted  to  before  suit  brgught,  or  after,  is 
regulated  by  2  Eev.  Stat.,  398.  The  form  of  Deposition  and  Certificate  may 
be  based  on  those  given  in  the  two  preceding  sections.] 

1581.  Affidavit  on  application  pending  suit p.  434 

1583.  The  same ; — on  application  before  suit 434 

1583.  Order ..'. 435 

1584.  Summons  to  witness 435 


(i)  In  addition  to  the  notice,  the  vrit-  Bosw.,  655 ;  7  Abbotts^  Pr.,  74 ;  Draper 

ness  should  be  served  with  a  summons  «.  Henningsen,  1  Bosw.,  611. 
to  attend  the  examination,  in  like  man-        (J)  The  clause  in  brackets  is  to  be 

ner  as  in  case  of  a  witness  examined  inserted  only  where  the  proceeding  is 

conditionaUy  (Garighe   v.  Losche,    6  founded  in  part  on  3  Bev.  Stat,  391 ; 

Abbotts'  Pr.,  284,  note ;  14  Sbw.  Pr.,  in  which  case  the  moving  party  must 

453 ;  Bleecker  v.  CarroU,  3  Abbotts'  Pr.,  apply  for  an  order  for  examination  on 

83),  and  the  usual  witnesa-fees  must  be  affidavit,  as  in  Form  1569. 
paid  to  him.     Hewlett  v.  Brown,  1 

Vol.  n.— 38 
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1581.  Affid(M)it  on  Applicabion  Pending  Suit. 

{Title  of  the  ccmse.] 
[  Venue.] 
A.  B.,  of  ,  being  duly  sworn,  says: 

I.  That  tlje  above-entitled  action  is  now  pending  in  the 
Court,  and  that  the  deponent  is  a  party-plaintiff  therein  [or,  is 
a  party-defendant  therein,  the  summons  having  been  served  on 
him  on  the  day  of  last]. 

II.  That  said  action  is  brought  to  recover  [here  iriefly  state 
cause  of  action, — e.  g.,  thus:]  possession  of  land,  lying  in  the 
town  of  and  county  of  ,  now  held  by  the  defendant 
T.  Z.,  and  to  which  the  plaintiffs  claim  the  title  and  right  of 
possession,  {a) 

[Continue  hy  alleging  materiality,  and  place  of  sojourn,  of 
witness,  and  reason  why  his  testimony  should  he  perpetuated, 
substantially  as  in  Form  1569.] 

1583.  Affida/oit  on  Application  hefore  Suit. 

[  Venue,] 
A.  B.,  of  ,  being  duly  sworn,  says: 

I.  [State  intention  to  sue,  or  reasons  for  expecting  to  he  sued, 
and  the  subject-matter  of  the  action.] 

II.  That  the  said  Y.  Z.,  whom  the  deponent  intends  to  sue 
[or,  whom  deponent  expects  will  bring  such  suit  against  him], 
resides  within  this  State,  at  ;  and  he  is  of  full  age,  to 
wit,            years,  and  upwards. 

[Continue  hy  alleging  materiality,  and  place  of  sojourn,  of 
witness,  amd  reason  why  his  testimony  should  he  perpetuated, 
substantially  as  in  Form  1569.] 

(a)  For  other  modes  of  stating  various  causes  of  action,  see  forms  referred  to 
on  pp.  253  and  254,  anite. 
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1583.  Order. 


[Title  of  causf,  if  commenced ;    if 
not,  say  /] 

In  the  matter  of  the   application 

of 

A.  P, 


On  the  annexed  affidavit  of  A.  B. : 

Obdeeed,  that  M.  JST.  appear  before  me  [or,  before  the  Hon. 
J.  J.,  countj  judge  of  county],  at  ,  in 

[within  the  county  of  the  witness's  residence],  on  the  day 

of  instant,  at    .  o'clock  in  the  noon  [not  less 

than  fourteen  days  from  date  of  order],  to  be  examined,  that 
his  testimony  may  be  perpetuated  for  the  above-entitled  action 
[ffr,  for  an  action  expected  to  be  commenced  between  A.  B. 
and  Y.  Z].  [Judges  signature^ 

[Date.'} 

1584.  Summons  to  Witness. 

[Title  as  in  preceding  form.] 
To  M.  N. 

You  are  hereby  summoned,  at  the  instance  of  A.  B.,  and 
required  personally  to  appear  before  me,  at  ,  in  , 

on  the  day  of  instant,  at  o'clock  in  the 

noon,  to  be  examined,  that  your  testimony  may  be  perpetuated, 
pursuant  to  the  statute  "  Of  Proceedings  to  Perpetuate  Testi- 
mony," for  an  action  above  entitled  [or,  expected  to  be  com- 
menced by  A.  B.  against  Y.  Z]  ;  and  in  case  [conclude  as  in 
Form  1572,  from  the  *]. 
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Section  VIII. 
COMPELLING  ATTENDANCE  OF  WITNESSES  AT  TEIAL. 

L  By  subpcenas. 

1585.  Subpoena p.  436 

1586.  Sabpoena  duces  tecum 437 

1587.  Subpoena  of  a  party 437 

1588.  Subpcena  ticket 437 

1589.  Proof  of  service  of  a  subpoena ; — by  affidavit 437 

1590.  Another  form ; — ^by  official  certificate 438 

1591.  Attacbment  against  -witness  not  attending 488 

n.  Bt  habeas  cokptjs. 

1593.  Affidavit  to  obtain 438 

1593.  Sabeas  corpus  ad  testificandum 439 

1594  Indorsement  thereon 439 


I.  Bt  Subpoenas. 

1585.  Subpoena. 

The  People  of  the  State  of  New  York  to  [naming  wit- 
L^-  S.J  nesses],  greeting: 

We  command  you,  f  that  all  business  and  excuses  being  laid 
aside,  you  and  each  of  you  appear  and  attend  before  one  of 
the  justices  of  the  Supreme  Coart,  at  a  Circuit  Court  \or,  at  a 
special  term],  to  be  held  in  and  for  the  city  and  county  of  New 
York,  at  the  City  Hall  in  said  city  [or,  before  one  of  the  justi- 
ces of  the  Superior  Court  of  the  city  of  New  York,  at  a  trial — 
or,  special — term  to  be  held  at  the  City  Hall  in  said  city],  [or, 
oefore  one  of  the  judges  of  the  Court  of  Common  Pleas,  for  the 
city  and  county  of  New  York,  at  a  trial — or,  special — term,  to 
be  held  at  the  City  Hall  in  said  city],  [or,  before  E.  F.,  Esq.  (the 
referee  appointed  by  the  court),  at  his  office.  No.  , 

street,  in  the  city  of  ],  on  the  day  of  ,  at 

o'clock,  in  the  noon,  to  testify  and  give  evidence  in 

a  certain  action  now  pending  in  the  said  court,  then  and  there 
to  be  tried,  *  between  A.  B.,  plaintiff,  and  Y.  Z.,  defendant,  on 
the  part  of  the  plaintiff  [or,  defendant] ;  *  and  for  a  failure  to 
attend,  you  will  be  deemed  guilty  of  a  contempt  of  court,  and 
will  be  responsible  to  the  aggrieved  party  for  loss  and  hin- 
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drance,  and  all  other  damages  sustained  thereby,  and  will 
forfeit  fifty  dollars  in  addition  thereto :  f 

"WrrNEss,  J.  J.,  Esquire,  one  of  the  justices  of  our  said 
Court,  at  ,  the  day  of  ,  in  the  year  18     . 

\_Signat'wr6  of  the]  [Signature  of] 

Attorney.  x  Clerk. 

1586.  Subpoena  Duces  Tectcm. 

[As  in  preceding  form,  inserting  after  the  second  *  the  fol- 
lowing clause:]  and  that  you  bring  with  you,  and  then  and 
there  produce  [here  designate  the  documents  fully, — e.g.,  thus:] 
certain  articles  of  agreement,  purporting  to  have  been  made  by 
and  between  you  and  A.  B.  and  C.  D.,  on  or  about  the 
day  of  ,  -18    .,  relative  to  the  sale  of  lands  in  the  county 

of  ;  and  all  letters  and  copies  of  letters  in  your  posses- 

sion or  control  relatina;  in  anv  wise  to  the  said  agreement  or  its 
subject,  to  be  produced  by  you,  as  a  witness  upon  the  trial  of 
said  action. 

1587.  Subpcma  of  a  Party. 
[As  in  either  preceding  form,,  svhstitutiiig  for  the  words  be- 
tween *  *]  between  you  and  said  ,  on  the  part  of  the 

1588.  Subpmna  Ticket. 

By  virtue  of  a  writ  of  subpoena  to  you  directed,  and  herewith 
shown  to  you,  you  are  commanded  [continue  as  in  the  suljpoena, 
Form  loS5,  from  f  to  f,  which  may  be  modified  as  above]. 

[Date.]  [Signature  of  attorney.] 

[Address  to  witnesses.] 

1589.  Proof  of  Service  of  Subpoena  ; — by  Affidavit. 

[Title  of  the  cause.] 
[Venue.] 
C.  D.  being  duly  sworn,  says,  that  on  the  day  of 

instant,  at  the  village  of  ,  he  served  the  within  subpoena 

personally  on  M.  E".,  the  person  [or,  respectively  the  persons] 
named  therein  as  witness,  *  by  then  and  there  showing  to  him 
[or,  to  each  of  them],  the  said  subpoena,  and  delivering  to  him 
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[or,  to  each  of  them]  a  subpoena  ticket,  containing  the  sub- 
stance of  the  said  subpoena,  and  paying  [or,  tendering]  to  him 
at  the  same  time  and  place  dollars  for  his  fees  for  travel- 

ing to  and  from  the  court  [or,  reference]  named  in  the  said 
subpoena,  and  for  his  attendance  thereat. 

[Jurat.']  [Signature^ 

1590.  Another  Form  I — hy  Official  Certificate. 

[Title  of  tlie  cause.] 
[  Venue.] 

I  certify,  that  on  the  day  of  ,  18     ,  at  ,1 

subpoenaed  the  within  named  M.  N.  [continue  as  above  from 
the  *].  [Signature  of  officer^ 

[Date.] 

1591.  Attachment  Against  Witness  not  Attending. 

The  People  of  the  State  of  New  York,  to  the  sheriff 
Ft    fl  I 
'  '    ■-'  of  the  county  of  ,  greeting :    , 

"We  command  yof  to  attach  M.  N.,  of  ,  and  forthwith 

bring  him  before  one  of  the  justices  of  our  Court,  at  a 

circuit  [or,  trial  term,  or,  special  term],  at  [the  place  where  the 
court  is  sitting],  to  answer  for  his  misconduct  in  not  obeying 
our  writ  of  subpoena  to  him  directed  and  on  him  duly  served, 
commanding  him  to  appear  before  the  said  court  on  this 
day  of  ,  18     ,  at  the  place  aforesaid,  and  give  evidence 

on  the  part  of  the  plaintiff  [or,  defendant]  in  a  certain  action 
here  pending  between  A.  B.,  plaintiff,  and  T.  Z.,  defendant ; 
and  have  you  then  there  this  writ. 

Witness  [die,  as  in  Form  1585]. 


n.  By  Habeas  Coepus. 
1592.  Affidavit  to  Obtain  Habeas  Corpus  ad  Testificandum. 

[Commencew£nt,  and  allegations  as  to  cause  of  action  and 
materiality  and  necessity  of  witness,  substantially  as  in  Form 
1569.] 

Y.  That  said  M.  N".  is  now  a  prisoner  in  the  custody  of  the 
sheriff  of  ,  and  confined  in  the  jail  of  county,  at 
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;  [and proceed  to  state  cause  of  detention^  sliowing  that  it 
is  not  on  a  conviction  for  felony^. 

YI.  Deponent  further  says,  that  this  action  is  noticed  for 
trial  at  a  Circuit  Court  to  be  holden  in  the  county  of  \or, 

before  E.  F.,  tlie  referee  herein],  on  the  instant ;  and 

that  this  application  to  procure  the  attendance  of  the  said  M. 
N.  as  a  witness  for  this  plaintiff  [or,  defendant]  is  without  any 
fraud  or  connivance  between  this  deponent  and  the  said  M.  N. 

1593.  Habeas  Corpus  ad  Testificandum, 

The  People  of  the  State  of  New  Tork,  to  the  sheriff 
'^'    ■■'  of  the  county  of  ,  greeting : 

We  command  you,  that  you  have  the  body  of  M.  N.,  detained 
in  our  prison  under  your  custody,  as  it  is  said,  under  safe  and 
secure  conduct,  before  [&c.,  continuing  as  in  Form  1585,  to  the 
second  *] ;  and  immediately  after  the  said  M.  N.  shall  then  and 
there  have  given  his  testimony  iii  the  said  action,  that  you 
return  "him  to  our  said  prison  under  safe  and  secure  conduct. 
And  have  you  then  there  this  writ. 

Witness  [&c.,  as  in  Form  1585]. 

[Signature  of  attorney.']  [Signature  of  clerk."] 

1594.  Indorsement  Thereon. 

Allowed  this.  day  of  ,  18    . 

[Signature  of  Judge.] 


Skotion  IX. 
AUTHENTICATION  OP  EECOKDS  OF  OTHEK  STATES,  (o) 

1595.  Certificate  authenticating  a  judgment  of  another  State 440, 

1596.  Certificate  of  judge  to  be  annexed 440 

1597.  Certificate  authenticating  copy  record  of  another  State,  not  pertaining 

to  a  court 441 

1598.  Certificate  of  Secretary  of  State,  to  be  annexed .^. 441 

1599.  Certificate  authenticating  a  law  of  another  State 443 

(a)  For  form  of  aflBdavit  taken  in  another  State,  see  Vol.  I.,  ante,  p.  7. 
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1595.  Certificate  Authenticating  Judgment  of  Cov/rt  of  Another 

State.  (&) 

The  State  of  '  I  *«  • 

County  of  >     )     " 

I,  S.  W.,  clerk  of  the  Court  in  and  for  the  county 

of  ,  State  of  aforesaid,  do  hereby  certify  that  the 

foregoing  contains  a  true  and  perfect  transcript  of  the  papers, 
proceedings,  orders,  &c.,  of  the  record  and  of  the  whole  j  udg- 
ment-record  of  the  case  of  v.  ;  and  also  that  the 

execution  thereto  annexed,  with  the  indorsements  thereon,  is  a 
true  and  perfect  copy  of  the  original  execution,  &c.,  as  the  said 
judgment  appears  on  record  and  on  file  in  my  office,  in  the 
city  of 

r        1       "Witness  my  hand  and  seal,  at  the  city  of  , 

*■  ■    '^  this  day  of  ,  18     . 

[Signatit/re  of] 

Clerk. 


1596.  Certificate  of  Judge,  Annexed  to  the  Foregoing. 

The  State  of  ,  )       , 

First  Judicial  District  of  said  State,  j     ' ' 

I,  S.  P.,  presiding  judge  of  the  Court  of  the  [first 

judicial  district  of]  said  State  of  ,  and  which  said  district 

includes  the  county  of  ,  do  hereby  certify  that  S.  W., 

whose  genuine  signature  is  annexed  to  the  above  certificate, 
was,  at  the  date  thereof,  a  clerk  of  the  Court  of 

county  aforesaid ;  that  the  official  acts  and  doings  of  said  clerk 
are  entitled  to  full  faith  and  credit ;  and  that  the  said  attestation 
is  in  due  form  of  law. 

P       1       Given  under  iny  hand  and  seal,  this  day 

of  ,  18     .  [Signature  ofjudge.l 

(p)  This  form  and  the  following  are  from  Hatcher  v.  Eocheleau,  18  JT.  T".,  88. 
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1597.  Certificate  Authenticating  Copy  Record  of  Another  State^ 
not  JPertaining  to  a  Court,  (c) 

State  of  ,  county,  1       , 

Office  of  Eecorder  of  Deeds  of  county,  j  *  •  • 

I,  A.  B.,  Kecorder  of  Deeds  of  the  said  county  of  ,  do 

hereby  certify  that  I  am  the  keeper  of  the  records  and  office- 
books  kept  in  the  office  of  the  Eecorder  of  Deeds  of  said  county 
of  ,  a  public  office  of  said  State  of  ,  not  appertain- 

ing to  a  court. 

I  do  further  certify  that  I  have  compared  the  foregoing  with 
the  original  record  of  a  deed  [or,  mortgage],  now  remaining  of 
record  in  the  office  of  said  Recorder  of  Deeds  of  county 

aforesaid,  in  book  of  deeds,  page  ,  and  that  the 

foregoing  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
such  original. 

\_If  the  officer  has  no  seal  of  office,  add  .■]  I  do  further  certify 
that  I,  as  such  Eecorder  of  Deeds,  have  no  seal  of  office,  and  that 
there  is  no  seal  of  said  office,  {d) 

In  testimony  whereof,  I  have  hereunto  subscribed 
my  name  \jf  he  has  seal,  add,  and  affixfd  the 
seal  of  my  office],  at  ,  in  said  county, 

this  day  of  ,  18     . 

[Signature  of'\ 
Eecorder  of  Deeds  of  county. 


li)!)8.  Certificate  of  Secretary  of  State,  to  be  Annexed  to  the 

Above. 

State  of  ,  \  ss  ' 

Office  of  Secretary  of  State,  j 

I,  C.  D.,  Secretary  of  State  of  the  said  State  of  ,  do 

hereby  certify  that  the  above-named  A.  B.  is,  and  has  been 
durino- the  year  18     ,  the  Recorder  of  Deeds  of  county,  in 

said  State  of  ,  and  the  keeper  of  the  records  and  office- 


(c)  Under  tlie  act  of  Congress  of  and  where  the  oflBce  is  one  which  in 
March  27,  1804.  See  Markoe  ».  Al-  this  State  has  no  seal,  our  courts  will 
drich,  1  Abbotts'  Pi:,  55 ;  and  see  Laws  presume  that  no  seal  existed  there. 
0/1858, 500,  ch.  308.  WaterviUe     Manufacturing     Co.     v. 

(d)  This  is  not  perhaps  essential ;  Brown,  9  Sow.  Pr.,  37. 
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books  kept  in  the  office  of  the  Recorder  of  Deeds  of  said  county 
of  ,  a  public  office  not  appertaining  to  a  court. 

[I  do  further  certify  that  there  is  no  seal  of  said  office  of 
Recorder  of  Deeds,  and  that  said  Recorder  of  Deeds  has  no 
seal  of  office  or  official  seal.] 

I  do  further  certify  that  the  foregoing  attestation  by  said 
A.  B.  is  in  due  form,  and  by  the  proper  officer,  and  entitled  to 
full  faith  and  credit. 

In  testimony  whereof,  I  hereunto  set  my  hand, 
[l.  s.]  and  affix  the  great  seal  of  said  State  of  , 

at  ,  this  day  of  ,  18     . 

[^Signature  of] 

Secretary  of  State. 


1599.  Certificate  AuthenUoating  a  Law  of  Another  State,  {e) 

State  of  ,  ) 

Office  of  Secretary  of  State.  ) 

I,  C.  D.,  Secretary  of  State,  of  the  said  State  of         ,  do  hereby 


certify  that  I  have  compared  the  foregoing  with  the  original 
law  or  statute  of  said  State  of  ,  now  remaining  on  file 

and  of  record  in  this  office  ;  and  that  the  same  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  such  original.  I  do 
further  certify  that  such  law  or  statute  was  duly  enacted  on 
the  day  of  >  18     ,  and  took  effect  on  the  day 

of  ,  18     .    I  do  further  certify  that  said  act  or  statute 

was,  in  pursuance  of  section  thereof,  duly  published  in 

The  ,  and  The  ,  prior  to  the  day  of  , 

18  ;  and  that  such  law  or  statute  was  on  the  said  day,  and 
has  ever  since  been,  and  now  is,  in- full  force  and  efl:ect  in 


(e)  This  is  pursuant  to  act  of  Con-  It  must  be  a  common-law  seal,yj.  «.,  an 

grass,  May  26, 1790.   This  form  is  adapt-  impression  upon  wax  or  other  tena- 

ed  to  the  case  of  a  law  declared  to  take  cious  substance.     Coit  v.  Milliken,  1 

effect  thirty  days  after  its  publication  Den.,  376. 
in  two  newspapers  named.  (g)  The  signature  should  be  that  ol 

(/)  It  must  be  the  Great  Seal.    The  the  Secretary  of  State  himself.    That 

seal  of  the  Secretary  of  State  is  insuf-  of  a  deputy  is  insufficient.    Morris  v. 

ficient.    Sisk  v.  Woodruff,  15  Ills.,  15,  Patchin,  34  N.  T.,  394. 
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said  State  of  ,  as  one  of  the  laws  or  statutes  of  said 

State. 

In  witness  whereof  I  have  hereunto  set  my  hand, 
[l.  s.]  and  affixed  the  great  seal(/)  of  said  State  at 

,  this  day  of  ,  18    . 

[Signature  of} 
Secretary  of  State,  (g) 
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OHAPTER  XXVn. 

TRIAL. 


Section  L 
teial  of  issues  of  law. ' 

1600.  Notice  of  trial p.  444 

1601.  Note  of  issue 445 

1602.  Order  sustaining  demurrer 445 

1603.  Order  overruling  demurrer 445 

1604.  Order  sustaining  demurrer  in  part,  and  overruling  it  in  part 446 

1600.  Notice  of  Trial,  (a) 

[Title  of  the  cause.] 

Take  notice,  that  the  issue  [or,  issues]  of  law  in  this  action 
will  be  brought  to  trial  at  a  special  term  of  this  court  (5)  [or,  at 
a  Circuit  Court],  appointed  to  be  held  in  and  for  the  county 
of  ,  at  the  City  Hall,  in  the  city  of  [or,  at  the 

court-house  in  the  town  of  J,  on  the  first  Monday  (c)  [or 

other  first  day  ofterrri],  of  next,  at  o'clock  in  the 

forenoon  of  that  day,  unless  the  same  has  been  previously 
tried,  (d)  [Signature.] 

[Date.] 

[Address.] 

{a)  See  note  (a),  infra.  rules  prescribe.    Issues  of  law  must  be 

(6)  By  section  255  of  the  Code  of  tried  at  a  circuit  or  special  term.    The 

Procedure  It  is  enacted  that  issues  of  notice  in  this  respect  should  conform 

fact  in  the  Supreme  Court  must  be  to  the  actual  practice  of  the  court  foi 

tried  at  a  Circuit  Court,  when  the  trial  which  the  notice  is  given, 
is  by  jury ;  otherwise  at  a  Circuit  Court        (c)  See  notes  (/,  g),  infra. 
or  special  term,  as  the  court  may  by  its       {d)  See  note  (Ji),  infra. 
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1601.  Note  of  Issue,  {e) 


Court, 
special  term. 


A.  B.,  plaintiff,  G.  H.,  plaintiff's  attorney. 

against  }■         Issue  of  law. 

T.  Z.,  defendant.  Q.  R,,  defendant's  attorney. 

Issue  joined  July  14,  1864. 
N^o.  of  cause  on  previous  calendar,  263  \or,  ITot  on  previous 
calendar]. 

Plaintiff's  \or,  defendant's]  note. 
Demurrer. 

1602.  Order  Sustaining  Demurrer. 

[Title  of  the  cause.']  [At  a  special  term,  t6p.] 

This  action  having  been  brought  to  trial  on  the  issue  of  law 
joined  herein,  after  hearing  G.  H.  in  support  of  the  demurrer, 
and  O.  P.  [or,  no  one  appearing]  in  opposition: 

Oeperkd,  that  said  demurrer  be  sustained,  and  that  defend- 
ant [or,  plaintiff]  have  judgment  thereon ;  but  with  leave  to 
the  plaintiff  [or,  defendf^nt]  to  amend  the  complaint  [or,  answer, 
or,  reply]  within  twenty  days,  on  payment  of  costs. 

1603.  Order  Overruling  Demurrer. 

[Title  of  the  catise.]  [At  a  special  term,,  dec.'] 

This  action  having  been  brought  to  trial  on  the  issue  of  law 
joined  herein,  after,  hearing  G.  H.  in  support  of  the  demurrer, 
and  O.  P.  [or,  no  one  appearing]  in  opposition : 

Oedeeed,  that  said  demurrer  *  be  overruled,  and  that  plain- 
tiff [or,  defendant]  have  judgment  thereon;  but  with  leave  to 
the  defendant  [or,  plaintiff]  to  withdraw  his  demurrer  [and  put 
in  an  answer,  or,  a  reply]  within  twenty  days,  on  payment  of 
costs. 

(e)  See  note  (*),  infra 
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1604.  Order  Sustaining  Demurrer  in  Part,  and  Overruling  it 

in  Part. 

\As  in  last  previous  form  to  tJie  *,  and  continue ;]  to  the  first 
cause  of  action  set  forth  in  the  complaint  be  sustained ;  and 
that  the  defendant  have  judgment  thereon;  and  that  the  de- 
murrer to  the  second  cause  of  action  be  overruled ;  and  that 
the  plaintiff  have  judgment  thereon,  but  with  leave  to  the 
plaintiff  to  serve  an  amended  complaint  within  days, 

and  to  the  defendant  to  withdraw  his  demurrer  to  the  second 
cause  of  action,  and  to  answer  the  same. 
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1607.  Defendant's  notice 449 

1608.  Notice  In  New  York  Superior  Court 449 

1609.  Notice  of  trial,  and  of  assessment  of  damages  against  a  non- 

answering  defendant 450 

1610.  Notice  of  countermand 450 

n.  Proceedings  kblativb  to  the  ordeh  of  trial. 

1611.  Note  of  issue 451 

1612.  AfSdavit  of  merits  to  prevent  inquest 453 

1613.  Affidavit  to  move  to  place  cause  upon  special  circuit  calen- 

dar   453 

1614  Affidavit  to  oppose  motion  to  place  cause  upon  special  circuit 

calendar 454 

1615.  Notice  of  motion  to  strike  cause  from  tlie  calendar 454 

1616.  Order  striking  cause  from  the  calendar 455 

III.  Postponements. 

1617.  Affidavit  to  move  for  a  postponement  on  account  of  absence 

or  sickness  of  a  witness 455 

1G18.  The  same ;— on  account  of  the  absence  of  the  plaintiff 456 

1619.  Affidavit  by  defendant  to  Ms  expected  absence  in  consequence 

of  acts  of  the  plaintiff. 457 

1630.  Order  postponing  trial 457 

IV.  The  jitrt. 

1621   Notice  of  motion  for  foreign  jmy 458 

1633.  AiSJavit  to  move  for  foreign  jury 45S 
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1633.  Order  granting  motion  for  foreign  j  ury 459 

1634.  Venire 459 

1635.  Notice  of  motion  for  special  jury 460 

1036.  Affidavit  to  move  for  special  jury 461 

1637.  Order  granting  motion  for  special  jury 461 

1638.  Notice  of  striking  the  jury 461 

V.  The  terdict. 

1639.  Entry  of  verdict  upon  a  single  issue  in  an  action  for  the  re- 

covery of  money  only 468 

1630.  Verdict  in  favor  of  the  defendant  upon  a  counter-claim 463 

1631.  Verdict  in  an  action  for  chattels  (replevin) 463 

1633.  Verdict  in  an  action  for  land  (ejectment) 463 

1633.  Verdict  subject  to  the  opinion  of  the  court 463 

1684.  Special  verdict 463 

I.  Notice  of  Trial,  {a) 

1605.  Plaintiff's  Notice  of  Trial. 

\Title  of  the  cause.'] 

Take  notice,  that  tlie  issue  of  fact  in  this  action,  [or,  the 
issues  of  fact  in  this  action]  (J)  will  be  brought  to  trial,  *  (o)  at  a 


(a)  By  sections  356  and  413  of  the 
Code  of  Procedure,  as  amended  in 
1859,  notice  of  trial  is  to  be  given  four- 
teen days  "before  the  Court,"  unless 
the  service  is  by  mail ;  when  it  must 
be  given  sixteen  days  "  before  the  day 
of  trial,"  including  the  day  of  service. 
It  is  not  probable  that  any  distinction 
is  intended  by  the  use  of  the  phrase 
"before  the  court,"  in  section  356,  and 
"before  the  iday  of  trial,"  in  section 
413.  Undoubtedly,  the  "day  of  trial" 
in  the  latter  section  is  the  day  desig- 
nated in  the  notice  as  that  at  which  the 
cause  may  be  called, — ^the  first  day  of 
term, — and  not  the  day  at  which  the 
cause  may  actually  be  reached.  Upon 
this  point  see  Manchester  v.  Herring- 
ton  (10  N.  Y.  (6  aaa:),  164),  where  it  is 
said  that  the  whole  period  of  a  term  or 
circuit  is  regarded  by  the  common  law 
as  but  a  single  day,  and  every  thing 
which  is  done  at  a  circuit  or  term  is 
regarded  as  done  upon  the  first  day. 

(6)  If  two  causes  are  pending  in  the 
same  court  between  the  same  parties, 


both  causes  being  ready  for  trial,  the 
notice  in  each  should  specify  the  par- 
ticular cause  intended.  Sse  Vol.  I., 
ar.le,  p.  3,  note  (d);  and  Lisher  «. 
Parmelee,  1  Wend.,  33. 

(c)  Notice  that  plaintiff  will  take  an 
inquest  is  not  now  necessary  to  entitle 
him  to  do  so,  though  formerly  required 
by  Kule  29  of  the  Supreme  Court,  which 
was  that  "inquests  may  be  taken,  <feo., 
provided  the  intention  to  take  an   in- 
quest is  expressed  in  the  notice  of  trial," 
<&c.    Plaintiff  cannot  take  an  inquest  at 
a  circuit  for  which  he  has  not  served  a 
notice  of  trial,  although  he  has  been 
called  there  by  a  notice  from  defendan  t. 
To  entitle  him  to  move  on  the  cause, 
plaintiff  must  himself  have  given  no- 
tice.   Potter  V.  Davidson,  8   AhboM 
Pr.,  43. 

And  formerly  when  a  sufficient  affi- 
davit of  merits  had  been  filed  and 
served  to  prevent  an  inquest,  the  words 
"  and  an  inquest  taken  therein  "  were 
unnecessary. 
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circuit  court  appointed  to  be  held  in  and  for  the  city  and 
county  of  New  York,  at  the  City  Hall  in  said  city  [or,  in  and 
for  the  county  of  ,  at  the  court-house  in  the  town  of  ; 

or,  at  the  City  Hall  in  the  city  of  ],  on  the  first  Monday  (dZ) 
[or  other  first  day  of  terrn]  of  next,  at  o'clock  in 

the  forenoon  of  that  day,  (e)  unless  the  same  has  been  previously 
tried.  (/)  G.  H., 

[Date^  Plaintiff's  attorney. 

To  Q.  E.,  defendant's  attorney.  [Address^ 


(d)  Where  the  notice  designated  the 
4tli  day  of  April,  instead  of  the 

4th  Jfonday,  through  inadvertence  in 
fiUing  up  a  printed  blank,  but  the 
notice  was  retained  without  objection, 
it  was  held  good.  Silliman  v.  Clark,  2 
Sow.  Pr.,  160. 

And,  as  a  general  rule,  when  there 
is  an  error  in  designating  in  the  notice 
the  day  for  trial,  apd  an  inquest  is 
taken,  which  defendant  afterwards 
moves  to  set  aside,  the  important  in- 
quiry is,  whether  the  party  was  or 
might  have  been  misled.  In  several 
cases,  when  circumstances  showed  that 
the  attorney  of  defendant  understood 
the  error,  his  motion  to  open  the  in- 
quest has  been  denied.  See  N.  Y. 
Central  Ins.  Co.  v.  Kelsey,  13  Mow.  Pr., 
535  ;  Wolfe  «.  Horton,  3  Cai.,  86 ;  Col. 
&  C.  Cos.,  438 ;  Jackson  i).  Brownson,  4 
Cow.,  51 ;  Bander  v.  Covill,  Id.,  60. 

(«)  The  words  "  or  as  soon  thereafter 
as  counsel  can  be  heard,"  often  inserted 
in  the  notice,  are  quite  unnecessary. 
A  notice  for  the  first  day  of  the  circuit 
or  term  simply,  is  good  for  any  subse- 
quent day  of  the  same. 

(f)  The  words,  "unless  the  same 
has  been  previously  tried,"  are  proper 
to  be  inserted  whenever  a  notice  of 
trial  for  a  future  circuit  is  to  be  served 
during  the  session  of  a  circuit  for  which 
the  cause  has  been  previously  noticed, 
and   at   which   it   may   perhaps   be 


reached.  Serving  an  unqualified  notice 
for  a  future  circuit  has  been  thought  a 
waiver  of  the  previous  notice.  If  the 
plaintiff's  attorney  notices  a  caftse,  say 
for  the  March  circuit,  and  before  the 
adjournment  of  that  circuit  the  time 
arrives  for  serving  notice  for  April,  and 
he  then  serves  an  absolute  notice  for 
April,  and  the  cause  is  afterwards 
reached  in  March,  he  cannot,  it  has 
been  held,  move  it  on  for  trial,  but 
must  wait  for  its  being  called  in  April. 
His  notice  that  ho  will  move  it  in  April 
entitles  the  defendant  to  discontinue 
attending  in  March.  See  Faulkner  n. 
Mayor,  &c.,  of  Brooklyn,  3  How.  Pr., 
151.  Approved,  Carpenter  v.  Tuffs, 
Id.,  166. 

The  reservation,  is,  however,  un- 
necessary, when  the  trial  is  to  be  had 
within  the  first  judicial  district ;  as  in 
that  district,  by  section  256  of  the 
Code,  as  amended.  Laws  of  1860,  783, 
ch.  489,  §  8,  only  one  notice  of  trial  in 
the  cause  is  necessary,  and  the  cause 
remains  upon  the  calendar  until  dis- 
posed of.  No  question  of  waiver  of  a 
previous  notice  arises  under  such  prac- 
tice. Nor  is  such  reservation  necessary 
elsewhere,  unless  the  time  for  serving 
notice  faUs  during  a  circuit  at  which 
the  attorney  may  have  an  opportunity 
of  moving  on  his  cause  under  his  foiv 
mer  notice. 
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Defendant's  Notice  of  Trial. 

1606.  Indorsement. 

Due  service  of  a  notice,  of  which  the  within  is  a  copy,  is 
hereby  admitted.  Q.  E., 

\I)ate.\  Defendant's  attorney. 

\AddTess.\ 

1607.  DefendamCs  Notice  of  Trial,  {g) 
[Title  of  the  cause.]  > 

Take  notice,  that  the  issue  [or,  issues]  of  fact  in  this  action 
will  be  brought  to  trial,  and  a  motion  made  to  dismiss  the 
complaint  therein,  *  at  a  circuit  cburt  appointed  to  be  held  in 
and  for  the  city  and  county  of  New  York,  at  the  City  Hall  in 
said  city  [or,  in  and  for  the  county  of  ,  at  the  court- 

house in  the  town  of  ;  or,  at  the  City  Hall  in  the  city 

of  J,  on  the  first  Monday  [or  other  first  day  of  terrri\ 

of  next,  at  o'clock  in  the  forenoon  of  that  day, 

unless  the  same  has  been  previously  tried.  Q.  E. 

[Date.\  Defendant's  attorney. 

To  G.  H.,  plaintiff's  attorney.  [Address^] 

[Indorsement  as  in  Form  1606.] 

1608.  Notice  of  Trial  in  the  New  Yorh  Superior  Court,  {h) 

[As  in  Form  1605  or  lQQ7,to  the  *,  and  continue:]  at  a 
trial-term  of  this  court  appointed  to  be  held  in  and  for  the  city 

{g)  By  section  356  of  the  Code  of  Crawford,  16  Allotts'  Pr.,  134 ;  Ward 

Procedure,  either  party  who  has  given  v.  Dewey,  12  How.  Pr.,  193. 

notice  of  trial  may  bring  on  the  cause,  See,  also,  the  notes  to  the  preceding 

when    reached,  pursuant  to  his    no-  forms, 

tice.  (K)  This  form  is  applicable  also  in 

But  one  defendant  cannot  serve  no-  actions  pending  in  the  New  York  Com- 

tice  of  trial,  while  a  co-defendant  has  mon  Pleas.    The  name  of  the  court 

not  yet  been  served  with  summons,  wiU  appear  in  the  title  of  the  cause, 

and  has  not  appeared.    If  such  defend.  The  same  form  may  also  be  used  in 

ant  thinks  the  plaintiff  in  default  in  other  courts  established  in  cities, — e.g., 

not  proceeding,  he   should   move   at  the  Brooklyn  City  Court,  the  Buffalo 

chambers  for  a  dismissal  of  the  com-  Superior  Court,— varying  the  hour  to 

plaint  as  to  himself.    It  is  irregular  for  correspond  with  that  appointed  for  tho 

him  to  notice  the  cause.     Morris  «  opening  of  court. 
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of  New  York,  at  the  City  Hall  of  said  city,  on  the  first  Monday 

of  next,  at  eleven  o'clock  in  the  forenoon  of  that  day.  (e) 

[JDate.]  [Signature  and  Indorsement, 

as  in  Form  1606  or  1607.] 

1609.  NoUee  of  Trial,  and  of  Assessment  of  Damnages  against 
a  N'on-answ&ring  Defendant. 

[Add,  at  the  end  of  Form  1605,  the  words  following  .•]  and 
that  the  jury  who  try  the  same  will,  at  the  same  time,  assess 
the  plaintiff's  damages  against  the  defendant  "W.  X.  in  this 
cause.  [Signature  and  indorsement, 

[Date.]  as  in  Form  1606.] 

1610.  Cowntermmid  of  Notice  of  Trial.  (J) 

[Title  of  the  cause.] 
Take  notice,  that  I  hereby  countermand  the  notice  of  trial 

heretofore  given  you  in  this  cause  [dated  J. 

[Date.]  [Signature  and  indorsement, 

[Address.]  as  in  Form  1606.] 


(i)  See  note  (/),  ante,  for  reasons 
why  the  words  "  unless  the  same  has 
been  previously  tried"  are  unnecessary 
in  a  notice  in  the  New  York  Superior 
Court  or  New  York  Common  Pleas. 
In  other  courts  in  cities  they  may  be 
appropriate. 

(j)  The  right  to  countermand  a  no- 
tice of  trial  seems  never  to  have  been 
expressly  conferred  by  statute  in  this 
State,  though  it  has  been  recognized  as 
a  well-understood  part  of  the  existing 
practice  from  an  early  period.  1  Seii. 
L.  of  1813,  326,  §  3 ;  2  Bev.  Stat,  618, 
§  36.  Eule  32  of  the  Supreme  Court 
of  1830  required  the  notice  of  counter- 
mand to  be  served  at  least  six  days 
before  the  day  for  which  the  notice  of 
trial  was  given.  This  rule,  however, 
is  no  longer  in  force;  and  a  counter- 
mand is  presumed  to  be  good,  however 
short  the  time  between  its  service  and 
the  day  rlesiguated  for  trial  may  be. 


The  rule  of  the  former  practice, — that 
when  "  the  notice  is  countermanded, 
the  defendant  is  entitled  to  all  the  costs 
actually  incurred  by  him  previous  to 
the  service  of  such  countermand, — is 
probably  stiU  in  force,  though  its  appli- 
cation under  the  modifications  of  the 
law  of  costs  which  now  obtain  is  some- 
what difficult.  The  rule  is,  bowever, 
of  but  trifling  practical  importance ;  as 
under  the  practice  now  established,  of 
allowing  either  party  to  notice  the 
cause,  there  is  but  seldom  an  occasion 
for  countermanding  a  notice.  The 
issue  being  perfected,  it  is  only  when 
one  party  has  failed  to  serve  notice 
that  the  other  can  defeat  the  trial  by 
countermanding  his  own.  In  case, 
however,  necessity  is  discovered,  after 
notice  of  trial  served,  to  serve  an 
amended  pleading,  it  is  proper  to 
countermand  the  notice. 
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n.  Peooeedistgs  Kelative  to  the  Oedee  of  Teial. 
1611.  JSTote  of  Issue.  {Tc) 

Court, 
term.  (Z) 


A.  B.,  plaintiff, 

against 
T.  Z.,  defendant. 


G.  H.,  plaintiff's  attorney. 

Issue  of  fact. 

To  be  tried  by  a  jury  \or,  by  the  courtj. 

Q.  E.,  defendant's  attorney. 

Issue  joined  July  14,  1864. 

No.  of  cause  on  previous  calendar,  263  [or,  Not  on  previous 
calendar.] 

Plaintiff's  [or,  defendant's]  note. 


(]e)  Section  256  of  the  Code  provides, 
that  "  the  party  giving  the  notice  [of 
trial]  shalL  furnish  the  derk,  at  least 
eight  days  before  the  court,  with  a 
note  of  the  issue,  containing  the  title 
of  the  action,  the  names  of  the  attor- 
neys, and  the  time  v^hen  the  last  plead- 
ing was  served;  and  the  clerk  shall 
thereupon  enter  the  cause  upon  the 
calendar,  according  to  the  date  of  the 
issue." 

As  to  the  fee  of  $3  payable  to  the 
clerk  on  filing  a  note  of  issue,  see  the 
same  section,  as  amended.  Laws  of 
1863,  ch.  393. 

Service  of  a  notice  of  trial  by  the 
party  who  moves  on  the  cause  is  essen- 
tial to  his  right  to  move  it.  Not  so, 
however,,  with  the  note  of  issue.  The 
only  purpose  of  the  latter  is  to  enable 
the  clerk  to  prepare  the  calendar ;  and 
if  a  note  of  issue  is  furnished  by  either 
party,  and  the  cause  is  thereby  ac- 


tually placed  upon  the  calendar,  it  wiU 
be  called  when  reached,  and  no  in- 
quiry made  whether  the  party  ready 
for  trial  is  the  one  who  filed  the  note 
of  issue.  Hence,  a  defendant  may  rely 
on  the  plaintiff's  filing  the  note,  if  he 
chooses  to  do  so.  It  is  usual,  however, 
and  desirable  that  both  parties  should 
furnish  the  note. 

{I)  Rules  14  and  15  of  the  New  Tork 
Superior  Court  require  that  notes  of 
issue  filed  in  causes  which  have  once 
been  on  the  calendar  for  trial  or  argu- 
ment, shall  specify,  the  number  of  the 
cause  on  the  last  preceding  calendar  on 
which  it  was  entered,  and  the  date  on 
such  calendar ;  also  that  every  note  of 
issue  shall  state  whether  the  cause  is 
to  be  placed  on  the  calendar  of  the 
general  term,  the  special  term,  or  the 
trial  term.  The  clerk  is  directed  not 
to  enter  the  cause  imless  the  note  oi 
issue  conforms  to  these  requirements. 
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1612.  A-fficLavit  of  Merits  to  Prevent  Inquest. 

[Title  of  the  cause.] 
[  Venue.] 

Y.  Z.  beiug  duly  sworn,  says : 

That  he  is  the  defendant  (m)  in  the  above-entitled  action . 
and  that  he  has  fully  and  fairly  stated  the  case  {n)  to  Q.  E. . 
his  counsel,  who  resides  at  ,  in  the  county  of  [or 

at  ISTo.  in  street,  in  the  city  of  J,  and  that  he 

has  a  good  and  substantial  defence  on  the  merits  (o)  to  the  ac- 
tion, (_p)  as  he  is  advised  by  his  said  counsel,  {q)  and  verily 
believes  to  be  true,  (f)  [Signatures.] 

[Jurat] 


(m)  The  aflSdavit  of  merits  is  usually 
made  by  the  defendant.  Where  Ms 
absence  or  other  circumstances  pre- 
vent its  being  made  by  him,  it  may  be 
made  by  the  attorney,  or  by  the  de- 
fendant's agent.  But  in  these  cases 
the  affidavit  must  state  the  reason  why 
it  is  not  made  by  the  defendant  in  per- 
son. Miller  D.  Hooker,  2  Sow.  Pr., 
134;  Mason  «.  Bidlemau,  1  Id.,'&\; 
Johnson  v.  Lynch,  15  Id.,  199 ;  Roose- 
velt V.  Dale,  2  Gow.,  581.  When  made 
by  the  attorney,  it  should  be  as  in  note 
[g),  p.  184,  ante. 

{n)  It  is  wise  to  foUow  the  settled 
form  of  an  affidavit  of  merits ;  as  slight 
deviations  have  been  held  to  render 
the  affidavit  insufficient.  In  general  it 
Bhould  state  that  defendant  has  "  fully 
and  fairly  stated  the  case  to  his  coun- 
sel." See  Onondaga  County  Bank  ■». 
Shepherd,  19  Wend.,  10 ;  Bleecher  v. 
Storms,  2  Sow.  Pr.,  161 ;  Cary».  Liver- 
7nore,  Id.,  170.  Stating  that  the  party 
has  fully  stated  "  his  case,"  or  "  this 
case,"  has  been  held  sufficient  under 
Kale  61  of  the  Supreme  Court.  Brow- 
neU  V.  Marsh,  23  Wend.,  636  ;  and  see 
Brown  v.  Masten,  2  Sow.  Pr.,  187, 195. 
So,  stating  that  the  party  has  fully, 
&c.,  "  stated  the  facts  of  this  case,"  has 
been  held  sufficient ;  it  Implies  that  he 


has  stated  all  the  facts  which  make  the 
whole  case.  Jordan  ».  Garrison,  6 
Sow.  Pr.,  6.  But  stating  that  he  has 
folly,  &c.,  stated  the  facts  of  Aw  case; — 
has  stated  Ms  case  in  this  cause  ; — hag 
fully,  &c.,  stated  his  defence; — has 
stated  the  facts  of  his  defence,  or  the 
like,  is  insufficient.  Pitzhugh  v.  Truax, 
1  SUl,  644;  BrowneU  ».  Marsh,  33 
Wend.,  636  ;  Richmond  v.  Cowles,  2 
SUl,  359 ;  EUis  ».  Jones,  6  Sow.  Pr., 
396 ;  Tompkins  v.  Acer,  10  Id.,  309 ; 
Rickards  ■».  Swetzer,  3  Id.,  413 ;  1  Code 
R.,  117. 

So,  under  Rule  61,  a  statem,ent  that 
the  party  "  has  made  a  full  and  fair 
statement  of  all  the  facts  of  the  case  in 
the  above  cause  to,"  &c.,  "  as  far  as  the 
facts  have  come  to  his  knowledge,  and 
he  belie  ves  them  to  exist,"  is  insufficient. 
If  the  party  cannot  comply  with  the 
language  of  the  rule,  he  should  dis- 
close his  excuses.  Brown  «.  Tousey, 
lQWend.,&n. 

(o)  As  to  whether  the  words  "  on  the 
merits"  are  strictly  necessary,  see 
Briggs  v.  Briggs,  3  Johns.,  449  ;  Meech 
V.  Calkins,  4  Sill,  534;  Tompkins  i. 
Acer,  10  Sow.  Pr.,  309. 

(p)  An  affidavit  that  defendant  "has 
a  defence  upon  the  merits  to  the  plain- 
tiff's demand  on  the  promissory  note 
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1613.  Affidavit  to  Move  to  Place  Cause  'wpon  Special  Cirauit 

Calendar. 

{Title  of  the  cause.} 
[  Venue.'} 
G.  H.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  the  [attorney  for  the]  plaintiflF  in  this  action. 

II.  That  this  action  is  upon  contract,  and  is  founded  upon 
[state  hriefiy  the  cause  of  action}. 

II.  That  the  answer  merely  denies  the  allegations  of  the 
complaint. 

[Or,  III.  That  the  answer  alleges  [Aere  state  'briefly  the  neto 
Tnatter  alleged},  and  sets  up  no  other  new  matter,  and  this  de- 
ponent has  reason  to  believe,  and  does  believe,  that  the  defence 
so  made,  is  made  only  for  the  purpose  of  delay ;  the  reasons  for 
which  belief  are  as  follows :  [state  them.} 

lY.  That  this  deponent  believes  that  the  trial  of  this  action, 
if  placed  upon  the  special  circuit  calendar,  is  not  likely  to  occupy 
more  than  one  hour  [as  the  production  and  proof  of  the  note 
above-mentioned,  and  proof  of  the  amount  of  interest,  is  all  the 
evidence  requisite  to  be  offered  by  the  plaintiff  to  establish  his 
case.     Or  otherwise  state  amy  facts  connected  with  the  nature 


on  which,  this  action  is  brought,"  &c.,  show  the  advice  of  counsel.  Swart- 
has  been  held  defective.  Mason  «.  wout  v.  Hoage,  16  Johns.,  3 ;  Bruen  « 
Moore,  2  How.  Pr.,  70.  So  of  a  state-  Adams,  3  Oai.,  97 ;  Cannon  ii.  Titus,  5 
ment  that  defendant  "  has  a  good  and,  Johns.,  355  ;  Hart  v.  McGany,  1  Mow. 
substantial  defence  upon  the  merits  to  Pr.,  74.  But  it  has  been  held  that 
the  whole  or  some  part  of  the  plain-  when  the  affidavit  sets  forth  the  facts 
tiff's  demand."  Chemung  Canal  Bank  relied  on  as  merits,  so  that  the  court 
».  S^upervisors  of  Chemung.  1  Mow.  can  see  that  there  are  merits,  oath  to 
Pr.,  163.  So  of  a  Bta,tement  that  de-  advice  of  counsel  is  not  necessary, 
fendants  "  have  a  good  and  substan-  (r)  An  affidavit  that  deponent  "  is 
tial  defence  upon  ^he  merits  in  the  advised  by  said  counsel  that  said  de- 
above-entitled  cause,  to  the  promissory  fendants  have  a  good  and  substantial 
note  on  which  this  action  is  brought,  defence  to  said  suit  on  the  merits, 
thereof  as  they  are  advised  by  their  which  advice  deponent  believes  to  be 
said  counsel."  Durant  ».  Cook,  1  Mow.  true,"  was  held  insufficient,  in  Brittau 
Pr.,  43.  So  of  a  statement  that  the  ».  Peabody,  4  Mill,  61. 
defendant  has  a  good  defence,  &c.,  "  to  So  of  an  affidavit  in  which  the  word 
the  plaintiff 's  declaration  filed  in  this  "believed,"  was  used  instead  of  "be- 
Buit."  Howe  v.  Hasbrouch,  Id.,  07.  lieves,"  to  be  true.  Wharton  v.  Barry, 
(g)  In  general  the  affidavit  should  1  Mow  Pr.,  60. 
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of  the  evidence,  mlniber  of  witnesses  intended  to  he  caMed,  die, 
tending  to  satisfy  the  court  that  the  cause  can  he  tried  within 
a/n  hour']. 

1614.  Affidavit  to  Oppose  Motion  to  Place  Cause  upon  Special 
Circuit  Calendar,  {s) 

[Title  of  the  cause.] 
[  Venue.] 
Q.  K.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  the  [attorney  for  the]  defendant  in  this  action. 

II.  That  the  answer  alleges  \Jie7'e  state  briefly  any  new  matter 
alleged]. 

III.  That  the  defence  interposed  is  not  made  for  the  purpose 
of  delay,  but  is  made  in  good  faith,  and  deponent  believes  the 
same  can  and  will  be  fully  established  on  the  trial. 

IV.  That  this  deponent  believes  that  the  trial  of  this  action 
is  likely  to  occupy  more  than  one  hour,  for  the  reason-  that 
[here  state  any  facts  tending  to  show  that  more  than  an  liour 
may  be  consumed  in  the  trial  y  as  that.,  the  defendant  disputes 
the  genuineness  of  his  alleged  signature  to  the  note  on  which  the 
action  is  brought,  and  a  large  number  of  witnesses  must  be 
examined  upon  that  question ;  and  defendant  expects  to  show 
by  the  testimony  of  the  defendant  himself,  and  of  J.  J.,  K.  L., 
and  M.  N.,  that  such  signature  is  not  in  the  handwriting  of  de- 
fendant, and  by  the  testimony  of  S.  T.  and  U.  V.,  that  it  is  an 
imitation  of  defendant's  handwriting,  and  was  affixed  to  said 
note  by  C.  B.,  a  son  of  the  plaintiff]. 

1615.  Notice  of  Motion  to  Strike  Camsefrom  the  Calendar. 
[Title  of  the  cause.] 

Take  notice,  that  on  the  affidavit,  of  which  a  copy  is  here- 
with served  on  you,  and  upon  the  pleadings  and  proceedings  in 

(s)  For  the  regulation  of  the  special  the  plaintiff  wiU  move  to  have  the 

circuit  calendar,  see  the  Supreme  Court  cause    placed  on  the  special    circuit 

rule,  for  the  first  district,  upon  that  calendar;   designating  the  Friday,  if 

subject.  any  one  in  particular  is  desired,  for 

Four  days'  notice  of  motion  only  is  which  it  is  to  be  set  down.    For  the 

Dectisfiosy ;  and  the  motion  is  heard  at  formal  parts  of  the  notice,  foUow  Form 

cUambera.     The  notice  is  simply  that  1615. 
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the  cause,  the  undersigned  will  move  the  court,  at  a  special 
term  thereof  [or,  at  a  circuit],  to  be  held  at        ,  on  the  day 

of  ,  Or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 

order  that  this  cause  be  stricken  from  the  \siate  which']  calen- 
dar of  this  court,  with  costs  of  this  motion.  [Signature.] 

[Date.] 

[Address,] 

1616.  Ord&r  StriJcing  Cause  from  the  Calendar,  {f) 

[Title  of  the  cause.]- 

On  reading  and  filing  the  affidavit  (i«)  of  Q.  U.  [and  proof  of 
due  service  .of  motion],  and  on  motion  of  Q.  K.,  after  hearing 
G.  H.  [or,  no  one  appearin'g],  in  opposition : 

Ordebed,  that  this  cause  be  stricken  from  the  [state  which] 
calendai  of  this  court ;  and  that  the  plaintiff  pay  to  the  de- 
fendant dollars,  costs  of  this  motion.  [Signature.] 

[Date.] 

[Addt'ess.] 

III.  Postponements. 

1617.  Affida/oit  to  Move  for  a  Postponement  on  Account  of 
Absence  or  Sickness  of  a  Wil/ness. 

[Title  of  the  cause.] 
[  Venue.] 
A.  B.,  of  ,  being,  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  [or,  defendant]  in  this  action. 
[II.  If  the  affidavit  is  lyy  defendant,  That  deponent  has  fully 
and  fairly  stated  the  case  to  Q.  E.,  his  counsel,  who  resides 
at  ,  in  the  county  of  [or,  at  N"o.  ,  in 

street,  in  the  city  of  ],  and  that  he  has  a  good  and  sub 

Btantial  defence  on  the  merits  to  the  action,  as  he  is  advised  by 
his  said  counsel,  and  verily  believes  to  be  true.] 


(i)  Motions  to  strike  a  cause  from  {u)   The  afiadavits  to  support  and 

tlie  calendar,  or  to  correct  the  calendar,  oppose  these  motions  must,  of  nucessi- 

are  usually  made  at  the  opening  of  ty,  vary  so  much  with  the  facts  relied 

court,  and  without  requiring  formal  upon  as  ground  for  striking  the  cause 

previous  notice.    Cases  sometimes  oc-  from  the  calendar,  or  retaining  it,  that 

our,  however,  in  which  a  notice  of  no  forms  of  general  usefulness  can  bs 

motion  is  advisable.  given. 
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III.  That  L.  E.  is  a  material  witness  for  deponent,  without 
the  benefit  of  whose  testimony  deponent  cannot  safely  proceed 
to  the  trial  of  said  action,  as  he  is  advised  by  his  counsel,  after 
fully  and  fairly  stating  to  him  what  he  expects  to  prove  by 
said  witness,  and  as  deponent  verily  believes. 

IV.  That  the  said  witness  is  not  in  attendance,  and  that,  two 
weeks  before  the  first  day  of  the  present  circuit,  deponent  went 
to  the  residence  of  said  witness,  in  the  town  of  Berlin,  in  the 
county  of  Kensselaer,  for  the  purpose  of  subpoenaing  him  to 
attend  as  a  witness  in  said  action,  at  said  circuit ;  that  he  there 
learned  that  said  witness  had  unexpectedly  left  home  the  day 
before,  in  order  to  go  to  the  State  of  Ohio,  and .  intended  to 
remain  there  about  two  months ;  and  deponent  further  says,  he 
had  no  knowledge  that  said  witness  was  going  to  be  absent  from 
home,  until  he  learned  it  when  he  went  to  subpoena  said 
witness,  as  aforesaid ;  and  deponent  further  says,  he  expects  to 
be  able,  and  intends  to  procure  the  attendance  of  said  L.  E.  as 
a  witness  in  this  action  at  the  next  circuit  court,  appointed  to 
be  held  at,  &c. 

lOr,  lY.  That  the  said  witness,  who  resides  at  ,  was, 

on  the  10th  day  of  March  last  past,  duly  subpoenaed  to  attend 
the  trial  of  this  action ;  but  that  since  the  service  of  the  said 
subpoena  he  has  becoine  seriously  ill,  and  is  now  wholly  unable 
to  attend  this  court,  or  be  present  at  the  trial  of  this  action  in 
its  order  on  the  calendar.  But  deponent  has  been  informed  by 
E.  S.,  the  physician  attending  the  said  witness,  and  verily 
believes,  that  the  said  witness  will  be  able  to  attend  this  court 
by  the  time  of  the  next  circuit,  appointed  to  be  held  at,  &c. 

[Jurat.']  [Signature.] 

1618.  The  Same;— on  Account  of  the  Absence  of  the  Plaintiff. 

[Commencement  as  in  Form  161Y.] 

I.  That  the  plaintiff  is  a  resident  of  this  State,  and  is  mas- 
ter of  the  ship  "  Ocean  Queen,"  and  has  been  absent  from  this 
State,  since  last,  on  a  voyage  to  New  Orleans,  from 
which  he  will  probably  return  about  the  day  of  , 
next. 

II.  That,  in  the  opinion  of  this  deponent,  he  cannot  safely 
proceed  with  the  trial  of  this  action  in  the  absence  of  said 
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plaintiff,  who  is  thoroughly  acquainted  with  all  the  facts,  in 
controversy  in  this  action,  and  without  whose  aid  and  assistance 
it  will  be  impracticable  for  deponent  to  properly  prepare  for 
trial  herein. 

III.  That  before  said  plaintiff's  departure  from  this  State,  as 
aforesaid,  he  had  not  time  fully  to  apprise  deponent  of  the  facts 
of  the  case  and  the  names  and  residence  of  his  witnesses. 

{Jurat-I  [Signature.] 

1619.  Affidavit  h/  Defendant  to  Ms  expected  Absence  in  Con- 
sequence  of  Acts  of  the  Plaintiff. 

[Title  of  the  cause.} 
[  Venue.} 

[I.  and  II.  as  in  Form  1617.] 

III.  And  deponent  further  says,  that  since  the  said  plaintiff 
noticed  this  action  for  trial,  and  while  this  deponent  was 
preparing  for  the  trial  thereof,  tlie  plaintiff  in  this  action,  being 
also  plaintiff  in  another  action,  in  which  the  place  of  trial  is  the 
county  of  ,  has  subpoenaed  this  deponent,  and  paid  him 

his  fees  to  attend  the  trial  of  said  last-mentioned  action ;  that 
said  last-mentioned  action  is  noticed  for  the  same  time  as  this 
action,  and  that  it  is  absolutely  necessary  that  this  deponent 
should  be  present  at  the  trial  of  this  action  ;  but  that  he  will  be 
unable  to  be  present  at  the  circuit  to  be  held  at  ,  and 

also  obey  the  said  subpoena  requiring  his  presence  in  the  county 
of  . .  '  [Signature.] 

[Jurat.] 

1620.  Order  Postponing  Trial. 

[Title  of  the  cause.]  [At  a  special  term,  dsc] 

On  reading  and  filing  the  affidavit  of  ,  and  on  motion 

of  ,  of  counsel  for  ,  and  ,  of  counsel  for 

[or,  no  one  appearing],  in  opposition: 

Oedbeed,  that  the  trial  of  this  action  be  postponed  until 
the  instant,  on  the  payment  of  ten  dollars  costs  [o7\  to 

the  circuit,  on  payment  of  costs  of  the  present  circuit, 

and,  here  state  other  terms,  if  any,  imposed,  such  as,  on  the 
defendant's  consenting  that  the  testimony  of  M.  N.  be  taken 
conditionally  before  S.  T.,  referee,  on  days'  notice]. 
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IV.  The  Jtot. 
1621.  Notice  of  Motion  for  a  Foreign  Jury,  {v) 

\_Title  of  the  caused 

Take  notice,  that  on  the  afl3clavit  of  which  a  copy  is  herewith 
served  upon  you,  and  upon  the  pleadings  in  this  action,  the 
undersigned  will  move  the  court,  at  a  special  term  to  be  held 
at  ,  on  the  day  of  ,  18     ?  at  o'clock  in 

the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

for  an  order  that  a  venii-e  be  issued  to  the  sheriff  of  the  county 
of  to  summon  a  foreign  jury  to  try  the  above-entitled 

action,  returnable  at  a  circuit  court  appointed  to  be  held  at  the 
City  Hall  in  the  city  and  county  of  i^ew  York,  on  the 
day  of  5  18     ;  and  for  such  other  relief  as  may  be  just, 

with  costs  of  this  motion.  [SignatureJ] 

[Date.] 

[Address.] 

1622.  Affidavit  to  Move  for  a  Foreign  Jwry. 

[I.  and  II.  as  in  Form  1617.] 

III.  That  a  fair  and  impartial  trial  cannot  be  had  in  this 
action  in  the  city  and  county  of  New  York,  where  the  venue 
is  laid  Sjiere  state  facts  to  support  this  averment,  as,  that  an 
effort  to  obtain  a  jury  to  try  the  case  has  been  in  vain,  fi;om  the 
fact  that  several  panels  of  jury  have  been  exhausted  without 
obtaining  suitable  jurors,  or  the  Wee]. 

IV.  That  the  action  involves  the  determination  of  [certain 
.  ancient  boundary  lines  within-  the  city  and  county  of  New  York, 

and  an  inspection  by  the  jury  of  certain  ancient  landmarks  will 
be  necessary  for  a  proper  decision  upon  the  evidence  herein,  or 

(b)  The  provisions  of  statute  regu-  by  an  order  clianging  the  place  of  trial 

lating  the  summoning  and  drawing  of  to  another  county.    Where,  however, 

foreign  juries,  will  be  found  in  2  Bev.  the  necessity  of  a  view  of  particular 

Stat.,  410,  §§  9-11.    The  necessity  for  premises,  or  other  circumstances,  ren- 

Buch  a  jury  is  rare ;   as,  ordinarily;  der  the  removal  of  the  cause  impracti- 

where  a  suitable  jury  cannot  be  ob-  cable,  a  foreign  jury — that  is,  a  jury 

tained  in  the  county  where  the  place  drawn  from  another  county — may  be 

of  trial  is  laid,  the  difficulty  is  obviated  had. 
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other  facts  shmoirig  a  strong  necessity  for  retaining  the  present 
place  of  trial]. 

Y.  That  the  action  is  one  of  great  importance  [involving  the 
title  to  real  property  of  the  value  of  dollars,  or,  inasmuch 

as  many  other  actions  in  this  court  abide  the  determination  of 
this  cause,  or  the  like'].  [Signature.] 

[Jurat.] 

1623.  Order  for  Foreign  Jury. 

[Title  of  the  cause.]  [At  a  special  term,  <&c.] 

On  reading  and  filing  the  affidavit  of  M.  N.  [and  proof  of 
due  service  of  notice],  and  on  motion  of  M.  N.,  after  hearing 
O.  P.  [or,  no  one  appearing]  in  opposition : 

Oedeeed,  that  this  action  be  tried  by  a  jury  to  be  taken  and 
summoned  from  the  body  of  the  county  of  ,  and  that  a 

venire  be  issued  to  the  sheriff  of  said  county  to  summon  a 
foreign  jury,  returnable  at  a  circuit  court  appointed  to  be  held 
at  the  City  Hall  in  the  city  and  county  of  New  York,  or 
the  day  of  ,  18     . 

f 

1624.  Venire. 

The  People  of  the  State  of  New  York  to  the  sheriff  ot 
the  county  of  ,  greeting : 

"We  command  you  that  you  cause  to  come  before  one  of  the 
justices  of  the  Supreme  Court  of  the  State  of  New  York,  at  a 
circuit  court  appointed  to  be  held  in   and  for  the   city  and 
county  of  New  York,  at  the  City  Hall  in  said  city,  on  the 
day  of  ,  18     ,  at  o'clock  in  the  forenoon  of  that 

day,  twenty -four  free  and  lawful  men  of  your  county,  each  of 
whom  shall  be  assessed  for  personal  property  belonging  to  him, 
in  his  own  right,  to  the  amount  of  two  hundred  and  fifty 
dollars,  or  who  shall  have  a  freehold  estate  in  real  property  in 
your  county,  belonging  to  him  in  his  own  right,  or  in  the  right 
of  his  wife,  to  the  value  of  one  hundred  and  fifty  dollars ;  of 
the  age  of  twenty-one  years  or  upwards,  and  under  sixty,  in 
the  possession  of  their  natural  facidties,  and  not  infirm  or 
decrepit,  of  approved  integrity,  sound  judgment,  and  well- 
informed,  and  not  exempt  from  serving  on  juries,  by  whom  the 
truth  of  certain  matters  at  issue,  and  then  and  there  to  be  tried, 


L.  s. 
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in  an  action  -wherein  A.  B.  is  plaintiff,  and  Y.  Z.  defendant, 
may  be  the  better  known ;  and  who  are  in  nowise  of  kin,  either 
to  the  said  A.  B.  or  to  the  said  T.  Z.,  to  make  a  certain  jury  of 
the  county  between  the  parties  aforesaid,  in  the  action  aforesaid, 
because  as  well  the  said  A.  B.  as  the  said  Y.  Z.,  between  whom 
the  said  issues  are  pending  and  to  be  tried,  have  put  themselves 
upon  that  j dry;  and  have  you  then  there  the  names  of  those 
jurors  and  this  writ. 

Witness  the  Hon.  M.  N.,  one  of  the  justices  of  our  Supreme 
Court,  at  the  City  Hall  in  the  city  aAd  county  of  New  York, 
this  day  of  ,  18     .  K.  L., 

G1--  H.,  _  Clerk. 

Plaintiff's  attorney. 

1625.  Notice  of  Motion  for  a. Special  Jury.{w) 
\_Title  of  the  cause.] 

Take  notice!,  that  on  an  affidavit  of  which  a  copy  is  herewith 
served  upon  you,  and  upon  the  pleadings  and  proceedings  in 
this  action,  the  undersigned  will  move  the  court,  at  a  special 
term  to  be  held  at  the  court-house  in  ,  in  the  county 

of  [or,  at  the  City  Hall  in  the  city  of  ],  on  the 

day  of  ,  18     ,  at  o'clock  in  the  forenoon  of  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
that  a  special  jury  be  struck  for  the  trial  of  this  action. 

[-Date.]  [Signature.] 

[Address.] 


{w)  A  special  or  struck  jury  is  or-  141 ;  PatcMn  v.  Sands,  10  Wend.,  570  • 

dered  only  in  important    cases,  and  Livingston   «.   Smith,   1   Johns.,  141- 

upon  special  circumstances.    For  tlie  Anonymous,  Id.,  314 ;  Wright  V  Co-' 

grounds  on  which,  in  particular  cases,  lumbian  Ins.  Co.,  2  Id.,  211 ;  Poucher 

special  juries  have  been  ordered  or  e.  Livingston,  2  Wend.,  29G ;' Nesmith 

refused  in  this  State,  see  Spencer  v.  v.  Atlantic  Ins.  Co.,  8  Abbotts'  Pr.,  423  ; 

Simpson,   1  Oai.,  498 ;    Hartshorn    «.  Walsh  ii.  The  Ins    Co     17  Id  '  356* 

Gelston,  3  Id.,  84 ;  S.  C,  Col.  &  0.  Gas.,  See,  also,  for  the  statutory  rules  on  the 

434;  Livingston  r.Cheetham,lJ'o/ins„  Bubject,  2  Sev.  Stat.,  418    §  46  •    as 

61;   Thomas  v.  Rumsey,  4  Id.,  483;  amended,  3  Xaw  o/ 1857,  114  ch'sSO 

Genet    v.    Mitchell,    Id.,    186  ;    New  §  1 ;  Id.,  §§  47-52. 
VViudsor  Turnpike  Co.  ii.  Ellison,  1  Id., 
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1626.  Affidavit  to  Move  for  a  Special  Jury  in  am,  Action  for 

JLibel. 
[Title  of  the  cause.'] 
[  Venue.'] 
A.  B.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  the  above-entitled  action. 

II.  That  the  same  is  brought  against  the  defendant  for  pub- 
lishing of  this  plaintiff,  in  his  official  character  {x)  as  [state  the 
office'],  the  following  libellous  and  scandalous  words,  to  wit : 
[inseri  the  words  charged^.  And  this  deponent  further  says, 
that  the  said  words  so,  as  aforesaid,  uttered  and  published  ot 
this  deponent,  are  wholly  false.  [Signature.] 

[Jurat.] 


1627.  Order  for  a  Special  Jury. 

[Title  of  the  cause.]  [At  a  special  term,  dbc.'\ 

On  reading  and  filing  the  annexed  notice  of  motion  [and 

proof  of  service  thereof]  and  the  affidavit  of  ,  and  on 

motion  of  G.  H.,  after  hearing  Q.  E.  [or,  no  one  appearing]  in 

opposition :  ^ 

Okdeked,  that  a  special  jury  be  struck  for  the  trial  of  this 

action,  for  the  purpose  of  trying  the  same  at  the  next  circuit 

court,  appointed  to  be  held  in  and  for  the  county  of  , 

at  ,  on  the  day  of  ,  18     . 


1628.  Notice  of  StriTcing  Special  Jury. 

[Title  of  the  cause.] 

Take  notice,  that  I  shall  attend  before  the  clerk  of  the  county 
of  ,  at  his  office,  in  the  city  [or,  town]  of  ,  for  the 

purpose  of  having  the  special  jury  struck  for  the  trial  of  this 


(a)  The  affidavit  should  specify  in  must  state  that  the  words  were  puh 

what  the  importance  and  intricacy  of  lished  of  plaintiff  in  his  official  charac- 

the  cause  consist.    Manhattan  Co.  v.  ter.    Foot  v.  Croswell,  1  Cai.,  498 ;  Van 

Lydig,  3  Gai.,  380  ;  Livingston  v.  Co-  Vechten  «.  Hopkins,  ^  2   Johns.,  373 , 

lumbian  Ins.  Co.,  Id.,  28.    And  in  an  Thomas  v.  CrosweU,  4  Id.,  491. 
action  for  libel  on  a  public  officer,  it 
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action,  on  the  day  of  ,  18     ,  at  o'clock  in  the 

noon  of  that  day.  \_Signature.] 


\_Date.] 
[Address.'] 


V.  The  Verdict. 


1629.  Entry  of  Verdict  upon  a  Single  Issue  in  an  Action  for' 
the  Recovery  of  Money  Only. 

(y)  This  action  being  brought  to  trial  before  a  jury,  they  find 
a  verdict  for  the  *  plain tiflf,  and  assess  the  amount  of  his 
recovery  at  dollars  [or,  find  a  verdict  for  the  defendant]. 

1630.  Verdict  in  Favor  of  the  Defendant  wpon  a  Counter- 
claim. 

This  action  being  brought  to  trial  before  a  jury,  they  find  a 
verdict  for  the  plaintiff  upon  the  first  issue,  and  for  the  defend- 
ant upon  the  second  issue,  and  assess  the  amount  of  the  defend- 
ant's counter-claim,  beyond  the  plaintiff's  claim,  at  dollars. 

1631.  Verdict  in  an  Action  for  Chattels  {Replemvi). 

This  action  being  brought  to  trial  before  a  jury,  they  find  a 
verdict  upon  all  the  issues  of  fact  for  the  plaintiff  [or,  defend- 
ant], and  assess  [the  value  of  the  property  at  dollars, 
and]  (s)  the  plaintiff's  damages  by  reason  of  the  detention  of 
the  property  [or,  the  defendant's  damages  by  reason  of  the 
taking  and  withholding  of  the  property]  at             dollars. 

{y)  In  the  clerk's  minutes,  the  entry  return  thereof,  the  jury  shall  assess  the 

of  verdict  is  preceded  by  the  names  of  value  of  the  property  if  their  verdict  be 

the  jurors  and  witnesses.  in  favor  of  the  plaintiff,  or  if  they  find 

(«)  An  assessment  of  the  value  of  the  in  favor  of  the  defendant,  and  that  he 

property  is  unnecessary  where  it  is  in  is  entitled  to  a  return  thereof ;   and 

the  possession  of  the  successful  party,  may  at  the  same  time  assess  the  dam- 

The  Code  (§  261)  provides  that  in  an  ages,  if  any  are  claimed  in  the  complaint 

action  for  the  recovery  of  specific  per-  or  answer,  which  the  prevailing  party 

sonal  property,  if  the  j)roperty  have  has  sustained  by  reason  of  the  detention 

not  been  delivered  to  the  plaintiflF,  or  or  taking  and  withholding  such  prop- 

the  defendant  by  his  answer  claim  a  erty. 
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1632.  Yerdict  in  an  Action  for  Land  {Ejectment). 

This  action  being  brought  to  trial  before  a  jury,  they  find  a 
verdict  upon  all  the  issues  of  fact  in  favor  of  the  plaintiff,  for 
the  premises  claimed  in  the  complaint  \or,  if  for  apart  only, 
describe  the  land;  or,  for  one  equal  undivided  half  of  the 
premises,  c&o.J,  to  hold  in  fee  [or  otherwise,  specifying  the 
nature  of  the  tenure']  ;  and  they  assess  the  plaintiff's  damages, 
by  reason  of  the  withholding  of  the  same,  at  dollars. 

1633.  Verdict  Subject  to  the  Opinion  of  the  Oourt. 

This  action  having  been  brought  to  trial  before  a  jury,  they 
find  a  verdict  upon  all  the  issues  of  fact  in  favor  of  the  plaintiff, 
and  assess  the  amount  of  his  recovery  at  dollars  \or 

otherwise  state  the  finding,  as  the  case  may  Je],  subject  to  the 
opinion  of  the  court,  at  a  general  term,  upon  the  questions  of 
law. 

1634.  Special  Verdict,  (a) 

This  action  being  brought  to  trial  before  a  jury,  upon  all  the 
issues  of  fact  [or,  upon  the  following  issues  of  fact,  specifying 
the  issues  submitted'],  they  find  as  follows : 

\_n.ere  state  the  findings.] 

Upon  these  facts  the  jury  respectfully  leave  the  judgment  to 
the  court. 


(a)   A  general  verdict   is   that  by  HiU  «.  CoveU,  1  N.  Y.  (1  Oomst.),  522 ; 

■whict  tlie  jury  pronoimce  generally  Sisson  v.  Barrett,  2  Id.,  406;  Langley 

upon  all  or  any  of  the  issues,  either  in  «.  Warner,  3  Id.,  337. 

favor  of  the  plaintiff  or  defendant.    A  It  is  not  strictly  necessary  that  it 

special  verdict  is  that  hy  which  the  should  contain  facts  admitted  by  the 

jury  find  the  facts  only,  leaving  the  pleadings ;  the  pleadings  and  the  ver- 

judgment  to  the  court.    Code  of  Pro.,  diet,  taken  together,  present  the  legal 

g  260.  questions  to  the  appellate  court.    Barto 

Where  a  special  finding  of  facts  shall  «.  Himrod,  8  JT.  Y.  (4  Held.),  482.  And 
be  inconsistent  with  the  general  ver-  facts  admitted  on  the  trial  may  be  in- 
dict, the  former  shall  control  the  latter,  serted  in  the  verdict  by  way  of  amend- 
and  the  court  shall  give  judgment  ment,  or  a  venire  de  novo  awarded  to 
accordingly.    Oode  of  Pro.,  §  262.  try  such  facts.    Sleght  u.  Hartshorne, 

A  special  verdict  should  state  facts,  1  Johns.,  149 ;  Watson  v.  Delafield,  Id., 

and  not'  evidence  tending  to  establish  150. 
facts.    Seward  v.  Jackson,  8  Cow.,  406 ; 
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1635.  General  form  of  findings  of  fact  and  law p.  464 

1636.  Findings  in  an  action  on  a  promissory  note 464 

1637.  The  same ; — in  an  action  upon  an  inn-keeper's  liability 465 

1638.  The  same ; — in  an  action  against  stock-broker  to  recover  back  pur- 

chaser's deposit 468 

1639.  Notice  of  the  decision 468 

1636.  Decision  of  the  Judge. 

\Tiile  of  the  ccmse.] 

In  this  action,  tried  before  the  court  without  a  jury,  I  make 
and  file  the  following  findings  of  fact  and  conclusions  of  law  : 
Findings  of  fact.  *  {a) 
•I. 
II. 
III. 

Conclusions  of  law. 
I. 
II. 
III. 

Judgment  is  therefore  rendered  for  ,  in  the  sum  oi 

,  with  costs.  M.  N., 

Justice. 

1636.  Findings  in  cm  Action  on  a  Promissory  Note. 

\As  in  previous  form  to  the  *.] 

I.  That  at  the  time  of  making  the  note  hereinafter  men- 
tioned, the  plaintifi",  and  one  0.  D.,  were  partners  in  business, 
under  the  firm-name  of  A.  B.  &  Co. 

II.  That  on  the  day  of  ,  18     ,  at  ,  the  de- 

(a)  Upon  a  trial  of  a  question  of  fact  Illustrations  of  the  mode  of  stating 

by  the  court,  its  decision  shall  be  given  the  conclusions  of  fact,  and  those  oi 

in  writing,  and  shall  contain  a  state-  law,  in'  particular  cases,  may  be  seen 

ment  of  the  facts  found,  and  the  de-  in  the  three  forms    next  following 

cisions  of  law,  separately.  Coa,e,  of  Pro.,  Forms  1636, 1637, 1638. 
S267. 
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fendant  made  his  promissory  note  in  writing,  dated  on  that 
day,  and  thereby  promised  to  pay  to  the  plaintiff  and  C.  D., 
under  said  firm-name  ,  dollars,  in  months  after  said 

date. 

III.  That  no  part  thereof  has  been  paid. 

lY.  That  on  the  day  of  ,  18     ,  at  ,  said 

C.  D.  died  leaving  the  plaintiff  sole  sm-viving  partner  of  said 
firm. 

Conclusions  of  law : 

I.  The  cause  of  action  against  the  defendant  survived  to  the 
plaintiff  on  the  de4th  of  C.  D. 

II.  The  defendant  is  indebted  to  the  plaintiff  on  said  note  for 

dollars. 
Judgment  is  therefore  rendered  for  the  plaintiff  in  the  sum 
of  dollars,  with  costs.  M.  N., 

Justice. 

1637.  The  Same; — in  an  Action  upon  an  Inn-keeper^s 
Liability, 

\_As  in  Form  1635,  to  the  *.] 

I.  That  on  the  day  of  ?  18  ,  the  defendant  was 
a  common  iun-keeper  at  the  town  of  ,  in  this  State. 

II.  That  on  said  day  the  defendant  received  and  entertained 
the  plaintiff  as  a  guest  at  his  inn,  for  hire. 

III.  That  the  inn  of  the  defendant  was  upon  the  sea-shore, 
and  in  connection  with  it  the  defendant  maintained  bathing- 
houses  for  the  safekeeping  of  the  clothing,  wardrobe,  and  such 
money  and  jewelry  of  his  guests  as  are  usually  carried  upon 
the  person  of  guests  and  patrons  of  his  inn  and  bathing- 
house. 

IV.  That  while  the  plaintiff  was  then  and  there  his  guest, 
the  defendant  undertook  for  compensation  paid  him  by  the 
plaintiff,  to  keep 'safely  in  one  of  his  said  bathing-houses,  the 
clothing  and  such  articles  of  jewelry  and  valuables  as  the 
plaintiff  then  had  upon  his  person,  while  the  plaintiff  should 
bathe. 

Y.  That  plaintiff  thereupon  put  into  the  said  bathing-house 
his  clothing,  his  pocket-book  containing  money,  and  such  other 
property  as  is  usually  carried  upon  the  person,  of  the  value 

Vol.  n.— 30 
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of  dollars,  and  left  the  same  in  the  possession  and  charge 

of  the  defendant. 

VI.  That  while  the  plaintiff  was  there  bathing,  his  pocket- 
book  and  money  were,  by  the  negligent  and  dishonest  man- 
agement of  the  defendant  and  his  servants,  lost  and  stolen. 

YII.  That  the  said  inn  was  upon  the  sea-shore ;  and  that 
facilities  for  bathing  according  to  the  custom  of  the  neighbor- 
!hiOod,  and  as  the  defendant  then  well  knew,  were  a  part  of  the 
aeieommodations  necessary  to  be  afforded  by  the  inn-keepers  in 
that  vicinity. 

WUI.  That  the  defendant  did  not  provide  or  maintain  a  safe 
for  the  reception  of  the  money,  valuables,  or  jewelry  of  his 
guests. 

Conclusions  of  law : 

I.  That  defendant  is  liable  for  the  money  so  lost  in  his  capa- 
'city  of  inn-keeper. 

II.  That  the  defendant  is  liable  for  the  money  so  lost,  by 
reason  of  his  negligence  and  misconduct  as  bailee  for  hire  of 
said  propeity. 

ni.  That  the  defendant  is  responsible  for  the  negligence  and 
misconduct  of  his  servants  in  the  course  of  their  ordinary  em- 
ployment. 

IV.  That  the  money  so  lost  by  plaintiff  was  such  a  sum  as 
he  might  reasonably  carry  on  his  person. 

V.  That  plaintiff  is  not  entitled  to  recover  his  expenses  of 
advertising  his  loss,  or  in  employing  police  oflficers  to  recover 
his  said  pocket-book. 

Judgment  is  therefore  rendered  for  the  plaintiff  in  the  sum 
of  dollars,  with  costs.  M.  N. 

Justice. 

1638.  The  8a/me  / — m  an  Action  against  StocTcbroker,  to  Hecove? 
'back  Purchaser's  Deposit. 

[As  in  Form  1635,  to  the  *.] 

I.  The  defendants,  on  the  day  of  j  18     ,  con- 

tracted for  the  purchase  of  shares  of  Nicaragua  stock 

from  three  different  parties,  and  by  the  terms  of  the  bargain  it 
was  to  be  delivered  on  the  day  of  .    Such  contract 
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was  made  in  pursuance  of  the  orders  of  the  plaintiff.     Each  of 
the  parties  owned  at  that  time  stock  equal  to  the  amount  sold. 

II.  The  defendants  did,  on  the  day  of  ,  receive 
and  pay  for  shares  of  the  stock  in  question,  to  be  held  on 
account  of  the  plaintiff,  subject  to  his  order  and  disposition. 

III.  For  the  fulfilment  by  the  plaintiff  of  his  contract  with 
the  defendants,  he  deposited  with  them  a  certificate  for 
shares  of  the  stock  of  the  Sixth  Avenue  Kailroad  Company, 
with  a  power  of  attorney  to  transfer  the  same.  This  deposit 
was  made  as  security  to  the  defendants  for  making  said  pur- 
chase, and  for  holding  and  carrying  the  said  Nicaragua  stock. 

IV.  The  Nicaragua  stock  was  carried  by  the  defendants 
from  the  day  of  until  the  day  of 

The  agreement  originally  was  to  hold  it  for  days,  and 

the  extension  was  subsequently  agreed  to  or  acquiesced  in. 

V.  From  the  day  of  until  the  day  of 

the  defendants  had  no  Nicaragua  stock  standing  to  their  credit 
on  the  books  of  the  company. 

VI.  During  all  the  times  aforesaid '  the  defendants  had  an 
amount  of  the  stock,  equal  to  shares,  deposited  with 
other  parties,  from  whom  they  had  borrowed  money  upon  the 
security  of  such  stock,  and  redeemable  upon  the  payment  of 
euch  loans. 

VII.  The  price  of  the  stock  on  the  day  of 
was            per  cent. 

VIII.  The  case  is  one  of  an  advance  of  money  by  the  defend- 
ants for  the  use  of  plaintiff  upon  the  security  of  this  and  other 
stock,  to  be  held  for  days. 

IX.  By  the  custom  of  stockbrokers  the  defendants  were 
entitled  to  the  two  charges  of  per  cent. 

X.  The  sale  of  the  Sixth  Avenue  Kailroad  stock  at  the  price 
obtained  was  sanctioned  by  the  plaintiff.  • 

XI.  At  the  time  the  plaintiff  admitted  the  correctness  of  the 
account  he  did  not  know  that  the  defendants  had  parted  with 
the  stock. 

XII.  There  was  no  agreement  for  the  loan  or  forbearance  of 
money  at  more  than  seven  per  cent,  interest. 

Conclusions  of  law : 

I.  It  is  immaterial  whether  on  the  day  of  ,  stock 

was  actually  held  by  the  proposed  vendors.    It  is  also  immate- 
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rial  whether  there  was  a  binding  contract  made  on  that  day. 
The  legal  relations  are  to  be  determined  by  the  facts  as  they 
existed  on  the  day  of  .     The  actual  transfer,  if 

made,  removed  any  objections  which  might  have  existed  when 
the  contract  was  executed. 

II.  The  defendants  were  bound  to  have  kept,  in  their  name, 
upon  the  books  of  the  company,  or  to  have  within  their  power 
or  in  their  possession,  during  the  period  of  the  agreement,  the 
amount  of  shai-es ;  the  mere  right  to  recall  stock  deposited 
as  security  for  money  borrowed  was  not  such  a  possession  or 
control  as  the  law  requires. 

III.  The  plaintiff  in  his  dealings  with  the  defendants  as 
stockbrokers  subjected  himself  to  the  peculiar  custom  of  that 
body  of  agents,  when  such  custom  is  not  in  violation  of  law, 
and  when  proof  of  it  can  be  legally  introduced. 

rV.  The  plaintiff  was  not  bound  by  his  admission  of  the 
correctness  of  the  account. 

V.  There  was  no  usury  in  the  transaction  between  the 
parties. 

Judgment  is  therefore  rendered  for  the  plaintiff  for  the  sum 
of  dollars,  besides  costs.  M.  N. 

Justice. 


1639.  Notice  of  the  Decision. 

\Title  of  the  cause.} 

Take  notice,  that  the  within  [or,  the  foregoing]  is  a  copy  of 
the  decision  of  Mr.  Justice  M.  IST.  in  this  action,  tried  before 
him  without  a  jury,  and  of  his  findings  of  fact  and  conclusions 
of  law  herein.  [Signatv/re.'] 

[Date.} 

[Address.] 
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Section  IY. 
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L  Motion  to  BEi^ai. 

1640.  Affidavit  to  move  for  reference  of  an  action  involving  a  long 

account 469 

1641.  Affidavit  to  oppose  motion  ; — by  denying  account 470 

1642.  The  same ; — ^where  fraud  is  set  up 470 

1643.  The  same ; — ^where  there  are  difficult  questions  of  law 471 

1644.  Notice  of  motion  to  refer  cause 471 

1645.  Stipulation  agreeing  on  nomination 472 

1646.  Order  referring  the  cause  on  motion 472 

1647.  The  same ; — without  motion 473 

164B.  Consent  to  refer 473 

1649.  Order  thereon 473 

n.  The  heaeing. 

1650.  Appointment  of  first  meeting 473 

1651.  Notice  of  hearing  or  trial 474 

1652.  Oath  of  referees 474 

III.  Repokt. 

1653.  General  form 474 

1654.  The  same; — a  shorter  form 475 

1655.  Report  in  partnership  cause 475 

1656.  The  same,  in  divorce ; — finding  adultery 476 

1657.  The  same ; — finding  for  defendant 478 

1658.  Conclusion  of  report  in  action  to  establish  lost  will 478 

17.  RBVIEWINa  KEPOET. 

1659.  Exceptions 478 

1660.  Motion  for  further  report 479 

1661.  Motion  to  set  aside  report 479 

I.  Motion  to  Eefee. 

1640.  Affida/uit  to  Move  for  Reference  of  cm  Action  Iwool/oing 
a  Long  Account. 

[Title  of  the  cause.] 
[  Yenue.] 

A.  B.,  the  plaintiff  (a)  [or,  defendant]  in  tlie  abore-entitled 
action,  being  duly  sworn,  says  : 

I.  That   said   action  is  brought  to  recover   [he7'e  designate 
nature  of  cause  of  action :  see  forms  referred  to  on  p.  253,  ante\. 

(a)  The  affidavit  should  be  made  by  a  party,  or  excuse  be  stated  in  it.    Wood 
V.  Crowner,  4  Sill,  548. 


470  ABBOTTS'  FORMS. 


Trial  by  Referees. 


II.  That  issue  was  joined  (jb)  on  [or,  as  of]  the  day  of 

last,  by  the  Service  pf  defendant's  answer,  setting  up 
[here  designate  the  defences, — e.  g.,  thus  /]  payment  as  to  part, 
and  a  counter-claim  arising  out  of  several  items  of  services 
alleged  to  have  been  rendered  by  him  to  the  plaintiff. 

III.  That  the  trial  of  the  aforesaid  issue  will  require  the  ex- 
amination of  a  long  account  on  the  side  of  the  plaintiff  [or, 
defendant,  or,  both  parties],  consisting  of  at  least  ,  items 
of  charges  and  [credits]  of  the  aforesaid  [goods  and  services]  of 
various  dates,  (c)  [Signaturt>.\ 

[Jurat.'] 

1641.  Affida/oit  to  Oppose  Motion  ', — hy  Denying  Account. 

[Oommencement  as  in  preceding  form.] 

I.  That  the  issue  joined  herein  will  not  require  the  ex- 
amination of  a  long  account  within  the  meaning  of  the  statute. 

n.  That  this  action  is  brought  to  recover  for  a  bill  of  goods 
sold  by  plaintiff  to  defendant ;  and  that  all  of  said  goods  were 
sold  at  one  time,  and  as  one  transaction,  and  the  alleged  credit 
is  a  payment  made  by  defendant  at  said  time,  and  then  de- 
ducted from  the  amount  to  be  due  from  defendant  to  the  plain- 
tiff; and  there  are  no  other  items  of  charge  or  credit  involved 
in  the  issues  herein.  [Signature.] 

[Jurat.] 

1642.  Affidavit  to  Oppose  Motion; — where  FroAid  is  Set  Up. 

[Commencement  as  in  Form  1640.] 

I.  That  this  action  is  brought  upon  an  insurance  policy 
alleged  to  have  been  made  by  defendants ;  and  that  the  only 
items  of  account  are  the  items  of  damage,  which  plaintiff  claims 
he  has  sustained  by  a  peril  insured  against. 

II.  That  the  defence  [or,  one  of  the  defences]  set  up  by  the 


(J)  Joinder  of  issue  should  be  stated,  (see  WMttaker  v.  Defosse,  7  Bosw.. 

Jansen  v.  Tappen,  3  Oow.',  34.  678) ;  although  we  deem  it  the  better 

(c)  It  is  better  in  doubtful  cases  to  opinion,  that  the  order  may  be  granted 

state  thus  the  fa.ets  which  sustain  the  upon  an  affidavit  in  which  such  facts 

general  allegation  that  the  issue  will  are  not  stated.    Dean  v.  Empire  State 

require  examination  of  a  long  account  Mutual  Ins.  Co.,  9  How.  Pr.,  69. 


TRIAL.  471 

Motion  to  Refer  Cause  for  Trial. 

defendants  is  fraud  on  the  part  of  the  plaintiif,  in  [here  hriefty 
disclose  it],  as  more  fully  appears  by  reference  to  their  answer 
herein,  {d)  [Signature.] 

[Jurat.] 

1643.  Affida/oit  to  Oppose  Motion  ; — where  there  are  Difficult 
Questions  of  Law.  (e) 

^Commencement  as  in  Form  1640.] 

I.  That  he  has  fully  and  fairly  stated  the  case  in  this  cause 
to  his  counsel  O.  P.,  who  resides  at  No.  ,  street,  in 
the  city  of  ;  and  that  the  investigation  and  trial  of  the 
issues  of  fact  in  this  cause  will  as  deponent  is  advised  by  said 
counsel,  after  such  statement,  and  believes,  require  the  decision 
of  difficult  questions  of  law. ' 

II.  That  \he/re  state,  unless  the  m-oving  affidavits  correctly  state 
it,  the  nature  of  the  issue,  as  in  Form  1640,  and  that]  the  fol- 
lowing will  be  insisted  on  on  behalf  of  said  plaintiff  [here  hriejhj 
state  deponent s  points  of  law].  And  deponent  is  informed  and 
believes  that  the  defendant's  counsel  will  urge  [here  liriefiy  state 
his  anticipated  points] ;  which  points  as  deponent  is  advised  by 
his  said  counsel  are  material  to  the  cause,  and  are  difficult, 
especially  in  their  application  to  the  facts  of  this  case. 

[Jurat.]  [Signature!] 

1644.  Notice  of  Motion  to  Refer  Cause. 

[Title  of  the  cause.] 

Please  take  notice,  that  on  [designate papers],  the  undersigned 
will  move  the  court,  at  a  special  term  to  be  held  at  ,  on 

the  day  of  ,\%     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  that  this 


(eZ)  This  is  an  answer  to  the  motion  It  is  not  necessary  for  the  moving 

in  such  a  case.    Freeman  b.  Atlantic  affidavits  to  allege  that  diflScult  ques- 

Mutual  Ins.  Co.,  13  Abbotts'  Pr.,  124.  tions  of  laiy  will  not  arise.    If  they  are 

But  the  fact  that  fraud  of  defendant  is  anticipated,  it  is  for  the  opposing  party 

alleged  in  the  complaint,  is  not  neces-  to  show  it.    Barber  «.   Cromwell,   10 

sary.    Atocha  v.  Garcia,  15  Id.,  303.  Sow.  Pr.,  351 ;  Dewey  ■».  Field,  18  Id., 

(e)  This  form  may  be  combined  with  437. 
either  of  the  preceding. 
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action  (/)  be  referred  to  one  or  more  referees  [or,  to  E.  F.,  Esq., 
of  iffy],  and  for  such  other  relief  as  may  be  just. 

[Bate.']  [Signature.] 

[Address.] 

164:5.  Stipulation  Agreeing  on  domination.  (A) 

[Title  of  the  cause.] 

It  is  hereby  stipulated  and  agreed  between  the  parties  hereto, 
that  in  case  the  within  motion  be  granted,  the  reference  shall 
be  to  E.  F.,  Esq..  of  ,  counsellor-at-law. 

[Date.]  [Signatures.] 

1646.  Order  Referring  the  Cause  on  Motion.  - 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  tiling  [the  pleadings  and  the  affidavit  of  G. 
H.],  and  on  motion  of  M.  IST.,  counsel  for  defendant,  and  after 
hearing  O.  P.,  counsel  for  plaintiff  [or,  and  on  proof  of  service 
of  notice  on  motion,  and  no  one  appearing],  in  opposition : 

Oedeeed,  that  it  be  referred  to  E.  'F.,  Esq.,  of  ,  coun- 

sellor-at-law, to  hear  and  determine  the  whole  issues  in  this 
cause.  {{) 


(/)  See  note  (i),  infra.  entitled  to  name  the  two.    Graliam  v. 

(g)  The  practice  of  some  courts  (as  in  Wood,  1  Wend.  15. 
the  first  district  of  the  Supreme  Court,  (7i)  Where  such  a  stipulation  is  made. 
In  the  State  of  New  York)  does  not  per-  it  may  he  stated  in  the  moving  affida- 
mit  the  moving  party  to  name  a  referee,  vits,  that  no  party  is  an  infant.    See 
But  formerly  it  was  not  only  regular,  Code  of  Pro.,  %  S73. 
but  essential  to  do  so.    Bedle  «.  Wil-  (i)  A  reference  of  the  whole  issue  in- 
lett,  1  Gai.,  7 ;  Lusher  v.  Walton,  1  eludes  the  taking  of  an  account  where 
Id.,  150.    Where  several  were  to  be  that  is  part  of  the  relief  to  be  had  on 
appointed,  the  moving  party  was  al-  the  finding  of  an  issue  for  the  plain- 
lowed  to  nominate  two  (Backus?).  Smith,  tijBf.    Crosbie  B.  Leary,  6  BosM.,  312. 
3  Cbw.,  344),  or  each  named  one  (Gott  An    order    referring  "this    cause" 
V.  Owen,  7  Sill,  155) ;  and  if  both  par-  amounts  to  a  reference  of  the  whole 
ties  moved  for  a  reference,  the  one  issue.     Renouil  «.  Harris,  2  Sandf, 
whose  papers  were  first  served,  was  641. 
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1647.  Order  Referring  the  Cause,  without  Motion. 

[Title  of  the  cause.]  [At  a  circuit,  <&o.] 

This  cause  coming  on  to  be  tried,  and  it  appearing  to  the 

satisfaction  of  the  court  that  it  will  require  the  examination  of 

a  long  account : 

Oedeked  [as  in  precedin,g  fot'rnl. 

1648.  Consent  to  Refer,  {j) 

[Title  of  the  cause.} 

It  is  hereby  stipulated  and  agreed  by  the  parties  to  this  action 
[that  the  right  of  trial  by  jury  be  waived,  and  that]  it  be  referred 
to  K.  F.,  Esq.,  of  ,  counsellor-at-law,  to  hear  and  deter- 

mine the  issues  in  this  cause;  and  that  an  order  may  be  entered 
accordingly.  [Signatures.']  (Jc) 

[Date.] 

1649.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  cfec.J 

On  reading  and  filing  the  annexed  consent,  and  on  motion  of 

M.  N.  for  plaintiff  [or,  defendant]  : 
Oedeeed  (Z)  [as  in  Form  1646]. 

II.  The  Heaeing. 
1650.  Appointment  of  First  Meeting,  {ni) 

[Title  of  the  cause.] 

The  undersigned  referee[s]  herein,  hereby  appoint  the 
day  of  next,  at  o'clock  in  the  noon,  at  the 

office  of  ,  No.  ,  street,  in  the  city  of  '  , 

for  the  trial  of  this  action.  [Signature.] 

[Date.] 

{jj  The  consent  ouglit  to  be  in  writ-  proved  as  in  Forms  141  or  143,  Vol.  I., 

ing,  and  filed;  but  in  some  cases  pro-  ante,  p.  107. 

ceeding  without  this  has  been  held  a  (l)  The  order  cannot  refer  the  cause 

waiver!     Whalen   v.  Supervisors    of  to  any  other  than  the  referee  named  in 

Albany,  6  Sow.  Pr.,  378 ;   Keator  ®.  the  consent.    Any  substitution  must 

Delaware  Plank  Road  Co.,  7  Id.,  41 ;  be  by  consent  also.    Haner  v.  Bliss,  7 

People  >i.  McGinnis,  1  Pcvrh.  Or.,  387.  How.  Pr.,  346  ;   Billings  v.  Vander- 

{k)  If  any  party  signs  in  person  with-  breck,  15  Id.,  395. 

out  attorney,  his   signature  may  be  (m)  The  referees  are  to  appoint  the 


474  ABBOTTS'  FORMS. 


Trial  by  Beferees. 


1651.  NoUce  of  Hearing  or  Trial,  (n) 

[Title  of  the  cause.] 

Take  notice,  that  this  action  will  be  brought  to  a  hearing  be- 
fore K.  F.,  referee  herein,  at  his  oflSce  No.  ,  street, 
in  the  city  of            ,  on  the            day  of             next,  at 
o'clock  in  the            noon.                                        [Signature.] 

[Bate.]  " 

[Address.] 

1652.  Oath  of  Beferees.  {o) 

[Title  of  the  cause.] 

I,  K.  F.,  referee  [or,  if  there  are  several,  "We,  naming  them, 
the  referees]  appointed  herein,  hereby  swear  that  I  [or,  each' for 
ourselves  that  we]  will  faithfully  and  fairly  hear  and  examine 
this  action,  and  make  a  just  and  true  report  therein,  according 
to  the  best  of  my  \or,  our]  understanding. 

[Jurat.]  [Signature.] 

III.  Eepoet.  (^) 
1653.  General  Form. 

[Title  of  the  cause.] 

To  the         '   Court  of 

The  undersigned,  appointed  by  this  com-t  a  referee  to  hear 
and  determine  this  action  and  the  issues  therein,  having  duly 
considered  the  allegations  and  proofs  of  the  parties,  and  having 
heard  M.  N.,  for  the  plaintiff,  and  O.  P.,  for  the  defendants, 
reports  to  the  court  as  follows  : 

time  and  place  for  the  hearing.   3  Bev.  (p)  This  may  be  waived,  by  proceed- 

8tat.,  384,  §  43.    A  vjritten  appoint-  ing  -without  it.   Whalen  n.  Supervisors 

ment  is  not  essential ;  Sage  v.  Mosher,  of  Erie,  6  How.  Pr.,  278. 

17  How.  Pr.,  367 ;  Stephens  v.  Strong,  {p)  The  report  must  state  th&  facts 

8  Id.,  339  ;  but  is  convenient,  especially  as  ■well    as  the  conclusions    of  law. 

where  there  are  several  referees.  Vansteenburgh  «.  Hoffman,  6   How. 

(n)  As  to  notices  of  trial,  see  pp.  447-  Pr.,  492.    But  issues  which  are  disre- 

450,  awpra.  garded  on  the  trial,  need  not  be  no- 

As  to  compelling  attendance  of  wit-  ticed.    Ingraham  v.  GUbert,  20  Bwrh., 

nesses  and  of  parties  to  be  examined,  151. 
see  Chapter  XXVI,,  Section  VII.,  supra. 
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I  find,  as  Ma'tters  of  Fact — 

I.  That,  &c. 

II.  That,  &c. 

I  find,  as  Matters  of  Law. 

I.  That,  &c. 

n.  That  there  is  due  to  plaintiff  from  defendant  the  sum  of 

dollars,  with  interest  from  the  day  of  >  18     , 

being  dollars,  which  amount  to  dollars ;  for  which 

said  plaintiff  is  entitled  to  judgment  in  this  action  against  the 

said  defendant,  besides  costs, 

[Or,  where  defendant  prevails,  11.  That  defendant  is  not  in- 
debted to  plaintiff  as  alleged  in  this  action,  and  the  defendant 
is  entitled  to  judgment  against  said  plaintiff  for  his  costs.] 

\I>ate^  '  [Signature.'] 

1654:.  The  Same; — A  Shorter  Form,  {q) 

[Title  of  the  cause.'] 

The  referee  appointed  in  the  above-entitled  action  respect- 
fully reports,  tliat  he  has  been  attended  by  the  attorneys  and 
counsel  of  the  respective  parties  plaintiff  and  defendant;  and 
having  heard  their  allegations  and  proof,  he  reports  and  decides 
that  there  is  due  to  the  plaintiff  from  the  defendant  in  this  ac- 
tion the  sum  of  dollars,  and  decides  that  judgment  be 
entered  for  the  plaintiffs  against  the  defendant's  for  that  sum, 
with  costs.  [_Signatur6.^ 

[Date.] 

1665.  Report  in  Parimership  CoMse. 

[Commencement  as  in  Form  1653.] 
I  find,  as  Conclusions  of  Fact : 

I.  That  from  the  day  of  ,  18  ,  to  the  day 
of  [when  this  action  was  commenced],  the  parties  hereto 
were  partners  in  the  business  of  ,  at  [under  articles 
of  agreement  set  forth  in  the  complaint  herein]. 

II.  That  the  defendant  in  the  month  of  took  exclusive 


(g)  This  form  is  no  longer  appro-  of  the  Supreme  Court,  which  require 
priate  under  section  272  of  the  Code  of  the  facts  and  conclusions  of  law  to  be 
Procedure  of  New  York,  and  Rule  82    separately  stated. 
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possession  of  the  partnership  assets  and  books,  and  then,  and 
ever  since,  prevented  the  plaintiff  from  having  free  access  there- 
to, and  obstructed  his  use  and  control  thereof. 
I  find,  as  Conclusions  of  Law : 

I.  That  the  plaintiff  is  entitled  to  a  judgment  declaring  said 
partnership  dissolved  as  of  the  day  of  ,18     . 

II.  That  the  plaintiff  is  entitled  to  an  accounting  with  the 
defendant  in  respect  to  the  partnership  dealings,  and  the  use 
made  of  the  partnership  property  by  the  defendant. 

III.  That  on  such  accounting  the  plaintiff  is  entitled  to  have 
allowed  to  him  [Aere  set  forth  the  principles  on  which  the  ac- 
counting should  he  taken'},  {r)  [Signature.] 

[Date.] 

1656.  Heporf  in  Divorce  Case  ; — Finding  Adultery. 

[Commencement  as  in  Form  1653. J 
I  find,  as  Conclusions  of  Fact : 

I.  That  on  the  day  of  j  18  ,  the  plaintiff  inter- 
married with  the  defendant  at            ,  in  the  State  of 

II.  That  thereafter,  and  until  about  the  day  of  , 
18  ,  the  plaintiff  continued  to  live  with  the  defendant  as  his 
wife  [or,  her  husband]. 

III.  That  during  such  time  they  had  children,  issue  of 
said  marriage,  namely  [designating  the  children  and  their 
ages]. 

IV.  That  both  husband  and  wife  were,  at  the  time  of  the 
commission  of  the  [several  acts  of]  adultery  hereinafter  men- 
tioned, inhabitants  of  this  State. 

[Or,  if  the  marriage  was  within  this  State,  That  the  plaintiff, 

if)  In  an  equitable  case  in  which  A  report  stating  the  facts  found  by- 
there  are  issues  to  be  tried,  and  also  an  the  referee,  and  his  conclusion  that  a 
account  to  be  taken,  it  is  competent  for  certain  amount  is  due  to  the  plaintiff 
the  referee  to  go  on  and  try  the  whole  for  which  he  is  entitled  to  judgment,  is 
cause,  and  take  and  state  the  account  erroneous.  The  referee  should  go  on 
without  first  reporting  upon  the  issues;  and  take  an  account;  and  the  plain- 
and  when  no  request  was  made  for  tiff's  remedy,  if  any  thing  is  found  due 
such  separate  report,  no  exception  lies  him,  is  by  application  to  the  court  for 
to  his  course  in  so  doing.  Palmer  v.  the  appointment  of  a  receiver  and  a 
Palmer,  13  Sow.  Pr.,  363 ;  and  see  sale  of  the  partnership  effects.  Kapp 
note  (j),  sv/pi-a.  v.  Barthan,  1  E.  B.  Smith,  622. 
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at  the  time,  c&c,  as  aiove,  was,  and  now  is,  an  actual  inhabitant 
of  this  State.] 

[(??',  if  the  adultery  was  within  this  State,  That  the  plaintift 
at  the  time  of  commencing  this  action  and  filing  his  complaint, 
was  an  actual  inhabitant  of  this  State.] 

V.  That  in  the  month  of  ,  18  ,  at  ,  the  defend- 
ant committed  adultery  with  one  M.  N.  [or,  with  a  wo'iian 
whose  name  is  unknown]. 

VI.  That  said  adulteiy  was  committed  without  the  consent, 
connivance,  privity,  or  procurement  of  the  plaintiff. 

[  Where  the  offence  is  Jive  years  past,]  YII.  That  five  years 
have  not  elapsed  since  the  plaintiff  discovered  the  fact  of  such 
adultery  [w,  where  living  in  adulterous  intercourse  is  found, 
say,  since  the  commencement  of  such  adulterous  intercourse 
was  discovered  by  the  plaintiff]. 

VIII.  That  the  plaintiff  has  not  voluntarily  cohabited  with 
defendant  since  the  discovery  by  her  of  such  adultery  [or, 
adulterous  intercourse]. 

IX.  That  the  defendant  is  a  man  of  property,  being  worth 
in  real  and  personal  estate  dollars,  of  which  the  clear 
annual  income  is  about               dollars,  and  receives  also  an  in- 
come from  the  practice  of  his  profession  as  a  physician 
dollars. 

X.  That  the  plaintiff  has  [specifying  her  property],  which  she 
acquired  by  her  own  industry  [or  otherwise}. 

I  find,  as  Conclusions  of  Law : 

I.  That  a  divorce  should  be  decreed  in  favor  of  the  plaintiff, 
dissolving  said  marriage  for  the  adultery  so  committed  by  de- 
fendant. 

n.  That  the  defendant  should  pay  to  the  plaintiff  the  sum 
of  dollars  each  year  from  the  date  of  the  judgment  here- 

in, in  equal  quarterly  payments,  for  the  support  and  main- 
tenance of  the  plaintiff,  and  of  the  children,  and  the  education 
of  the  latter;  giving  security  therefor  by  a  mortgage  on  his  es- 
tate at  ,  known  as 

III.  That  the  plaintiff  have  the  care  and  cnstody  of  said 
children. 

IV.  That  the  plaintiff  is  entitled  to  said  property  which  she 
now  has,  as  her  sole  and  absolute  property. 
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V.  That  the  defendant  pay  the  costs  of  this  action  to  be 
taxed,  and  the  plaintiff  to  have  judgment  therefor. 
[Date.}  \_Signahi/re.'\ 

1657.  The  Same; — Be^ort  in  Dvoorce  Case ; — Finding  for 

Defendanti 

[State  marriage,  residence,  c&a.,  as  in  preceding  form.] 
Y.  That  the  plaintiff  has  failed  to  prove  any  of  the  acts  of 
adultery  charged  in  the  complaint  herein. 
I  find,  as  a  Conclusion  of  Law : 

I.  That  the  defendant  is  not  guilty  of  any  of  the  acts  of 
adultery  charged  in  the  complaint. 

II.  That  all  of  the  aforesaid  children  are  the  issue  of  said 
marriage,  and  legitimate  children  of  the  plaintiff  and  de- 
fendant. 

III.  That  the  complaint  should  be  dismissed  [with  costs]. 

1658.  Conclusion  of  Report  in  Action  to  Establish  Lost  Will. 

And  as  a  conclusion  of  law,  from  the  facts  found  as  afore- 
said, I  do  find  and  report  tliat  the  plaintiff  is  entitled  to  the 
judgment  of  this  court  that  said  will  is  established  and  proved 
as  a  lost  will,  to  the  end  that  she  may  obtain  letters-testamentary 
thereon  from  the  surrogate  of  the  city  and  county  of  New  Tork. 

The  testimony  of  the  witnesses  who  were  examined  before 
me  on  the  reference,  is  hereto  annexed,  marked  as  schedule  A. 

[Datel\  '  [Signature.'] 

rV".  Eeviewing  Kepoet. 

1659.  Exceptions. 

[Title  of  the  cause.] 

The  plaintiff  [or,  defendant]  excepts  to  the  report  of  R.  F., 
Esq.,  referee  herein,  dated  the  day  of  ,  18     . 

I.  For  tliat  said  referee  reported  that,  &c.,  whereas  he  ought 
to  have  found  and  reported  that,  &c. 

II.  For  that  said  [&o.,  as  above,  talcing  a  separate  exception 
for  each  separate  objection]. 
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1660.  Motion  for  Further  Report. 

[The  object  of  the  motion  or  order,  inay  be  stated  thus ;]  That 
E.  F.,  the  referee  herein,  make  a  further  report,  stating  [his 
conclusions  of  fact  and  of  law  separately]. 

[Or,  That  the  have  leave  to  apply  to  K.  F.,  the  referee 

herein,  for  a  further  report,  stating,  &c.]  (s) 

1661.  Motion  to  Set  Aside  JReport. 

[The  object  of  the  motion  or  order,  may  be  stated  thus  .•]  That 
the  report  of  K.  F.,  the  referee  herein,  dated  the  day  of 

,18  5  be  set  aside  [for  irregularity  in  this,  that,  specify- 
ing grounds,  in  a  notice  of  motiorC] ;  and  that  it  be  referred  back 
to  him  to  make  a  further  or  amended  report  [or,  and  that  a 
new  trial  be  had  before  the  same  referee,  with  costs,  &c.,  to 
the  ,  to  abide  the  event  of  the  action],  \or,  and  that  the 

order  of  reference  to  him,  dated  the  day  of  ,  be  set 

aside ;  and  that  a  new  trial  be  had,  and  it  be  referred  to  , 

of  ,  counsellor-at-law,  to  hear  and  determine  the  whole 

issues  in  this  action,  with  costs,  &c.] 
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(s)  An  order  granting  leave  to  a  par-  want  of  a  spedflcation  of  the  points 
ty  to  apply  to  a  referee  for  a  farther  upon  which  a  report  is  desir«d.  Union 
Tewjrt,  is  not  necessarily  irregular  for    Bank  d.  Mott,  13  AbhotW  Pr.,  247. 
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1662.  Motion  for  a  New  Trial  on  Judge's  Minutes,  (a) 
[Title  of  the  cause.] 

Let  the  plaintiff  [or,  defendant]  show  cause  before  me  at  the 
Circuit  Court  now  in  session  in  and  for  the  [city  and]  county 
of  ,  at  the  court-house  in  [or,  at  the  City  Hall  in 

said  city],  on  the  day  of  j  IS     ,  why  an  application 

for  a  new  trial  herein  on  the  judge's  minutes  should  not  be  en- 
tertained ;  and  if  said  application  is  so  entertained,  then  why 
such  new  trial  should  not  be  granted ;  and  in  the  meantime, 

« 

(a)  By  section  264  of  the  Code  of  order  to  show  cause,  because  in  many 
Procedure  it  is  provided,  that  the  instances,  when  formal  notice  of  such 
judge  who  tries  the  cause  may  in  his  a  motion  is  to  be  given,  the  near  ap- 
discretion  entertain  a  motion  to  be  proach  of  the  close  of  the  circuit,  or  the 
made  on  his  minutes,  to  set  aside  a  •necessity  of  a  stay  of  proceedings,  vrill 
verdict,  and  grant  a  new  trial  upon  ex-  make  it  desirable  to  apply  for  an  order 
ceptions,  or  for  insufficient  evidence,  or  to  show  cause,  instead  of  giving  full 
for  excessive  damages  ;  but  such  mo-  notice.  Where  this  is  not  the  case,  an 
tion,ifheardut>on  the  minutes,  can  only  ordinary  notice  may  be  drawn.  In 
be  heard  at  the  same  termor  circuit  a  I  practice,  however,  these  motions  are 
which  the  trial  is  had.  When  such  frequently  heard  without  formal  writ- 
motion  is  heard  and  decided  upon  the  ten  notice  of  any  kind.  On  the  coming 
minutes  of  the  judge,  and  an  ajjpeal  is  in  of  the  verdict,  the  party  desiring  to 
taken  from  the  decision,  a  case  or  ex-  review  it  applies,  orally,  upon  the  spot, 
ception  must  be  settled  in  the  usual  to  the  judge  to  hear  a  motion  on  the 
form,  upon  which  the  argument  of  the  minutes ;  and  the  judge  if  disposed  to 
appeal  must  be  had.  grant  the  request  designates  a  day  for 

The  notice  of  motion  on  the  minutes  the  hearing, 
is  given,  in  the  text,  in  the  form  of  an 
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and  until  the  determination  of  said  motion,  not  exceeding  twenty 
days,  let  all  proceedings  on  the  part  of  said  be  stayed. 

[I^ate.]  M.  N., 

Justice,  &c 

1663.  Notice  of  Exceptions^  to  Findings  of  Court  or  Eeferee 
\_Title  of  the  cause.] 

I.  Take  notice,  that  the  plaintiff  excepts  to  the  first  of  the 
conclusions  of  law  found  herein  by  Mr.  Justice  [or,  by 
Hon.'            ,  referee]. 

II.  That  he  also  excepts  to  the  second  of  said  conclusions  of 
law. 

in.  That  he  also  excepts  to  the  third  of  said  conclusions  of 
law,  in  so  far  as  it  is  thereby  decided  that  the  plaintiff  is 
estopped  from  asserting  his  claim  against  the  defendant  for  the 
value  of  the  goods  delivered  to  S.  T. 

IV.  That  he  also  excepts  to  said  conclusions  of  law  generally, 


(6)  The  "  notice  of  exceptions"  is  to 
be  distinguished  from  the  paper  known 
as  "  exceptions ;"  and  formerly  called 
"biU  of  exceptions."  The  notice  of 
exceptions  is  requisite  when  a,  cause 
has  been  tried  \>j  the  court  or  by  a 
referee,  and  the  decision  reserved;  so 
that  when  it  is  filed,  the  defeated  party 
wishes  to  takt  exception  to  the  con- 
clusions of  law  reached  by  the  judge  or 
referee,  to  which,  of  course  he  had  no 
opportunity  to  except  during  the  trial. 
For  the  purpose  of  interposing  his  ex- 
ceptions to  these  conclusions,  he  serves 
a  notice  of  exceptions,  which  corres- 
ponds to  exceptions  taken  orally  to  the 
charge,  on  a  jury  trial.  The  exceptions 
interposed  by  this  notice  are  afterwards 
incorporated, — with  any  other  excep- 
tions taken  ort  the  trial  and  noticed  in 
the  minutes, — when  the  exceptions,  or 
case  containing  exceptions,  comes  to  be 
made  and  settled. 

The  office  of  the  notice  of  exceptions 
is  pointed  out  by  section  268  of  the 
Code ;  which  provides  that,  upon  a  trial 
by  the  court  "  either  partv  mav  exceTit 

Vol.  n.— 31  , 


to  a  decision  on  a  matter  of  law  arising 
upon  such  trial,  within  ten  days  after 
notice  in  writing  of  the  judgment,  in 
the  same  manner  and  with  the  same 
effect  as  upon  a  trial  by  jury." 

And  section  372  relating  to  trial  by 
referees,  provides  that  "  their  decision 
must  be  given,  and  may  be  excepted 
to  and  reviewed  in  like  manner,  but, 
and  with  like  effect  in  all  respects  as 
in  cases  of  appeal  under  section  268." 

The  above  provisions  are  understood 
to  apply  only  to  the  decision  of  ques- 
tions of  law  embraced  in  the  final  de- 
termination of  the  issues  by  the  court 
or  referee.  Decisions  made  during  the 
progress  of  the  trial, — e.  g.,  rulings  upon 
the  admissibility  of  evidence, — must  be 
excepted  to  at  the  time.  It  is  only  to 
the  points  ruled  in  the  final  decision 
that  exceptions  may  be  put  in  within 
the  ten  days  after  the  decision.  Tre- 
main  v.  Eider,  IZ  How.  Pr.,  148  ;  Dem- 
ing  V.  Post,  1  Code  B.,  121 ;  Gilchrist 
V.  Stevenson,  7  How.  Pr.,  273  ;  Hunt  v. 
Bloomer,  13  N.  T.  (3  Kern.),  341 ;  Brew- 
er  V.  Irish.  12  Sow.  Pr.,  481 
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in  that  it  is  not  decided  that  upon  the  facts  proved  herein,  the 
defendant  is  indebted  to  the  plaintiff,  upon  an  account  stated, 
for  dollars.  -  [Sigjiature.] 

[Date.] 

[Address.] 

166i.  Order  for  Time  to  Prepare  a  Case  or  Exceptions,  with 

Stay. 

[Title  of  the  cause.]  [At  a  special  term,  dcQ.] 

[On  reading  and  filing  the  affidavit  of  J.  K.,  and]  on  motion 
of  Q.  R.,  plaintiff's  attorney : 

Oedeeed,  that  the  defendant  have  from  the  date  of 

this  order  to  make  and  serve  a  case  or  exceptions,  and  serve  a 
notice  of  motion  for  a  new  trial  herein ;  and  that  in  the  mean- 
time, and  until  the  settlement  of  such  case  or  exceptions,  if 
served,  and  until  the  hearing  and  determination  of  such  motion, 
if  made,  the  entry  of  judgment  herein  be  stayed,  {c) 


(c)  Wherever  a  motion  for  a  new  has,  however,  been  held  that  motions 
trial  is  contemplated,  a  stay  of  entry  for  new  trial  on  the  ground  of  evidence 
of  judgment  should  be  obtained,  to  en-  discovered  after  judgment,  may  be 
able  the  motion  to  be  made  before  made  after  judgment.  Nash  «.  Wet- 
judgment.  After  judgment  has  been  more,  33  Barb.,  155 ;  Mersereau  v. 
regularly  perfected,  it  is  in  general  too  Pearsall,  6  Sow.  Pr.,  393. 
late  to  make  a  motion  for  a  new  trial  In  a  majority  of  cases  of  trial  at 
(Case  V.  Shepherd,  1  Johns.  Oas.,  345 ;  circuit,  however,  no  formal  applies^ 
Jackson  v.  Chace,  15  Johns.,  354 ;  Has-  tion,  upon  written  notice,  for  a  stay, 
tings  D.  McKinley,  3  Code S.,  10;  Peck-  becomes  requisite;  but  on  the  recap- 
V.  Hiler,  30  Ba/rb.,  655;  Anthony  v.  tion  of  the  verdict  the  unsuccessful 
Smith,  4  Bosw.,  503 ;  Gumey  v.  Smith-  party  applies  orally  for  the  time  de- 
son,  7  Id.,  396 ;  Barnes  v.  Roberts,  5  sired,  and  the  court  orders  a  stay, 
Id.,  73),  unless,  indeed,  the  judgment  which  is  noted  in  the  entry  of  the 
has  been  allowed  to  be  entered  as  se-  verdict,  and  thus  is  effectual  to  pre- 
curity  merely,  or  the  right  to  move  has  vent  entry  of  judgment  until  the  timo 
been  reserved.  Benedict  v.  Caffe,  3  designated  has  expired.  The  form  of 
Diisr,  669  ;  S.  C,  13  N.  T.  Leg.  Obs.,  notice  given  in  the  text  is  appropriate 
262.  After  judgment  absolute,  the  where  the  abstuce  of  the  party  at  the 
only  method  of  review  is  by  appeal,  time  of  the  rendition  of  verdict,  ,or 
Ball  V.  Syracuse  &  XTtica  E.  R.  Co.,  6  other  circumstances,  prevented  appli- 
Sow.  Pr.,  198 ;  Jackson  v.  Fassit,  17  cation  for  a  stay  from  being  made  at 
Id.,  453 ;  S.  C,  9  Abbotts  Pr.,  137.    It  that  time. 
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1665.  Oase.{cl) 
\_Title  of  the  cause.^ 

1  The  issues  in  this  action  came  on  for  trial  before  the  Hon. 

2  M.  N".,  one  of  the  justices  of  this  court,  at  a  Circuit  Court 

3  held  at  ,  in  and  for  the  county  of  ,  on  the 

4  day  of  ,  18     . 

6      A  jury  was  called  and  sworn,  and  the  plaintiff  by  his 

6  counsel  opened  the  case. 

7  The  plaintiff  then,  to  maintain  the  issues  upon  his  part, 

8  called  as  a  witness  J.  K.,  who  testified  as  follows :  [ffive  direct 

9  examination  infuW]. 

10  Being  cross-examined,  he  testified  [give  cross  examination 

11  infu,ll.~\ 

13       On  a  further  direct  examination  he  testified  [give  re-direct 

13  examination  inful[]. 

14  The  plaintiff  then  called  as  a  witness  L.  M.,  who  testified 

15  [give  the  testimony  of  the  second  witness,  as  above  indi- 

16  cated]. 

17  The  plaintiff  then  read  in  evidence  tlie  following  writing, 

18  marked  Exhibit  A :  [insert  the  exhiiit.']      And  the  plaintiff 

19  then  rested. 

20  The  defendant,  by  his  counsel,  then  opened  his  case  to  the 

21  jury. 

22  The  defendant  then,  to  maintain  the  issues  upon  his  part, 

23  called  as  a  witness  N.  O.,  who  testified  [give  the  testimony 

24  of  defendant's  witnesses,  as  above  indicated]. 

25  The  defendant  then  read  in  evidence  the  deposition  of 

26  P.  Q.,  taken  conditionally  before  lion.  M.  N.,  justice  at  the 

27  city  of  New  York,  on  the  day  of  ,  18     ,  which 

28  was  as  follows :  [insert  the  deposition']. 

29  The  cause  was  then  summed  xxp  by  the  respective  counsel, 

30  and  submitted^to  the  jury  under  the  charge  of  the  court. 

31  The  jury  found  a  verdict  [here  state  the  verdict]. 

'     (d)  A  familiar  rule  of  tlie  Supreme  bered   tliat    each    copy  shall    corres- 

Court  (No.  34)  regulating  the  prepara-  pond ;" — the  object  being  to  enable  th» 

tion  of  the  case,  or  exceptions,  or  case  party  on  whom  the  case,  &c.,  is  served 

containing  exceptions, — requires  that  to  designate  his  amendments  with  pro- 

"  the  lines  of  the  case  shall  be  so  num-  cision. 
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1666.  Indorsement. 

[Title  of  the  cause.] 

Take  notice,  that  the  within  is  a  copy  of  the  case  [or,  excep- 
tions, or,  case  containing  exceptions]  proposed  on  behalf  of  tho 
plaintiff  [or,  defendant]  herein.  [Signature.] 

[Date.] 

[Address.] 

1667.  Exceptions,  (e) 

[Title  of  the  cause.] 

1  The  issues  in  said  action  came  on  for  trial  before  the  Hon. 

2  M.  jST.,  one  of  the  justices  of  this  court,  at  a  Circuit  Court 


(e)  The  leading  distinction  between 
a  "  case"  and  "  exceptions,"  is  that  the 
case  is  understood  to  present  for  review 
the  entire  evidence  and  proceedings  on 
the  trial ;  while  the  exceptions  are  re- 
garded as  exhihiting  only  so  much  of 
the  evidence,  rulings,  objections,  &c., 
as  is  necessary  to  enable  the  court  to 
understand  the  exceptions  taken.  This 
leads  to  some  important  consequences 
in  the  determination  of  motions  made 
for  new  trial  according  as  they  are 
founded  on  a,  case,  or  on  exceptions. 
For  instance,  a  new  trial  cannot  be 
granted,  on  exceptions,  upon  the  ground 
that  the  verdict  is  against  evidence  ; 
for  the  reason  that  the  court  cannot 
see  from  the  bill  of  exceptions  that 
adequate  evidence  was  not  given,  dur- 
ing the  trial,  to  sustain  the  verdict. 
To  raise  the  question  whether  the  ver- 
dict is  contrary  to  evidence,  the  motion 
should  be  upon  a  case.  On  the  other 
hand,  although  a  particular  exception 
may  appear  to  be  well  taken,  and  the 
court  would  feel  bound  to  grant  a  new 
trial  for  the  error  if  the  motion  were 
before  them  on  exceptions  merely ;  yet 
if  it  is  made  upon  a  case,  they  will 
sometimes  exercise  discretion  to  ex- 
amine the  whole  case,  and  if  it  appears 


that  other  evidence  was  given  which 
prevents  any  possibility  of  injury  or 
injustice  from  the  error  committed, 
wall  deny  the  new  trial,  notwithstand- 
ing the  error  of  law.  Upon  these  and 
analogous  points,  consult  Elsey  v.  Met- 
calf,  1  Den.,  323  ;  Hastings  «.  McKin- 
ley,  3  Code  B.,  10 ;  Murray  v.  Smith,  1 
Dusr,  413,  433  ;  Mormau  i>.  Wells,  17 
Wend.,  136 ;  Merritt  v.  Seaman,  6 
Ba/rb.,  880  ;  Rich  ads.  Penfield,  1  Wend., 
380;  Archer  v.  Hubbell,  i  Id.,  514; 
Lawrence  v.  Barker,  5  Id.,  301 ;  People 
v.  Holmes,  Id.,  193;  Cook  u.  HiU,  3 
Bandf.,  341 ;  Stoddard  v.  Long  Island 
R.  R.  Co.,  5  Id.,  180  ;  Delaware  &  Hud- 
son Canal  Co.  c.  Dubois,  15  Wend.,  87 
High  D.  "Wilson,  2  Johns.,  46 ;  Smith  « 
Kerr,  1  Ban-b.,  155 ;  Farmers'  &  Manu- 
facturers' Bank  ®.  Whinfield,  2^Wend., 
419 ;  Dresser  v.  Ainsworth,  9  Ba/ri., 
619  ;  Boyle  v.  Colman,  13  Id.,  43. 

But  a  case,  though  regarded  as  con- 
clusive against  the  parties  making  it, 
is  not  conclusive  as  to  third  persons. 
Hence,  it  is  not  admissible  on  a  second 
trial,  as  evidence  of  what  a  witness 
swore  to  before,  for  the  purpose  of  dis 
crediting  or  impeaching  him  upor.  tho 
new  trial.  Neilson  v.  Columbian  Ina 
Co.,  1  Johns.,  301 
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1  [or,  spetial  term  of  this  court],  on  the  day  of  , 

2  18     . 

3  A  jury  was  called  and  sworn,  and  the  plaintiff,  by  his 

4  counsel,  opened  the  case. 

5  The  plaintiff,  then,  to  maintain  the  issues  upon  his  part, 

6  offered  in  evidence,  as  an  ancient  deed,  the  following  instru- 

7  ment :  [insert  the  instrument']. 

8  The  court  held  that  the  said  instrument  was  not  admissi- 

9  ble  as  an  ancient  deed,  and  the  plaintiff  excepted. 

10  The  plaintiff  thereupon  called  on  as  a  witness  J.  K.,  who 

11  testified  that  he  was  a  brother  of  the  subscribing  witness  to 

12  said  deed;  and  that  said  witness  had  left  this  State  on  a 

13  voyage  to  Europe  twenty-five  years  ago,  and  that  he  had  not 

14  since  been  heard  from,  nor  had  any  account  of  the  vessel  in 

15  which  he  had  sailed  been  received.     On  cross-examination 

16  he  testified  that  he  had  not  examined  the  Shipping  Lists 

17  or  Marine  Gazette  at  the  time  of  the  supposed  loss  of  the 

18  vessel. 

19  The  defendant  objected  that  the  failure  to  call  the  sub- 
20- scribing  witness  was  not  excused;  the  court  overruled  the 

21  objection,  and  the  defendant  excepted.     The  witness  then 

22  proved  the  genuineness  of  the  grantor's  signature,  and  that 

23  of  the  subscribing  witness;    and  thereupon  the  court  al 

24  lowed  the  deed  to  be  read  in   evidence,  and   defendant 

25  excepted. 

26  The  plaintiff  asked  the  same  witness,  "  What,  if  you  know, 

27  was  the  consideration  of  the  said  deed  other  than  what  is 

28  therein  expressed?"    The  defendant  objected  that  this  evi- 

29  dence  was   not   admissible  to   vary  the  deed;    the   court 

30  sustained  the  objection,  and  plaintiff  excepted. 

31  The  defendant  offered  to  show  that  the  said  deed  was 

32  made  for  the  purpose  of  defrauding  the  grantor's  creditors ; 

33  he  did  not  claim  .that  the  defendant,  or  any  one  through 

34  whom  he  claimed,  was  a  creditor  of  the  said  grantor. 

35  The  offer  was  allowed,  and  the  plaintiff  excepted. 

36  The  court  directed  the  jury  to  find  a  verdict  for  the  de- 

37  fendant,  to  which  direction  the  plaintiff  excepted. 


[Indorsement  as  in  Form  16G6. 
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1668.  Case  Containing  Mcoeption^,  upon  a  Trial  iy  Jury. 

[Title  of  the  cause.] 

1  The  issues  in  said  action  came  on  for  trial  before  the  Hon. 

2  M.  1^.,  one  of  the  j  iistices  of  this  court,  at  a  Circuit  Court 

3  [or,  special  term  of  this  court],  on  the  day  of  , 

4  18     . 

5  A  jury  was  called  and  sworn.     The  plaintiff,  by  his  coun- 

6  sel,  opened  the  case  to  the  jury. 

7  The  plaintiff,  then,  to  maintain  the  issues  upon  his  part, 

8  called  as  a  witness  J.  K.,  who  testified :  [insert  the  testimony 

9  in  full,  as  in  Form  1665J. 

10  The  plaintiff  then  called  L.  M.,  who  testified :  [insert  the 

11  testimony]. 

12  On  his  cross-examination  the  witness  testified:  "I  am  not 

13  unfriendly  to  the  plaintiff;"  "  I  did  not  say  at  any  time  that 

14  the  defendant  should  be  beaten  if  swearing  could  do  it,  and 

15  that  I  hoped  to  see  him  a  beggar;  I  did  not  say  so  in 

16  presence  of  my  family  in  my  own.  house  on  last  new  year's 
IT  day." 

18  The  plaintiff  here  rested,  and  the  defendant  moved  for  a 

19  non-suit  on  the  grounds  : 

20  1.  That  the  plaintiff  was  not  the  real  party  in  interest. 

21  2.  That  the  contract  relied  on  by  the  plaintiff  was  in- 

22  valid,  as  not,  being  in  writing,  subscribed  by  the  party  to 

23  be  charged. 

24  Tlie   court  denied   the   non-suit,  and  the  defendant  ex- 

25  cepted. 

26  The  defendant,  to  maintain  the  issues  on  his  part,  then 

27  offered  himself  as  a  witness,  and  testified  as  follows :  [insert 

28  his  testimony]. 

29  The  defendant  then  offered  to  show,  that  on  the  1st  day 

30  of  January  last,  the  witness,!.  M.  stated  in  his  own  house, 

31  in  the  presence  of  his  family,  that  the  defendant  was  to  be 

32  beaten  if  swearing  could  do  it;  and  that  he  hoped  to  see  the 

33  defendant  a  beggar, 

34  The  plaintiff  objected  that  this  matter  was  merely  col- 

35  lateral;  the  court  held  the  objection  well  taken,  and  ex- 

36  eluded  the  evidence ;  to  which  the  defendant  excepted. 
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1  The  coui-t  charged  the  jury  \state  the-  substance  of  the  whole 

2  charge,  indicating  exceptions  taken  to  any  portions,  as  fol- 

3  lows']  :  that  the  testimony  of  the  defendant  as  a  party  to  the 

4  action  was  liable  to  suspicion  from  his  interest  in  the  result; 

5  to  which  the  defendant  excepted. 

6  The  court  farther  charged  that  if  they  believed  the  state- 

7  nient  of  the  witness  J.  K.,  the  plaintiff  was  entitled  to  a 

8  verdict ;  to  which  the  defendant  excepted. 

9  The  court  further  charged  that  the  measure  of  damages 

10  in  case  the  plaintiff  was  entitled  to  recover,  was  the  profits 

11  he  might  have  reasonably  calculated  upon  receiving,  if  the 

12  defendant  had  performed  the  alleged  contract ;  to  which  the 

13  defendant  excepted. 

14  The  jury  found  a  verdict  for  the  plaintiff  for 

[Indorsement  as  in  Form  1666.] 

1669.  Oase  Containing  Exceptions,  on  a  Trial  iy  the  Court  or  a 

Referee. 

{Title  of  the  cause.] 
1      This  action  came  on  for  trial  before  the  court  at  a  special 
2,  term  [or,  Circuit  Court],  held  in  and  for  the  county  of         , 

3  at  the  court-house  in  [or,  before  M.  N.,  the  referee 

4  appointed  by  this  court  to  hear  and  determine  the  same,  at 

5  his  office  at  the  city  of  ],  on  the  day  of  , 

6  18     . 

7  The  plaintiff,  by  his  counsel,  having  opened  his  case, 

8  read  in  evidence  the  note  mentioned  in  the  pleadings,  which 

9  was  marked  Exhibit  A,  and  is  as  follows :  [insert  the  exhibit], 

10  and  then  called  as  a  witness  J.  K.,  who  testified  [insert  the 

11  testimony]. 

12  The  plaintiff  then  rested. 

13  The  defendant  then  called  as  a  witness  L.  M.,  who  testi- 

14  fied,  "  I  am  the  maker  of  the  note,  Exhibit  A.     On  tlie  day 

15  the  same  matured  I  handed  to  plaintiff'  a  new  note." 

16  The  defendant  then  called  on  plaintiff'  to  pro.duce  this 

17  note,  notice  to  produce  it  having  been  given ;  the  plaintiff 

18  declined  to  produce  it. 

19  Q.  State  the  contents  of  this  new  note? 

20  This  question  was  objected  to  by  the  plaintiff  as  imma- 
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1  terial  and  irrelevant.     Tlte  objection  was  overruled,  and  the 

2  plaintiff  excepted. 

3  A.  The  new  note  was  made  by  me  to  the  order  of  the 

4  plaintiff,  was  dated  on  the  day  of  the  maturity  of  the  pre- 

5  vious  note,  and  was  payable  ten  days'  after  date,  for 

6  dollars. 

7  The  witness  further  testified : 

8  The  plaintiff  agreed  to  withdraw  the  previous  note  from 

9  the  bank,  and  wait  for  the  money  till  the  second  note  came 

10  due. 

11  Being  cross-examined  he  testified :  \inseTi  testimon'y\. 

12  The  court  \or,  referee]  made  and  filed  the  following  find 

13  ings  of  fact  and  conclusions  of  law  : 

Finding  of  Fact. 

14  1.  The  defendant  indorsed  the  note  referred  to  in  the 

15  pleadings. 

i6      2.  At  maturity  the  said  note  was  duly  protested,  and  no- 

17  tice  duly  given  to  the  defendant. 

18  3.  The  plaintiff,  by  agreement  with  the  maker  of  said 

19  note,  extended  the  time  for  payment  by  the  maker,  thirteen 

20  days,  including  grace. 

Conclusions  of  Law. 

21  1.  The  defendant  is  liable  to  plaintiff  for  the  amount  of 

22  said  note,  unless  the  plaintiff  by  his  dealing  with  the  maker 

23  has  discharged  the  defendant  as  indorser, 

24  2.  The  extension  of  time  given  by  the  plaintiff  to  the 

25  maker,  for  the  payment  of  note,  discharged  the  defendant  as 

26  indorser. 

27  To  these  conclusions  the  plaintiff  excepted. 

28  Judgment  was  directed  for  the  defendant,  with  costs. 

1670.  Amendments  Proposed  to  Case,  c&o.  {f) 
[Title  of  the  cause.'] 
Take  notice,  that  the  [plaintiff]  proposes  the  following  amend- 

(/)  Amendments  should  be  on  the    proposed  to  be  substituted.    Milward 
case  made,  or  refer   to  the  line  and    v.  HaUett,  1  Oai.,  344. 
page  in  -which  they  are  respectively        The  right  to  propose  amendments 


TEIAL.  4S9 

Amendments  Proposed  to  Case. 


ments  to  the  case  [or,  exceptions,  or,  case  containing  excep- 
tions] proposed  on  behalf  of  the  [defendant]  : 

First  amendment. 

On  the  first  page,  seventh  line,  strike  out  the  words,  "  I  never 
asked  for  the  money." 

Second  amendment. 

On  the  third  page,  twenty-fourth  line,  after  the  word  "  Eo- 
chester,"  insert  "  where  the  defendant  then  resided." 

Third  amendment. 
^  On  the  fifth  page,  strike  out  the  tenth,  eleventh,  and  twelfth 
lines,  and  substitute  as  follows : 

"  The  defendant  ofi'ered  to  show  that  in  a  letter  received  from 
plaintiff,  the  latter  had  extended  the  time  of  performance;  and 
that  the  original  letter  was  lost.  The  plaintiff  objected  that  no 
notice  to  produce  had  been  given.  The  court  overruled  the 
objection,  and  plaintiff  excepted." 

Fourth  amendment. 

On  the  seventh  page,  at  the  end  of  the  eleventh  line,  insert : 
"  I  have  never  seen  him  write." 

Fifth  amendment. 

On  the  tenth  page,  fourteenth  line,  insert,  "defendant's  coun- 
sel asserted  that^the  said  note  was  entirely  without  considera- 
tion, and  plaintiff's  counsel  admitted  this  fact." 

Sixth  amendment. 

On  twelfth  page,  nineteenth  line,  strike  out  the  words  "  De- 
fendant excepted." 

Seventh  amendment. 

On  fifteenth  page,  sixth  line,  insert ''  plaintiff's  Exhibit  B."  ■ 

Eighth  amendment. 

On  fifteenth  page,  twenty-second  line,  after  the  words  "  was 
read,"  insert  "  by  consent  of  parties."  [Sigjiature.] 

[Date.] 
[Address.] 


does  not  autliorize  preparing  and  pro^  The  settled  practice  is  to  draw  the 

posing  a  new  case,  byway  of  substitute  amendments  in  a  separate  document, 

for  the  one  served.    Eagle  11.  Alner,  1  referring  by  line  and  page  of  the  case 

Johns.  Cas.,  332 ;  Milward  11.  HaUett,  1  as  proposed,  to  the  words  proposed  to 

Oai ,  344 ;  Stuart  v.  Binsse,  4  Sosw.,  he  stricken  out,  or  to  the  places  where 

616;   but  see  Grah.  Pr.,  3  ed.,  332.  additions  are  proposed  to  be  inserted. 
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1671.  Notice  of  Settlement  of  Case,  Sc.  (g) 

[I'itle  of  the  cause.] 

Take  notice,  that  the  proposed  case  [or,  exceptions,  or,  case 
containing  exceptions]  in  this  action,  together  with  the  pi'oposed 
amendments,  will  be  presented  for  settlement  to  the  Hon.  M. 
N".,  the  jndge  [or,  referee]  before  whom  this  cause  was  tried,  at 
chambers  [or,  at  his  office  at  ],  on  the  day  of  , 

18     ,  at  o'clock.  [Signature.] 

[Date.] 

[Address.] 

1673.  Notice  of  Motdonfor  a  New  Trial. 

[Title  of  the  cause.] 

Take  notice,  that  on  the  case  [or,  exceptions,  or,  case  con- 
taining exceptions],  [or,  upon  the  aifidavits  of  which  copies  are 
herewith  served  upon  you],  and  upon  all  the  pleadings  and 
proceedings  herein,  I  shall  move  this  court  at  a  special  term 
thereof,  to  be  held  in  and  for  the  county  of  ,  at  the  City 

Hall,  in  the  city  of  ,  on  the  day  of,  ,  18     ,  at 

o'clock,  for  a  new  trial  herein.  [Signatiorei] 

[Date.] 

[Address.] 

(g)   Notice  of   settlement    may  be  amendments  for  settlement,  the  party 

given  at  any  time  ■witMn  four  days  proposing  the  case  must  marli  upoE 

•from  the  service  of  amendments.    It  the  several  amendments  his  proposed 

must  specify  the  time  for  settlement,  allovrance  or  disallowance  thereof.  Sule 

which  must  not  he  less  than  four,  nor  36.     This  is  done  by  writing  in  the 

more  than  twenty  days  after  service  of  margin  of  the  sheet  containing  the 

the  notice.    Bule  Si  of  Stipreme  Court  amendments,    the    word    "allowed" 

of  1858.  against  such  as  the  party  consents  to 

If  the  party  omits  to  give  notice  of  have  made,  and  the'word  "  disallowed" 

settlement  within   four    days,    he  is  against  others.  This  enables  the  judge, 

deemed  to  have  agreed  to  the  amend-  in  settlingthe  case,  to  distinguish  readi- 

ments  as  proposed.    Sule  35.  ly  those  as  to  which  questioa  is  made. 

And  before  submitting  the  case  and 
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1673.  Affidavit  to  Move  for  a  New  Trialih)  on  the  Ground  of 

Misconduct  of  a  Juror,  (i) 
[Title  of  the  cause.] 
[  Yenue.] 
J.  K.,  being  duly  sworn,  says : 

I.  That  on  the  day  of  ,  18     ,  the  [second]  day 

of  the  trial  of  this  action,  on  the  steps  of  the  court-house  he 


(h)  Motions  for  new  trial  are  enter- 
tained, cMefly,  upon  the  following 
grounds :  1.  Error  committed  on  the 
trial.  3.  That  the  verdict  was  against 
the  evidence.  3.  That  the  damages 
are  excessive,  or  inadequate.  4.  Some 
'  misconduct  or  irregularity  on  the  part 
of  the  successful  party,  or  some  mem- 
ber of  the  jury.  5.  Surprise.  6.  New- 
ly discovered  evidence. 

Several  of  these  grounds  may  be 
combined  in  support  of  one  motion. 
But  in  so  far  as  either  of  the  first  three 
grounds  are  alleged,  no  affidavits  or 
other  papers  additional  to  those  pre- 
pared as  the  record  of  proceedings  on 
the  trial  are  requisite,  or,  indeed,  ad- 
missible. The  fact  that  error  was  com- 
mitted,— that  the  verdict  was  against 
evidence, — or  that  the  damages  are  im- 
proper, must  be  made  to  appear  by  the 
judge's  minutes,  or  case,  or  exceptions. 
A  record  or  other  document  which 
speaks  for  itself,  and  on  the  force  and 
effect  of  which,  as  evidence,  no  ques- 
tion can  arise,  although  erroneously 
omitted  to  be  produced  on  the  trial, 
wUl  often  be  allowed  to  be  read  in 
opposition  to  a  motion  for  a  new  trial, 
founded  on  the  error  in  failing  to  re- 
quire the  original  record.  Bank  of 
Charleston  «.  Emeric,  2  Sandf.,  718  ; 
Ritchie  v.  Putnam,  13  Wend.,  534 ;  High 
1).  Wilson.  3  Jo7in$.,  46  ;  Armstreng  ■». 
Percy,  5  Wend.,  535 ;  Williams  v.  Wood, 
14  Id.,  136  ;  Burt  v.  Place,  4  Id.,  591 ; 
Dresser  d.  Brooks,  3  Bwrb.,  439  ;  Ritchie 
e.  Putnam,  13  Wend.,  534 ;  Duncan  v. 


Duboys,  3  Jolms.  Caa.,  135;  Duke  of 
Cumberland  «.  Graves,  9  Barb.,  593 ; 
Markoe  «.  Aldrich,  1  Abbotts'  Pr.,  55. 
"But  we  know  no  case  in  which  to  sup- 
port his  allegation  of  error,  the  mov- 
ing party  can  avail  himself  of  any 
papers  in  addition  to  the  judge's  min- 
utes, or  exceptions  or  case  containing 
exceptions,  whichever  may  be  the 
basis  of  his  motion ;  nor  any  in  which 
the  position  that  the  verdict  was  against 
evidence,  or  that  the  damages  were  ex- 
cessive, can  be  strengthened  by  new 
papers.  Nor  will  the  court,  in  general, 
on  a  motion  on  the  ground  of  insuffi-  ■ 
cient  evidence,  receive  evidence  to  sup- 
ply the  defect  in  proof.  Watson  v. 
Delafield,  3  Cai.,  334. 

In  so  far,  however,  as  the  motion  rests 
upon  either  of  the  last  three  grounds 
above  enumerated, — misconduct  or  ir- 
regularity, surprise,  or  newly-discov- 
ered evidence, — the  facts  relied  on  to 
sustain  the  application  will  not  ap- 
pear by  any  record  of  the  trial,  but 
affidavits  are  necessary.  An  outline  of 
appropriate  affidavits  is  given  in  the 
text ;  but  the  particular  averments 
proper  in  individual  cases,  must  vary 
altogether  with  the  peculiar  circum- 
stances. 

In  all  cases  where  the  motion  for  a 
new  trial  is  made  on  behalf  of  the  de- 
fendant, it  is  prudent  to  insert  in,  or 
annex  to,  the  moving  affidavit,  an  affi- 
davit of  merits. 

(i)  The  affidavit  to  show  misconduct 
or  irregularity,  should  state  the  facts 
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heard  a  couversation  between  one  L.  M.  and  K.  S.,  one  of  the 
jurors  before  whom  said  action  was  then  on  trial. 

II.  Tliat  the  said  L.  M.  then  and  there  told  said  juror  that  he 
was  acquainted  with  the  witnesses  in  this  case,  and  had  been 
acquainted ;  that  they  would  swear  to  any  thing  for  a  dollar. 

III.  That  the  said  L.  M.  applied  these  remarks  to  the  wit- 
nesses for  the  [defendant]  only ;  that  said  L.  M.  spoke  of  U.  V., 
one  of  the  [defendant's]  witnesses,  in  particular,  as  a  bad  char- 
acter. 

IV.  That  the  said  L.  M.  then  and  there  stated  to  said  juror 
that  "W,  X.,  the  principal  witness  for  the  plaintiff,  was  a  very 
respectable  citizen;  that  he  had  never  heard  any  thing  against 
him. 

Y.  That  the  said  L.  M.  and  the  said  juror  were  and  are  old 
acquaintances  and  friends. 

YI.  That  on  the  next  day,  and  while  the  trial  was  still  pro- 
ceeding at  the  same  jplace,  the  sai'd  L.  M.  in  the  hearing  of  de- 
ponent, renewed  the  said  conversation,  and  intimated  that  in 
his  opinion  the  [defendant]  was  endeavoring  to  establish  his 
case  by  false  swearing.  [Signatiore.] 

{Jiorai.] 

1674.  Affidavit  to  Move  for  a  New  Trial  on  the  Ground  of 
Improper  Communication  iy  the  Plaintiff  to  Members  of 
the  Jury,  {j) 

[Title  of  the  cause.'] 
[  Venue.} 
J.  K.,  being  duly  sworn,  says : 
I.  That  on  the  morning  of  the  [second]  day  of  the  trial  of 

relating  to  tlie  irregularity  or  misoon-  «.  Ingham,  7  Oow.,  478  ;  Eastman  s. 

duct  complained  of  so  fully  as  to  enable  Tuttle,   1  Id.,  248 ;  Exp.  Hill,  3  Id., 

the  court  to  see  what  injury  or  preju-  355  ;  Green  »  Bliss,  12  How.  Pr.,  428  : 

dice  may  probably  have  arisen ;  as,  in  Hackley  «.  Hastie,  3  Johns.,  253  ;  Nes- 

general,  if  it  appears  on  the  whole  that  math  v.  Clinton  Fire  Ins.  Co.,  8  Abbotts' 

no  injury  has  resulted,  the  court  will  Pr.,  141 ;  Anthony  b.  Smith,  4  Bosw., 

not  disturb  the  verdict.     See  Harden-  503 ;  Fash  v.  Byrnes,  14  Abbott^  Pr., 

burgh  V.   Crary,  15  How.  Pr.,   307;  12. 

Smith  V.  Thompson,  1  Cow.,  221 ;  Hor-  {j)  This  affidavit  may  be  by  a  juror, 

ton  v.  Horton,  'i  Id.,  589;   Oliver  n.  Affidavits  of  jurors  wiE  not  be  received 

First  Presbyterian  Church,  5  Id.,  283 ;  to  show  irregularity  or  misconduct  on 

Wilson  V.  Abrahams,  1  Hill,  207 ;  Cain  the  part  of  themselves  or  their  fellows. 
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this  cause,  and  after  the  plaintiff  had  rested  his  case,  but  be- 
fore the  opening  of  the  court,  three  of  the  jurors  -wlio  were 
empanneled  to  try  the  cause,  were  in  the  bar-room  of  a  public 
house  in  the  village  of  ,  together  with  a  number  of  other 

persons  there  assembled. 

II.  That  while  said  jurors  were  there,  the  plaintiff  addressed 
them,  and  said  in  their  presence  and  hearing,  that  the  defend- 
ants were  a  cut-throat  corporation  ;  that  they  had  swindled  the 
public;  that  they  had  defrauded  him,  the  plaintiff;  that  h6, 
plaintiff,  had  paid  them  thousands  of  dollars ;  that  he  delivered 
the  fruit  in  controversy  on  said  trial  to  the  defendants  at  their 
dock  to  be  carried  on  their  boats,  and  that  they  refused  to 
carry  the  same,  and  went  off  without  it ;  and  in  consequence 
the  fruit  rotted  or  spoiled  on  his,  plaintiff's  hands,  and  he  lost 
se.veral  hundred  dollars ;  and  that  defendants  ought  to  stand  it 
or  be  compelled  to  suffer  the  loss. 

in.  That  thereupon  the  constable  in  attendance  upon  the 
court  remarked  to  the  plaintiff'  in  the  presence  and  hearing  of 
the  jurymen,  that  the  persons  he  was.  addressing  were  jury- 
men, and  asked  plaintiff  if  he  did  not  know  it. 

IV.  That  plaintiff  immediately  replied  that  he  knew  what 
he  was  about,  and  requested  the  constable  to  mind  his  own 
business,  and  that  what  he  had  been  saying  to  the  jurors  about 
his  suit  was  true ;  and  he,  plaintiff,  afterwards  continued  ad- 
dressing the  jurors  in  substance  as  before,  detailing  as  he,  plain- 
tiff' insisted,  what  were  the  facts  of  his  case,  and  the  misman- 
.agement  of  the  defendants  in  relation  to  his  fruit. 

{Jurat,]  [Signature.] 


for  the  purpose  of  impeaching  their  complained  of  is  not  by  a  juror ;  hut  by- 
verdict.  Olum  V.  Smith,  5  Sill,  560 ;  the  successfal  party,  or  some  one  act- 
Green  V.  Bliss,  12  Sow.  Pr.,  438 ;  Dana  ing  in  his  interest.  In  that  class  of 
0.  Tucker,  4  Johns.,  487 ;  BrowneU  d.  cases  the  affidavit  of  a  juror  may  be 
McEwen,  5  Ben.,  307 ;  Taylor  «.  Eve-  taken.  Reynolds  v.  Champlain  Ins,  Co.. 
rett,  3  Sow.  Pr.,  33.  9  Moid.  Pr.  7. 
Otherwise,  where    the   misconduet 
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1675.  Affidavit  to  Move  for  a  New  Trial  on,  the  Ground  of 
Swrprise.  {Jc) 
[Title  of  the  cause."] 
[  Venue.] 
Q.  R.,  being  duly  sworn,  says : 

I.  That  he  is  the  attorney  for  the  defendant  herein. 

II.  That  this  action  was  brought  to  recover  possession  of 
certain  real  property,  to  wit,  a  farm  in  the  town  of  ,  in 
this  State. 

III.  That  from  the  commencement  of  this  action  until  about 
[ten]  days  prior  to  the  trial  hereof,  the  attorney  for  the  plain- 
tiff had  in  his  possession  a  certain  deed,  made  and  executed  by 
the  father  of  the  plaintiff,  now  deceased,  conveying  said  real 
property  in  fee  to  one  J.  K. 

IV.  That  plaintiff  claims  title  to  said  real  property  by  descent 
from  his  said  father,  and  in  no  other  way. 

V.  That  deponent  gave  plaintiff's  attorney  reasonable  notice 
to  produce  said  deed  on  the  trial,  and  further  duly  and  seasona- 
bly subpoenaed  the  plaintiff's  attorney  to  attend  the  trial,  and 
bring  with  him  the  said  deed. 

VI.  That  prior  to  the  service  of  said  notice  g,nd  subpcBna, 
the  plaintiff's  attorney  delivered  said  deed  to  the  plaintiff,  who 
thereupon  deposited  the  same  with  L.  M.,  the  counsel  of  plain- 
tiff, residing  in 

VII.  That  at  the  trial  of  this  action,  deponent  learned  for  the 
first  time  that  the  said  plaintiff's  attorney  had  parted  with  said 
deed. 

Vin.  That  up  to  the  time  he  was  put  upon  the  stand,  the 
plaintiff's  attorney  entirely  concealed  from  deponent  the  fact 
that  said  deed  was  out  of  his  possession. 

{!<:)  As  to  wliat  will  be  deemed  a  case  Tooker,  10  Sow.  Pr.,^  297  ;  Jackson  «, 

of  "  surprise,"  warranting  the  court  in  Vaji  Antwerp,  8  Cow.,  273  ;  Jackson  v. 

granting  a  new  trial,  see  Meakim  b.  Warford,  7  Wend.,  62  ;  Taylor  v.  Har- 

Anderson,  11  Barb.,  215  ;  Craig  «.  Fan-  low,    11  Sow.  Pr.,  285  ;    Sargent  v. 

ning,  6  Sow.  Pr.,  336 ;  People  v.  Mack, ,    5   Cow.,    106  ;    James  ®. 

2  Parh.  Cr.,  673 ;  10  Sow.  Pr.,  261 ;  Walrutli,    8  Johns.,  410 ;   Wilcox  v. 

De  Leyer  «.  Michaels,  5  Aiiotts'  Pr.,  Bennett,  10  If.  T.  Leg.  Obs.,  30  ;  Levy 

203;   Jackson  v.  Roe,  9   Johns.,  77;  d.  Joyce,  1  £<;««;.,  622 ;  People  d.  O'Brien, 

Ruggles  1).  Hall,  14  Id.,  112 ;  Tilden  v.  4  Park.  Cr.,  103  ;   Peck  ».  Hiler,  30 

Gardiner,    25  Wend.,    063 ;    Beach  ii.  Barb.,  655. 
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IX.  That  deponent  was  taken  entirely  by  surprise  by  the 
failure  of  the  plaintiff's  attorney  to  produce  said  deed. 

X.  That  on  a  new  trial  deponent  can,  as  he  believes,  obtain 
the  production  of  said  deed,  or  if  not,  can  prove  the  contents 
thereof  by  the  testimony  of  J.  K. 

XL  That  there  has  been  no  opportunity  since  the  trial  of 
this  cause,  to  notice  a  motion  for  a  new  trial,  until  the  special 
term  to  be  held  at  ,  on  the  day  of  ,  18     .  (Z) 

[Jurat.^  ^  Signature^ 

1676.  Oorroborabing  Affidwvit.  (m) 

Title  of  the  cause.']  (n) 
[  Yenue.] 
J.  K.,  being  duly  sworn,  says : 

I.  That  he  is  the  person  referred  to  in  the  foregoing  affidavit 
of  Q.  K. 

II.  That  the  statements  therein  contained,  so  far  as  they  re- 
late to  deponent,  are  true. 

II.  That  the  contents  of  the  deed  mentioned  in  said  affidavit 
are  such  as  are  therein  stated.  [Signatv/re.] 

[JuratJ] 

16T7.  Affidavit  to  Move  for  a  New  Trial  on  the  Groimd  of 
'  NewVy-disoovered  Evidence,  (o) 

\Titl6  of  the  cause.] 
[  Yenue.] 
T.  Z.,  being  duly  sworn,  says . 
I.  That  he  is  the  [defendant]  in  this  action. 

If)  A  party  desiring  a  new  trial  on  (m)  The  second  affidavit  inay  be  at- 

the  ground  of   surprise,  must  move  tacted  to  the  first,  and  the  title  of  the 

promptly.    Rapelye  v.  Prince,  4  EM,  cause  omitted. 

119  ;   SnowhUl  aAs.  Eoiapp,  7  N.   T.  (p)  In  respect  to  granting  new  trials 

Leg.  Obs.,  15.  o^  tte  ground  of   newly  discovered 

(m)  In  a  case  like  that  to  which  the  evidence,  the  general  rules  are : — 1.  The 

form  in  the  text  is  adapted,  in  which  testimony  must  have  been  discovered 

the  party  claims  to  have  been  surprised  since  the  former  trial.    2.  It  must  be 

by  the  testimony  of  his  own  witness,  such  as  could  not  have  been  obtained, 

he  should  produce  affidavits  of  other  with  reasonable  diligence,  on  the  former 

persons,  showing  his  ability  to  establish  trial.    3.  It  must  be  material  to  the 

a  different  oase  by  them.    Phoenix  ■».  issue.    4.  It  must  go  to  the  merits  of 

Baldwin,  14  Wend.,  62.  the  case,  and  not  to  impeach  the  testi- 
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II.  That  this  action  was  tried  on  the  day  6f  , 
18       ,  at  a  [Circuit  Court],  held  in  and  for  the  county  of 

,  at  ,  in  said  county. 

III.  That  said  trial  resulted  in  a  verdict  for  the  [plaintiff]  for 
dollars. 

TV.  That  since  the  said  trial,  and  on  the  day  of  , 

'18  ,  deponent  has  discovered  for  the  first  time  that  he  could 
have  proved  by  one  J.  K.,  who  resides  at  ,  the  following 

facts :  that  at  the  time  of  the  representations  testified  to  by  L.  M., 
upon  the  trial  of  this  action,  he  Was  present;  that  the  represen- 
tations actually  made  by  the  [defendant]  at  that  interview 
were  that  he  believed  N.  0.  was  good,  but  that  he  would  not 
be  security  for  him ;  that  the  safety  of  the  loan  would  depend 
upon  his  business,  and  whether  it  continued  good ;  that  he  be- 
lieved the  business  was  profitable,  and  would  pay  well  if 
judiciously  managed;  that  the  [defendant]  did  not  say  that 
jSF.  O.  was  perfectly  good,  or  that  the  money  would  certainly 
be  repaid,  or  that  N.  O.  was  doing  a  business  second  to  none 
in  the  world,  nor  any  thing  to  that  effect,  (p) 

IJurat.']  [/Signature.] 


mony  of  a  former  iritness.  5.  It  must  Sow.  Pr.,  297 ;  Duryea  u.  Denison,  5 
not  be  "  cumulative,"  by  which  term  Johns.,  248 ;  Whitbeck  v.  Whitbeck,  9 
Is  meant  additional  evidence  to  support  Gow.,  266  ;  Wheelwright  «.  Beers,-  2 
a  point  controverted  on  the  trial,  and  Sail,  391 ;  Brisbane  «.  Adams,  1  Sandf., 
which  is  of  the  same  character  with  195 ;  Nason  v.  Cockroft,  3  Duer,  366 ; 
evidence  already  produced.  People  v.  Steinbach  o.  Columbian  Ins.  Co.,  2  Cai,, 
N.  T.  Superior  Ct.,  10  TTewd:.,  286.  As  129;  Gol.  &  0.  Gas.,  374;  Smith  v. 
to  the  application  of  these  rules,  see  Bi-vish,  8  Johns.,  84 ;  Pike  v.  Evans,  15 
Porter  -o.  Talcott,  1  Gow.,  359  ;  Hollings-  Id.,  210  ;  Halsey  i).  Watson,  1  Gal,  24 ; 
worth  1).  Napier,  3  Gal,  182 ;  Williams  Gol.  &  G.  Gas.,  160  ;  Smith  i).  Hasten, 
1).  Baldwin,  18  Johns.,  489 ;  Vander-  15  Wend.,  270 ;  Simmons  v.  Fay,  1 
voort  ».  Smith,  2  Cai.,  155  ;  Jackson  v.  E.  B.  Smith,  107 ;  CampbcU  v.  Genet, 
Malin,  15  Johns.,  293  ;  People  v.  Mack,  2  Hill,  290 ;  Burnett  v.  Phalon,  4  Bosw., 
2  Park.  Gr.,  673  ;  10  How.  Pr.,  261  ;  622  ;  Best  v.  Starks,  24  How.  Pr.,  58 ; 
Leary  v.  Eoberts,  8  Abiotts'  Pr.,  310  ;  Piatt  v.  Munroe,  34  Barb.,  291. 
Fleming  v.  Hollenback,  7  Barb.,  271  ;  As  to  the  exceptional  character  of 
Palmer  v.  Mulligan,  3  Cai.,  307 ;  De  cases  turning  upon  questions  of  dis- 
Fonclear  v.  Shottenkirk,  3  Johns.,  170  ;  puted  personal  identity,  see  Jackson  v. 
Quyot  V.  Butts,  4  Wend.,  579  ;  Shum-  Crosby,  12  Johns.,  354 ;  Jackson  «.  Kin- 
way  v.  Fowler,  4:  Johns.,  425  ;  Brown  v.  ney,  14  Id.,  186 ;  Jackson  «.  Hooker,  5 
Hoyt,  3  Id.,  255 ;  Harrington  i).  Bige-  Cow.,  207. 

low,  2  i)en.,  109  ;  Meakim  D.  Anderson,  {p)  The  affidavit  to  move  on  the 

11  Barb.,  215 ;  Beach  «.  Tooker,  10  ground  of  newly  discovered  evidence 
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1678.  Corroborating  Evidence,  (g) 

\Title  of  the  cause.']  {r) 
[  Venue.] 
J.  K.,  being  duly  sworn,  says  : 

I.  That  he  is,  and  was  at  the  time  of  the  conversation  be 
tween  L.  M.  and  the  defendant,  a  clerk  in  the  store  of  the 
defendant. 

II.  That  at  the  said  conversation  so  referred  to  the  [defend- 
ant] made  the  representations  set  forth  in  the  foregoing  affida- 
vit, and  no  others. 

III.  That  from  the  [defendant's]  manner  of  speaking  of  the 
suit,  deponent  supposed  there  was  no  danger  of  a  recovery 
against  him,  and  he  therefore  did  not  communicate  what  he 
knew  until  after  the  verdict  was  rendered. 

[Jurat.]  [Signature.] 

1679.  Affidavit  to  Move  for  a  New  Trial  in  an  Action  to  Re- 
cover Possession  of  Heal  Property,  {s) 

[Title.oftJie  cause.] 
[  Venue.  ] 
A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  [plaintiif  ]  in  this  action. 

II.  That  this  action  was  brought  to  recover  the  possession  of 
real  property,  to  wit,  a  certain  block  of  land  in  the  city 
of 

III.  That  the  action  was  tried  at  a  Circuit  Court,  held  ii«  and 


must  in  general  disclose  tlie  facts  new-  Statutes  on  this  subject  may  be  found 

ly  discovered  (Hollingsworth  v.  Napier,  in  3  Rev.  Stat,  309,  §§  37-41.   It  is  held 

3  Oai.,  182) ;   and  should  be  corrobo-  that  they  are  still  in  force,  and  apply 

rated  by  the  affidavit  of  the  vritness  to  actions  brought  under  the  Code  to 

relied  on  to  prove  the  facts  alleged,  on  recover  possession  of   real    property, 

the  new  trial.    Deun  b.  MoneU,  ISail,  Cooke  v.  Passage,  4  Sow.  Pr.,  360; 

382;   Shumway  «.  Fowler,  4  JoJins.,  S.  C,  3  Code  B.,  88;  Rogers  v.  Wing, 

425.    And  the  motion  should  be  made  5  How.  Pr.,  50 ;  BeUinger  v.  Martin- 

npon  a  case  made,  as  well  as  affidavits,  dale,  8  Id.,  113  ;  and  see  Clayton  v. 

Anonymous,  7  Wend.,  331.  Yarringkin,  33  Barb.,  144 ;  Chautauqua 

(g)  See  note  {p),  supra.  County  Bank  i>.  White,  33  JV.  F.,  347; 

(r)  See  note  (n),  supra.  Christie  v.  Bloomingdale,  18  How.  Pr., 

{«)  The  provisions  of  the  Revised  13. 
Vol.  II.— 33 
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for  the  county  of  ,  at  ,  in  said  county,  before  Mr. 

Justice  M.  N.,  and  a  jury ;  and  that  on  the  day  of 

18     ,  said  jury  returned  a  verdict  in  favor  of  the  [defendant]. 

TV.  That  judgment  was  entered  on  said  verdict  herein  with- 
in [three]  years  last  past,  on  the  day  of  >  18  ,  in 
favor  of  the  [defendant]. 

Y.  That  deponent  is  ready  and  willing  to  pay  all  costs  and 
damages  awarded  against  him  as  a  condition  of  obtaining  a 
new  trial. 

[If  the  application  is  for  a  second  new  trial,  set  forth  facta 
which  show  that  justice  will  he  promoted  hy  such  new  trial.} 

1680.  Order  Granting  Motion  for  a  New  Trial. 

\Title  of  the  cause.]  [At  a  special  term,  c&c] 

A  motion  for  a  new  trial  on  the  part  of  the  [plaintiff]  herein, 
having  been  made  on  the  case  [or,  exceptions,  or,  case  contain- 
ing exceptions],  [and  upon  reading  and  filing  the  aiSdavits  of 
],  and  after  hearing  G.  H.,  Esq.,  of  counsel  for  the 
plaintiff  in  support  of  said  motion,  and  O.  P.,  Esq.,  of  counsel 
for  the  defendant,  in  opposition :  * 

Oederkd,  that  the  said  motion  for  a  new  trial  be,  and  the 
same  hereby  is  granted  [or,  granted,  with  costs  to  abide  the 
event,  or,  on  payment  of  costs,  or,  on  payment  of  all  costs  of 
the  action  after  notice  of  trial,  or,  on  condition  that  the  plain- 
tiff stipulate,  &c.,  or  otherwise  state  the  terms  on  which  the  new 
trial  is  granted']. 

1681.  Order  Qrantvng  Motion,  unless  the  Opposing  Party  will 
Consent  to  Reduce  his  Verdict 

As  in  previous  form  to  the  * : 

Ordered,  that  the  said  motion  for  a  new  trial  be,  and  the  same 
hereby  is  granted,  unless  the  plaintiff  within  days  stipu- 

late to  reduce  the  verdict  to  dollars  [or,  unless  the  de- 

fendant within  days  stipulate  to  waive  the  sum  awarded 

to  him  by  the  verdict  for  his  counter-claim  herein],  in  which 
oase  said  motion  is  denied  [without  costs]. 
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1682.  Order  Denying  Motion  for  a  New  Trial. 

\Title  of  the  cause.]  [At  a  special  term,  die] 

l^As  in  last  form  hut  one  to  the  *,  and  continue ;] 
Okdeeed,  that  the  said  motion  be,  and  the  same  hereby  is 

denied  [with  costs]. 
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CHAPTEE  XXVm. 

JTTDGMENT. 


Section  I. 

JUDGMENT  OF  DISMISSAL. 

1683.  Noticeof  motion  for  judgment  dismissing  action p.  500 

1684.  AfBdavit  to  move  for  dismissal,  for  neglect  to  try 501 

1685.  The  same  ; — for  neglect  to  serve  complaint 503 

1686.  The  same  ; — ^for  imreasonaMe  neglect  to  serve  other  defendants 503 

1687.  The  same ; — for  suing  without  leave 503 

1688.  Order  dismissing  action  absolutely 503 

1689.  Order  dismissing  action  imless  plaintiff  moves 504 

1690.  Judgment  thereon 504 

1691.  Order  to  elect  between  several  actions 504 


1683.  Notice  of  Motion  for  Judgment  Dismissing  Addon. 

[Title  of  the  cause.] 

Take  notice,  that  on  afiSdavits  of  which  copies  are  annexed, 
the  undersigned  will  move  the  court,  at  a  special  term  to  be 
held  at  ,  on  the  day  of  j  18     ?  at  o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be  heard, 

that  the  plaintiff's  complaint  in  this  action  be  dismissed  [as 
against  the  defendant  Y.  Z.],  with  costs,  in  favor  of  the  said 
defendant;  and  that  judgment  of  dismissal  of  the  action  be 
entered  accordingly,  with  costs ;  and  that  the  plaintiff  may  be 
ordered  to  pay  the  costs  of  this  motion,  and  for  such  othei-  or 
further  relief  as  may  be  just.  [Signature.] 

[Date.] 

[Address.] 
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Motion  to  Dismiss. 


1684.  Affidmit  to  Move  for  Dismissal,  for  Neglect  to  Try.  [a) 

[Title  of  the  cause.] 
[  Yenue.'] 
M.  IST.,  the  attorney  (5)  for  the  defendant  in  this  action,  being 
duly  sworn,  says : 

I.  That  the  place  of  trial  herein  is  the  county  of  ;  and 
that  issue  was  joined  as  to  all  the  defendants  on  the  day 
of            last. 

II.  That  a  Circuit  Court  was  held  at  ,  in  and  for  said 
county  \or,  a  trial  term  of  this  court  was  held],  on  the 

day  of  last  past ;  and  that  the  said  plaintiff  did  not  no- 

tice the  action  for  trial  [or,  that  said  plaintiff  having  noticed 
the  action  for  trial,  did  not  proceed  and  try  the  same]  then, 
according  to  the  practice  of  this  court,  (c) 

ni.  That  this  action  has  not  been  noticed  for  trial  by  the  de- 
fendant, {d)  ' 


(a)  The  Code  has  not  altered  the  rule 

(a)  The  Code  has  not  altered  the  rule 
of  the  former  practice,  that  where  the 
plaintiff  does  not  use  due  diligence,  a. 
defendant  who  has  perfected  his  answer 
may  move  to  dismiss  the  suit.  Salters 
V.  Pruyn,  15  Abbotts'  Pr.,  234 ;  Bishop 
V.  Morgan,  1  Code  B.,  N.  8.,  340; 
Champion  ».  Wehster,  15  AlAotts' 
Pr.,  4. 

In  an  action  ctf  an  equitable  nature, 
if  the  questions  on  which  costs  depend 
are  undetermined,  the  motion  should 
be  denied,  leaving  the  case  to  be  passed 
on  at  the  circuit.  Champion  ».  Web- 
ster, 15  Alibotts'  Pr.,  4. 

(6)  The  affidavit  is  properly  made  by 
the  attorney.  Chase  v.  Edwards,  2 
Wend.,  283 ;  Jackson  «.  Woodworth,  3 
Cai.,  136 ;  S.  C,  Col.  &  C.  Cos.,  380. 

The  defendant  may  make  the  affida- 
vit. Ames  ®.  Merriata,  9  Wend.,  498. 
Though  it  has  been  said  that  this  was 
proper  only  in  cases  where  the  cause 
was  noticed,  and  the  defendant  attended 
the  court  without  the  attorney.  Bird 
e.  Moor«)3£i7?,  447. 


(c)  The  affidavit  should  state  where 
(c)  The  affidavit  should  state  where 
the  venue  is  laid ;  that  the  cause  was 
noticed  for  trial,  and  was  not  tried ;  or 
that  it  was  not  noticed,  and  that  a  cir- 
cuit was  held  at  which  it  might  have 
been  tried.  Johnston  v.  Davis.  1  How. 
Pr.,  239  ;  Brooks  ».  Hunt,  3  Cai.,  138 ; 
S.  C,  Col.  &  C.  Cos.,  463 ;  Walsh  v. 
BBll,  3  Jdlms.,  446 ;  Anonymous,  6  Cow., 
388.  Stating  that  issue  was  joined, 
without  saying  issue  of  fact — is  enough. 
Saratoga  Mutual  Ins.  Co.  v.  Duram,  3 
ESI,  451.  What  the  cause  of  action  is 
need  not  be  stated.  Griffin  v.  Thur- 
man,  3  How.  Pr.,  275. 

{d)  This  clause  though  usual,  is  not, 
perhaps,  essential.  The  fact  that  de- 
fendant has  actually  noticed  the  cause 
for  trial  does  necessarily  not  preclude 
him  from  moving  to  dismiss  the  com- 
plaint for  unreasonable  neglect  on  the 
part  of  plaintifiFto  proceed,  under  Rule 
27.  He  is  not  bound  to  notice  the 
cause,  and  his  doing  so  should  not  pre- 
judice him.  Bowles  v.  Van  Home,  11 
Abbotts'  Pr.,  84;  S.  C,  19  Sbw.  Pr., 
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rV.  That    issues  of   a  later  date   were   tried  at  the   said 
circuit,  in  the  regular  order  of  the  calendar. 
{Jurat.']  {Signature."] 

1685.  Affidavit  to  Move  for  Dismissal,  for  Neglect  to  Serve 
Com,plain,t. 

{Commencement  as  above.] 

I.  That  this  action  was  commenced  by  personal  service  ot 
the  summons  on  the  defendant,  T.  Z.,  upon  the  day  of 

,18     ,  as  he  is  informed  and  believes,  a  copy  of  which 
is  hereto  annexed  *. 

II.  That  a  notice  of  appearance  and  demand  of  a  copy  of  the 
complaint  herein  was  served  on  the  plaintiff's  attorney,  on  the 

day  of  last,  by  this  deponent  {or,  as  appears  frbm 

the  affidavit  of  0.  P.,  annexed  hereto]  ;  but  no  copy-complaint 
has  been  served  to  the  knowledge  or  belief  of  deponent.        '•> 
{Jurat.]  .  {Signature^^ 

1686.  Affidavit  to  Move  for  Dismissal,  for  TInreason'Me 
Neglect  to  Serve  Other  Defendants. 

{As  m  Form  1685,  to  the  *,  continuing  .•] 

II.  That  the  defendant  W.  X.  is  a  necessary  party  to  a  com- 

II.  That  the  defendant  W.  X.  is  a  necessary  party  to  a  com- 
plete determination  of  the  matters  in  controversy,  and  to  the 
protection  of  the  rights  of  this  defendant,  as  appears  by  the 
complaint  [and  the  answer  of  this  defendant]. 

in.  That  although  the  said  W.  X.  might  have  been  served 
with  the  summons  in  this  action  by  reasonable  diligence,  the 
plaintiff  has  wholly  omitted  to  serve  him ;  and,  as  deponent  is 
informed  and  believes,  has  made  no  efforts  to  do  so,  and  said 
defendant  W.  X.  has  not  appeared  in  the  action,  although 
days  {or,  months]  have  elapsed  since  the  service  of  this  defend- 
ant, and  {here  state  Iriejly  the  stage  to  which  the  cause  has 
arrived].  '  {Signature.] 

{Jurat.] 


346 ;  but  compare  McCarthy  s.  Han-    ster,  tupra  ;  Mo*^ller  «.  Bailey,  14  Bow. 
cock,  6  M.,  28 ;  and  Champion  ».  Web-    Pr.,  359. 
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Motion  to  Dismiss.    Order  Thereon. 


1687.  Affidavit  to  Move  for  Dismissal,  for  Suing  Without 

Leave. 

\After  cmmfrnncing  as  in  Form  1684,  state  facts  showing 
that  leave  was  necessary, — e.  g.,  as  follows :'] 

I.  That  the  defendant  is  a  receiver  duly  appointed  by  this 
court  [or,  by  the  Court  of  J,  by  an  order  of  which  a  copy 
is  hereto  annexed. 

II.  That  this  action  is  brought  against  him  as  such  receivej' 
to  recover  an  alleged  debt  due  from  said,  &c.,  as  appears  by  the 
complaint  in  this  action  on  file. 

III.  That  this  action  was,  as  this  deponent  is  informed  and 
believes,  commenced  without  leave,  contrary  to  the  rules  and 
practice  of  this  court. 

[ifurat.l  [Signatu7'e.] 

1688.  Order  Dismissing  Action  Absolutely,  (e) 

\Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  the  annexed  affidavits  [and  proof  of 
due  service  of  the  notice  of  this  motion],  and  on  motion  of  M. 
N.,  of  counsel  for  defendant,  and  after  hearing  0.  P.,  of  counsel 
for  plaintiflF  [or,  no  one  appearing],  in  opposition  : 

Ordered,  that  the  plaintiff's  complaint  in  this  action  be  dis- 
missed [as  against  the  defendant  Y.  Z.],  with  costs,  in  favor  of 
the  said  defendant,  but  without  prejudice  to  a  new  action  by, 
&c.J;(/)and  that  a  judgment  be  entered  accordingly;  and 
that  the  plaintiff  pay  to  said  defendant  dollars,  costs  of 

this  motion. 


(«)  If  an  equity  suit,— in  -wMcli  a  (/)  Upon  dismissing  an  action  for 

dismissal  of  the  complaint  is  ordinarily  neglect  to  proceed,  if  leave  is  reserved 

equivalent  to  a  decision  upon  the  merits  to  the  plaintiflF  to  bring  the  cause  to 

against  the  complainant,  and  is  a  bar  trial  on  payment  of  costs,  the  costs 

to  a  now  action, — is  dismissed  upon  should  include  all  the  costs  to  which 

formal  objections,  it  should  be  without  defendant  is  entitled  up  to  that  time, 

prejudice  to  a  new  action  by  a  proper  Bowles  ii.  Van  Horne,  11  Abbotts'  Pi:, 

party  or  proper  parties.    De  Witt  v.  84;  S.  C,  19  JSbw.Pr.,  346. 
Chandler,  11  Abbotts'  Pr.,  459. 
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Judgment  of  Dismissal. 


1689.  Order  Dismissing  Action  unless  Plavntiff  Moves,  {g) 

[Add  to  the  above ;]  unless  the  plaintiffs  shall,  within  twenty 
days  after  the  service  of  this  order  on  them  or  their  attorney, 
serve  the  summons  on  said  W.  X.  [or,  give  notice  of  a  motion 
that  leave  to  bring  the' action  be  granted  nunc  pro  tunc.  And 
if  notice  of  such  motion  is  given,  then  all  proceedings  of  both 
parties  are  hereby  stayed  until  the  hearing  and  decision 
thereof]. 

1690.  Judgment  Thereon. 

[Title  of  the  cause.] 

This  action  having  been  commenced  by  the  service  of  the 
summons,  without  a  copy  of  the  complaint,  on  the  defendant, 
and  the  said  defendant  having,  on  the  day  of  , 

18  ,  served  on  the  plaintiff's  attorney  a  notice  of  appearance, 
and  demanded  a  copy  of  the  complaint,  and  due  proof  having 
been  given  to  the  court  of  such  notice  and  demand,  and  that  no 
copy  of  the  complaint  has  been  served  [and  the  court  having 
made  an  order  that  unless  plaintiff,  within  twenty  days  from 
service  of  such  order,  serve  a  copy  of  said  complaint ;  and  due 
proof  being  produced  by  the  affidavit  of  M.  N.  that  said  order 
was  served  on  the  plaintiff's  attorney,  on  the  day  of  , 

and  that  no  copy-complaint  has  been  served,  although  more 
than  twenty  days  have  elapsed],  now,  on  motion  of  M.  N.  for 
the  defendant : 

It  is  Adjudged,  that  the  complaint  be  dismissed  for  want  of 
service  of  a  copy  thereof,  and  that  the  defendant  recover  of 
the  plaintiff  dollars,  his  costs  of  the  action. 

1691.  Order  to  Elect  Between  Several  Actions. 

[Title  of  the  cause.]  [At  a  special  term,  die] 

Upon  reading  and  filing  the  affidavit  of  M.  N.  tliat  the  plain- 
tiff is  suing  the  defendant  in  'another  action  in  the  Court, 

(jr)  Leave  to  sue  may  be  granted  in  383;    Higgins   v.   Allen,    6   Id.,   30. 

opposition  to  a  motion  to  set  aside  tlic  Though  this  practice  has  been  disap- 

proceedings.    Thayer  v.  Lewis,  4  Den.,  proved  in  more  recent  cases.    Finch  v 

S69 ;  Walley  «.  Leonard,  3  Sow.  Pr.,  Carpenter,  5  Abbotts'  Pr.,  335. 


JUDGMENT.  605 


Offer  to  Allow  Judgment. 


and  in  this  action,  for  one  and  the  same  matter,  and  on  motion 
of  said  M.  IST.,  of  counsel  for  defendant,  and  after  hearing 
O.  P.,  of  counsel  for  plaintiff: 

Okdered,  that  the  plaintiff  do,  within  days  after  ser- 

vice of  this  order  on  his  attorney,  make  his  election  in  which 
action  he  will  proceed,  and  notify  the  same  in  writing  to  the 
defendant ;  and  if  he  shall  elect  to  proceed  in  this  action,  then 
his  proceedings  in  said  other  action  are  stayed  by  injunction  ; 
but  if  he  shall  elect  to  proceed  in  said  other  action,  or  in 
default  of  such  election  within  the  time  aforesaid,  then  this 
action  is  from  thenceforth  to  stand  absolutely  dismissed  out  of 
this  court,  with  costs. 


Section  II. 
OFFERS  TO  ALLOW  JUDGMENT,  AND  TO  LIQUIDATE  DAMAGES. 

-693.  Offer  of  judgment p.  505 

1693.  Notice  of  acceptance  thereof 506 

1694.  Affidavit  to  enter  judgment  thereon 506 

1695.  Judgment  thereon 506 

1696.  Offer  to  liquidate  damages 507 

1697.  Notice  of  acceptance  thereof 507 

1692.  Offer  to  Allow  Judgment  {Code  of  Pro.,  §  385). 

[Title  of  the  cause.] 
The  defendant  {riaming  him,  if  one  of  several]  offers  to  allow 

judgment  to  be  taken  against  liim  [or,  against  the  defendants 

herein]  {a)  by  the  plaintiff,  for  [here  specify  the  sum,  property, 

or  specific  relief  intended'],  (b)  with  costs,  (c) 

[Date^  [Signature  of  defendant, 

[Address  to  plaintiffs  or  his  attorney.]  {d) 

attorney.]  • 


•    (a)  In  an  action  against  several  de-  against  all.    La  Forge  ii.  Chilson,  3 

fendanta,  on  a  liability  whoUy  joint,  if  Sandf.,  753 ;  dwell  v.  McLaughlin,  10 

a  part  only  have  been  served  they  may  N.  T.  Leg.  Oha.,  316 ;  Emery  ii.  Emery, 

offer  to  allow  judgment,  and  plaintiff  9  How.  Pr.,  130.    But  all  who  have 

may   on   accepting    enter    judgment  been  served  must  unite  in  the  offer, 
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Offer  to  Allow  Judgment. 


1693.  Notice  of  Acoeptance  Thereof. 

[Title  of  the  cause.] 

Take  notice,  that  the  plaintiff  accepts  the  offer  of  the  defend- 
ant, allowing  him  to  take  judgment  in  this  action  [for 
dollars],  with  costs.  [Signature  of  jplairhtijfs  attorney.] 

[Date.] 

[Address  to  defendant's  attorney.] 

1691.  Affdamit  to  Enter  Judgment  Thereon. 

[Title  of  the  cause.] 
[  Venue.] 

M.  N.,  of  [attorney  for]  the  plaintiff  herein,  being  duly 

sworn,  says : 

That  the  annexed  offer  to  allow  judgment,  made   by  the 
defendant,  was  served  on  him  on  the  day  of  last ; 

and  that  within  ten  days  thereafter,  to  wit,  on  the  day 

of  last,  he  served  upon  the  defendant's  attorney,  at  , 

a  notice  that  plaintiff  accepted  the  same,  of  which  the  foregoing 
is  a  copy.  [Signature.] 

[JuratI] 

1695.  Judgment  Thereon. 

[Title  of  the  cause.] 
This  action  having  been  commenced  [e.  g.,  thus :]  by  per- 

and  judgment  should  not  be  entered  sufBciently  certain  by  a  reference  to 

against  defendants  who  do  not  unite  the  complaint.    Burnett  «.  WestfaU,  15 

until  after  their  time  to  answer  has  How.  Pr.,  420. 

expired.    Bridenbecker  «.  Mason,  16  (c)    It    is    essential    to    offer  costs. 

Mow.  Pr..,  203.  Eauney  v.  Russell,  3  Buer,  689. 

(6)  To  authorize  the  clerk  to  enter  (d)  The  signature  may  be  by  the 

judgment  upon  such  an  offer,  the  offer  attorney     Sterne  t>.  Bentley,  3  Mow. 

must  be  absolute,  not  conditional.    The  Pr.,  331.    If  by  an  attorney  in  fact,  he 

clerk  has  no  power  to  pass  upon  the  must  be  approved  as  such  by  tlic  court, 

default  of  defendant  in  a  conditional  and  his  signature  must  be  supported 

offer.    Pinkney  v.  Childs,  7  Bosw.,  660.  by  proof  embodied  in  the  record.    Bri- 

Compai;p  Hanna  v.  Dexter,  15  Abbotts'  denbecker  i).  Mason,  IG  Mow.  Pr.,  203. 

Pr.,  135,  note.  In  the  ca,9e  of  partners  defendants,  a 

It  is  not  essential,  however,  to  specify  signature  in  the  firm-name  is  irregular 

the  relief  in  the  offer ;  it  may  be  made  Ih. 
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Offer  to  Liquidate  Damages. 


6onal  sei-vice  of  summons  upon  the  defendant  T.  Z.,  on  the 
day  of  J 18     ,  and  the  defendant  W.  X.  having  appeared, 

and  said  defendants  having  offered  in  writing  to  allow  the 
plaintiff  to  take  judgment  against  them  for  ,  which  offer 

the  plaintiff  within  ten  days  thereafter,  duly  accepted  in 
writing,  pursuant  to  section  385  of  the  Code  of  Procedure, 
now,  on  motion  of  M.  N.,  plaintiff's  counsel : 

It  is  Adjudged,  that  said  plaintiff  recover  of  said  defendants 
dollars  [or  other  relief,  according  to  the  offer'],  with 
dollars  costs  and  disbursements,  making  together  dol- 

lars, (e) 

1696.  Offer  to  Liquidate  Damages.  (_/") 

[Title  of  the  cause.] 

The  defendant  hereby  offers  that  if  he  fail  in  his  defence  in 
this  action  the  plaintifl''s  damages  be  assessed  at  the  sum 
of  dollars.  [Signature  of  the  defendant, 

[Date.]  or  his  attorney.] 

[Address  to  plaintiff '' s 
attorney.]' 

1697.  Notice  of  Acceptance  Thereof,  (g) 

[Title  of  the  cause.] 

Take  notice,  that  the  plaintiff  hereby  accepts  the  offer  of  the 
defendant,  that  if  he  fail  in  his  defence  in  this  action,  the  dam- 
ages of  the  plaintiff  be  assessed  at  the  sum  of  dollars. 
[Date.]                                               [Signature  of  plaintiff '' s 
[Address  to  defendants                         attorney?^ 
attorney^ 

(«)  This  judgment  is  entered  by  tlie  •with  tlie  answer.    If  not  accepted,  it 

clefk.    A  direction  of  the  court  or  a  has  the  effect  of  entitling  defendant  to 

judge  is  unnecessary.    HUl  b.  Northrop,  recover  liis  expenses  of  preparing  for 

9  Row.  Pr.,  525.  trial,  unless   plaintiff's  damages    are 

(/)  This  offer,  which  is  allowed  by  assessed  at  a  larger  sum. 

section  886  of  the  Code  of  Procedure,  in  (g)   To  be    served  with  or  before 

actions  on  contract,  must  be  served  notice  of  trial. 
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Judgment  by  Default. 


Section  III. 
JUDGMENT  UPON  FAILURE  TO  ANSWEE. 

1.   EnTEY  by   the   clerk,  in  actions  ABIStNa  ON  CONTRACT  FOR  RE- 
COTBRY  OF  MONEY  ONLY. 

1698.  Notice  of  assessment  of  amomit  of  recovery p.  509 

1699.  Aflidavit  of  no  answer 510 

1700.  Judgment,  where  the  summons  was  personally  served  ....'.  510 

1701.  The  same ; — where  the  complaint  was  served  with  the  sum- 

mons   511 

1703.  The  same ; — where  the  defendant  voluntarily  appeared  and 

answered Sll 

1703.  Short  form  of  judgment 513 

1704.  Statement  admitting  counter-claim 513 

1705.  Judgment  thereon 513 

II.  Application  to  tjsb  court,  in  ordinary  cases. 

1706.  Notice  of  application  for  judgment 513 

1707.  Short  form  of  order  for  judgment,  to  be  indorsed  on  draft  of 

judgment  for  special  relief i 513 

1708.  Reference  to  take  an  account 513 

1709.  Order  for  judgment,  and  that  writ  of  inquiry  issue  to  assess 

damages 514 

1710.  Notice  of  assessment 514 

1711.  Writ  of  inquiry 514 

1713.  Inquisition 515 

1713.  Return  of  slieriff 515 

1714.  Order  for  judgment,  and  reference  to  ascertain  damages 516 

1715.  Judgment 516 

in.  Application  to  the  codrt,  when  summons  was  served  by  pub- 
lication. 

1716.  Affidavit  to  proceedings 517 

1717.  Undertaking  for  restitution 517 

1718.  Reference  to  prove  demand 518 

1719.  Order  for  judgment 518 

1730.  Judgment 520 

IV.  Application  in  foreclosure  cases. 

1721.  Affidavit  to  proceedings,  on  moving  for  judgment,  or  for  pre- 
liminary reference 530 

1733.  Order  for  reference 531 

1723.  Report  thereon 523 

1725  C  ^''li^'i^^s  annexed <   „„ . 

V   In  partition. 

1726.  Affidavit  to  move  for  judgment  or  preliminary  reference  . . .  S34 

1727.  Affidavit  to  have  two  or  more  shares  set  off  in  common  ....  535 


JUDGMENT.  509 

Entry  by  tlie  Clerk. 

1738.  Notice  of  motion 526 

1729.  Order  of  reference  preliminary  to  judgment 526 

1730.  Report  thereon 528 

1731.  Notice  of  filing  report,  and  of  application  for  judgment 539 

-732.  Order  that  actual  partition  be  made 580 

VI  In  DrvoRCB. 

1783.  Affidavit  to  proceedings 533 

1734.  Affidavit  denying  cohabitation 534 

1735.  Affidavit  of  continued  lunacy 584 

1736.  Order  of  reference  preliminary  to  judgment 535 

11737.  Report  thereon,  in  case  of  adultery 535 

1738.  Depositions  annexed 536 

1739.  Report  in  case  of  cruel  and  inhuman  treatment 536 

1740.  The  same ; — ^in  case  of  nonage 536 


L  Entet  bt  the  Cleek,  in  Actions  Aeising  on  Conteact,  foe 
Kecoveet  of  Money  Only,  {a) 

1698.  Notice  of  Assessment  of  Amount  of  Becovery.  (b) 

[Title  of  the  cause.] 

Take  notice,  that  the  amount  due  to  the  plaintiff  npon  the 
instrument  mentioned  in  the  complaint,  will  be  assessed  \or,  if 
the  action  is  not  on  a  written  instrument  for  the  payment  of 
msney  only,  that  the  amount  which  the  plaintiff  is  entitled  to- 
recover  in  this  action  will  be  ascertained],  and  his  costs  and 
disbursements,  the  items  whereof  are  herewith  stated,  will  be 
adjusted  by  the  clerk  of  ,  at  his  office,  in  ,  on  the 

day  (c)  of  >  IS     ,  at  o'clock  in  the 

noon.  [Signature  of  plaintiff'' s  attorney.] 

[Date.] 

[Address  to  defendant's  attorney.] 

[Proof  of  Service  of  Summons  as  in  Vol.  L,  ante,  pp.  100-107, 
or  Notice  of  Appearance  as  in  Ih.,  108,  109.J 


{a)  As  to  what  are  within  this  class  purpose.    Van  Home  v.  Montgomery 

of  actions,  see   ante,  Vol.  I,  p.  96,  5  Eow.Pr.,2Z9. 

jiQig^  (c)  Five  days'  notice  of  the  assess- 

(6)  This  is  necessary  only  where  the  ment   is    necessary.      Code   of  Pro., 

complaint  is  not  verified,  and  the  de-  §  246.    So  of  the  notice  of  adjustment 

fendant  has  appealed.    But  a  defective  of  costs,  except  where  the  attorneys 

verification,  even  though  not  objected  reside  inthe  same  city,  village,  or  lown. 

to,  is  deemed  no  verification  for  tliis  §  311. 
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Judgment  upon  Failure  to  Answer. 


1699.  Affidavit  of  No  Answer,  {d) 

[Title  of  the  cause."] 
[  Venue.] 

M.  ]Sr.,  plaintiff's  attorney  [m;  managing  clerk  in  the  oflSce 
of  M.  N.,  plaintiff's  attorney],  being  duly  sworn,  says:  that  no 
answer  or  demurrer  herein  has  been  served  on  the  plaintiff's 
attorney  [by  the  defendant,  naming  which  of  several  is  in 
default],  (e)  [Signature.] 

[Jurat.] 

1700.  Judgment,  where  the  Swnmons  was  Personally  Served. 

[Title  of  the  cause.] 

The  summons  herein  having  been  personally  served  on  the 
defendant  Y.  Z.,  on  the  day  of  ,  18     ,  and  he  not 

having  demanded  a  copy  of  the  complaint  [or,  having  appeared 
by  O.  P.,  his  attorney,  and  demanded  a  copy  of  the  complaint, 
and  the  same  having  been  served  on  said  O.  P.],  and  *  no  an- 
swer or  demurrer  having  been  served  on  the  plaintiff's  at- 
torney [and  the  clerk  having  assessed  the  amount  due]  ;  {f)  now 
on  motion  of  M.  N".,  the  plaintiff's  attorney,  it  is 


(dl)  Where  tte  oath  to  disbursements  order  which  disposed  of  the  defendant's 

andof  no  answer  are  to  be  made  by  the  pleading.     Cb(?«,  §  281. 

same  person,  the  allegation  of  this  affi-  («)  If  the  defendant's  indebtedness  is 

davit  may  be  inserted  in  the  affidavit  joint,  judgment  on  the  default  of  one 

to  disbursements,  and  a  separate  affi-  cannot  be  entered  untE  the  plaintiff's 

davit  dispensed  with.  right  to  a  judgment  against  all  who 

If  an  answer  or  demurrer  has  been  have  been  served  with  summons  is 

served,  and  judgment  has  been  there-  complete  (see  Jaques  D.  Greenwood,  1 

upon  ordered  for  the  plaintiff,  either  Abbotts'  Pr.,  230  ;  Stannard  «.  Mattice, 

on  a  motion  on  the  pleadings  under  7  Mow.  Pr.,  4) ;  but  if  their  liability  is 

section  247,  or  on  argument  on  the  de-  several,    judgment    may  be    entered 

murrer,  judgment  is  to  be  entered  as  against  any  who  fail  to  answer,  with- 

upon  failure  to  answer  (King  «.  Staf-  out  waiting  for  the  time  when  judg- 

ford,  5  How.  Pr.,  30 ;  Salters  «.  Kip,  2  ment    may  be    entered    against    all. 

Abiotts"  Pr.,  332  ;  S.  C,  13  Sow.  Pr.,  Code,  §  136. 

343 ;  Aymar  i>.  Chase,  1  Code  R.,  M  8.,  (/)  This  clause,  though  proper  where 

141);  but  in  such  case  omit  this  affi-  an  assessment  by  the  clerk  has  been 

davit  that  no  answer  or  demurrer  has  made,    is    not    essential.      American 

been  received,  and  annex  to  the  other  Exchange  Bank  c.  Smith,  6  Abbott) 

papers  to  form  the  judgment-roll.,  the  Pr.,  1. 
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«F 

Entry  by  the  Clerk  in  Ordinary  Cases. 


Adjudged,  that  the  phaiutiff  A.  B.  do  recover  of  the  defend- 
ant Y.  Z.  dollars  [stating  the  amount,  aoid  interest,  if  any, 
mentioned  in  the  summons,  or  assessed  hy  the  cleric],  together 
with  dollars  costs  and  disbursements,  amounting  in  the 
■whole  to            dollars. 

\_lf  the  action  is  against  several  defendants  jointly  indebted 
upon  contract,  and  only  apart  of  them  were  served,  add:]  But 
this  judgment  can  be  enforced  only  against  the  joint  property 
of  all  the  defendants  herein,  and  the  separate  property  of  the 
said  defendants  [namdng  them],  who  were  served  as  aforesaid 
[and,  if  they  are  subject  to  arrest],  and  against  the  persons  of 
the  said  last  named  defendants. 

[If  all  were  served,  and  a  part  only  defended,  and  the  others 
might  have  been  sued  without  them,  so  that  the  judgment  is  taken 
under  suid.  3,  of  section  136,  add:]  This  action  being  hereby 
severed,  leaving  the  plaintiff  to  proceed  hereafter  against  the 
defendants  [naming  those  not  bound  by  the  judgment]. 

[Date.]  [Signature  of  clerk.] 

lYOl.  Judgment,  where  the  Complaint  was  Served  with  the 
Summons. 

[Title  of  the  cause.] 

The  summons,  and  a  copy  of  the  complaint  herein,  having 
been  personally  served  on  the  defendant  T.  Z.  more  than  twenty 
days  before  this  date,  and  [continuing  as  in  preceding  form 
from  the  *]. 

1702.  Judgment,  where  the  Defendant  Yohmtarily  Appeared 
and  Answered,  {g) 

[Title  of  the  cause.] 

This  action  having  been  commenced  by  the  issue  of  a  sum- 
mons [and  complaint],  and  the  defendant  Y.  Z.  having  volun- 
tarily appeared  herein,  on  the  day  of  >  18  ,  and 
answered  [or,  demurred]  to  the  complaint  [continuing  as  in 
other  forms]. 


(ff)  In  such  case  proof  of  service  is    judgment.    Smith  c.  Holmes,  19  JT.  F, 
not  a  necessary  part  of  the  record  of    371. 
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Judgment  upon  Failure  to  Answer. 


1703.  Short  Form  of  Judgment.  (A) 

\_Title  of  the  cause.] 

Hereupon  it  is  adjudged  that  the  plaintiff  A!  B.  recover 
against  the  defendant  Y.  Z.  [or,  the  defendants  "W.  X.  and  Y. 
Z.],  the  sum  of  [here  insert  the  amount  of  damages,  and  interest, 
if  any,  as  claimed  hy  the  summons'],  together  with  dollars 

costs  and  disbursements,  amounting  in  the  whole  to 
dollars.  [Signature  of  clerh.] 

[Date.] 


1Y04.  Statement  Admitting  Counter-claim,  {i) 
[Title  of  the  cause.] 

The  plaintiff  in  this  action  hereby  admits  the  counter-claim 
in  the  defendant's  answer,  and  consents  that  the  same,  amount- 
ing to  [here  state  amount,  with  interest,  if  any],  be  deducted 
from  the  amount  demanded  in  the  complaint. 

[Date.]  [Signature  of  plaintiff  ^s  attorney.] 

1705.  Judgment  Thereon. 
[Title  of  the  caicse.] 

The  plaintiff  having  filed  with  the  clerk  a  statement,  admit- 
ting the  counter-claim  contained  in  the  answer  of  the  defendant 
[or,  defendants,  naming  them],  now,  on  motion  of  ,  coun- 

sel for  the  plaintiff. 

It  is  Adjudged,  that  the  plaintiff  recover  of  the  defendant  [or, 
defendants,  naming  therri]  dollars,  being  the  excess  of  the 

plaintiff's  claim  over  the  said  counter-claim,  with  dollars 

costs  of  the  action,  making  together  dollars. 


(7i)  It  is  usual,  though  not  essential,  Eobbins  v.  Watson,  22  Sovi.  Pr.,  293 

to  insert  recitals  of  the  proceedings  as  In  such  case,  the  recitals  of  Form  1700 

in  the  preceding  forms.  if  that  is  used,  should  he  modified  hy 

(i)    Where  the  defendant  has    an-  substituting,  for  the  statement  that  no 

swered,  setting  up  only  a  counter-claim  answer  or  demurrer  has  been  served, 

for  less  than  the  plaintiff's  claim,  judg.  the    following,    "and    tho    defendant 

ment  may  be  entered  for  the  balance  having    answered,    not    denying   the 

in  the  same  manner  as  upon  failure  to  plaintiff's    claim,    but    setting   up    a 

answer,  on  filing  also  the  above  state-  counter-claim  for  less  than  tho  plain- 

ment.    Code  of  Pro.,  §  246,  subd.  1.  tiff's  claim,  which  counter-claim  th 

Notice  of  assessment  is  unnecessary,  plaintiff  admits,  it  is,"  &c. 


JUDGMENT.  513 


Application  for  the  Relief  Demanded  in  the  Complaint. 


11.  Application  to  the  Coukt,  in  Oedinaet  Cases. 

ItOG.  Notice  of  Application,  (j) 
\_Title  of  the  cause.'] 

Take  noticej  that  the  plaintiff  will  apply  to  this  court,  at  a 
?pecial  term  to  be  held  at  the  City  Hall  in  the  city  of 
on  the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  may  be  heard,*  for 
the  relief  demanded  in  the  complaint. 

[Date.']  [Signature  of  plaintiff  ^s 

[Address  to  defendant's  attorney.] 

attorney.] 

[  Proof  of  Service  of  Summons,  as  in  Vol.  J.,  ante,  pp.  100-107/ 
or  Notice  of  Appearance,  as  in  Id.,  J08,  109.] 

[Affidavit  of  No  Answer,  as  in  Form  1699,  svprai] 

1707.  Short  Form  of  Order  for  Judgment,  to  he  Indorsed  on 
Draft  of  Judgment  for  Special  Relief. 

[Title  of  the  cause.]  [At  a  special  term,  &c.] 

Oederei),  that  on  filing  the  papers  within  mentioned,  judg 
ment  be  entered  herein  for  the  plaintiff  against  the  defendant, 
as  within  [with  dollars  costs  of  this  motion]. 

1708.  Reference  to  Take  am,  Account, 

[As  in  Form  1718,  substituting  for  the  tvords  between  the  **.•] 
to  take  an  account  of  the  partnership  transactions  referred  to 
in  the  complaint;  and  the  parties  are  hereby  required  to  pro- 
duce before  said  referee,  upon  oath,  all  the  books,  papers,  deeds, 
and  other  writings  in  their  custody  or  control  relating  to  the 
same,  and  shall  be  examined  upon  interrogatories,  or  otherwise, 
as  the  said  referee  shall  direct  [add  any  other  directions,  if 
necessary].    And  said  referee,  &c. 

(j)  This  notice  must  be  served,  eight    notice  of  appearance  is  not  necessaiy  to 
dajs'before  the  motion,  on  any  defend-    entitle  him  to  it. 
ant  who  has  appeared;  and  a  formal 
Vol.  11.-33 
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Judgment  upon  Failure  to  Answer. 


1709.  Order  for  Judgment,  and  that  Writ  of  Inquiry  Issue  to 
Assess  Damages. 

[Eecitals  of  proceedings  as  in  other  forms,  continuing :"]  and 
it  appearing  by  the  complaint  that  the  action  is  for  the  recovery 
of  money  only  [or,  is  for  the  recovery  of  specific  real  property, 
or,  personal  property],  with  damages  for  the  withholding  there- 
of, *  now,  on  motion  of  M.  N.  for  the  plaintiff,  it  is 

Adjudged,  that  the  plaintiff  do  recover  of  the  defendant  the 
damages  by  him  sustained  on  account  of  the  cause  of  action 
alleged  in  the  complaint  [and  that  he  do  recover  also  the  pos- 
session, &c.,  see  Form  1775] ;  and,  further,  it  is 

Ordeeed,  that  said  damages  be  assessed  by  a  jury,  and  that 
a  writ  of  inquiry  be  for  that  purpose  issued,  directed,  and 
delivered  to  the  sheriff  of  \the  county  where  the  place  of  trial  is 
laid]. 

1710.  Notice  of  Assessment.  Qc) 

Take  notice,  that  the  amount  which  the  plaintiff  in  this  action 
IS  entitled  to  recover  will  be  assessed  by  a  jury,  before  the 
sheriff  of  the  county  of  ,  at  his  office,  in  ,  on 

the  day  of  18     ,  at  o'clock  in  the 

noon.  [Signature  of  plaintiff '' s  attorney.] 

[Bate.] 

[Address  to  defendant's  attorney.] 


1711 .  Writ  of  Inquiry. 

j  The  People  of  the  State  of  ISTew  York,  to  the 

Sheriff"  of  the  county  of  ,  greeting : 

"Wliercas,  in  an  action  brought  by  A.  B.  against  T.  Z.  in  onr 
Supreme  Court,  such  proceedings  were  had,  upon  the  personal 
service  of  the  summons  therein  upon  said  T.  Z.,  that  the  said 
A.  B.  obtained  an  order  of  the  said  court,  directing  the  plain- 
tiff's damages  in  the  said  action  to  be  assessed  by  a  jury, 


(k)  If  defendant  has  appeared,  this    pare  Salters  i).  Kipp,  5   JJuer,  040 
notice  must  be  given.    Kelsey  «.  <^o-    S.  C,  3  Abbotts'  Pr.,  383. 
(rert,  6  Abbott^  Pr.,  336,  note.    Com- 
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Inquisition  by  SJieriff's  Jury. 


a  copj?:  of  the  complaint  in  said  action  being  hereunto  annexed, 
therefore,  we  conamand  yon,  that,  by  the  oath  of  twelve  good 
and  lawful  men  of  your  bailiwick,  you  diligently  inquire  what 
damages  the  said  A.  B.  hath  sustained  for  and  on  account  of 
the  premises  in  the  said  complaint  contained ;  and  that  you,' 
with  all  convenient  speed,  return  to  the  office  of  the  clerk  of 
the  county  of  the  inquisition  taken  by  you,  by  virtue  of 

this  writ,  under  your  seal,  and  the  seals  of  those  by  whose 
oaths  you  shall  take  that  inquisition,  together  with  this  writ. 

Witness,  Hon.  J.  J.,  justice,  at  the  court-house,  in  the  city 
of  ,  in  the  county  of  ,  this        day  of  ,  18     . 

[Signature  of  jolaintiff^s  [Signature  of  clerh.'] 

attorney^ 

1712.  Inqxdsition. 

State  of  l!f  ew  York,  )       , 

County  of     ,       .      )      * 

An  inquisition,  taken  at  the  court-house,  in  the. city  of  , 

in  the  county  of  ,  on  the  day  of  ?  18     y 

before  O.  P.,  sheriff  of  tlie  county  aforesaid,  by  virtue  of  a  writ- 
of  the  People  of  the  State  of  New  York,  to  him  directed  and 
delivered,  and  to  this  inquisition  annexed,  to  inquire  of  certain 
matters  in  the  said  writ  specified,  by  the  oath  of  [here  name 
the  jurors],  good  and  lawful  men  of  the  said  county,  who,  upon 
their  oath  aforesaid,  say  that  A.  J3.,  in  the  said  writ  named,  has 
sustained  damages,  by  reason  of  the  premises  in  the  said  writ 
mentioned,  to  the  amount  of  dollars. 

In  witness  whereof,  as  well  I,  the  said  sheriff,  as  the  said 
jurors,  have  set  our  seals  to  this  inquisition  the  day  and  year 
above  written.  [Signed  and  sealed  ly 

slieriff  and  jurors^ 

1713.  Return,  to  he  Indorsed  on  Writ. 
The  execution  of  the  within  writ  appears  by  the  inquisition 
hereunto  annexed.  [Signature  of  sheriff.'] 

iDate.} 
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Judgment  upon  Failure  to  Answer. 


1714:.  Order  for  Judgment^  and  Reference  to  Ascertain 
Damages. 

\As  in  Form  1709,  to  tlie  *,  continuing :'\  and  the  examina- 
tion of  a  long  account  being  involved  in  ascertaining  the  dam- 
ages, now,  on  motion  of  M.  N.  for  the  plaintiff. 

It  is  Adjudged,  that  the  plaintiff  do  recover  [&c.,  stating  re- 
liefs as  in  Form  1709,  concluding  .•]  and,  further,  it  is 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  coun- 

Bellor-at-law,  to  ascertain  and  assess  the  said  damages,  and 
report  the  same  with  all  convenient  speed. 

1716.  Judgment. 

[Title  of  the  cause.]  [At  a  special  term,  cfec] 

This  action  having  been  commenced,  on  the  day  of 

,18  ,  by  the  personal  service  of  the  summons  [with  a 
copy  of  the  complaint]  on  the  defendant  [or,  defendants, 
naming  them;'  and  if  the  service  has  heen  made  on  different 
defendants  on  different  days,  specify  the  times  of  each],  and  due 
proof  having  been  made  and  filed  of  such  service,  and  that  no 
answer  or  demurrer  [or  notice  of  appearance]  has  been  i-eceived 
from  the  defendant  [or,  from  any  of  the  defendants] ;  and  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  matters 
alleged  in  the  complaint  having  been  assessed  by  a  referee 
appointed  by  the  court  [or,  by  a  jury  under  the  direction  of 
the  court],  now,  on  motion  of  M.  IST.  for  the  plaintiff, 

It  is  Adjudged,  that  the  plaintiff  recover  of  the  defendant  [or, 
defendants,  naming  them]  dollars,  the  damages  thua 

assessed,  with  dollars  costs  of  the  action,  making  togeth- 

er dollars. 
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Affidavit  to  Move  for  Judgment. 


m.  Application  to  the  Coitrt  when  Summons  was  Seeved 
BY  Publication. 

1716.  Affidavit  to  Proceedings. 

[Title  of  the  cmise.] 

M.  N.,  the  plaintiff's  attorney  in  this  action,  being  duly 
sworn,  says : 

I.  That  on  the  day  of  >  18  ,  an  order  was  duly 
made  herein  for  service  of  the  summons  upon  the  defendant 
Y.  Z.  by  publication,  a  copy  of  which  order  is  hereto  annexed. 

II.  That  the  summons  and  complaint  were,  on  the  day 
of  J  18  ,  duly  filed  in  the  office  of  the  clerk  of  ,  by 
this  deponent  [or,  as  appears  by  the  affidavit  of  O.  P.,  or,  the 
certificate  of  said  clerk  hereto  annexed]. 

III.  That  the  summons  was  duly  served  by  publication,  and 
oy  mailing  the  same  with  a  copy  of  the  complaint  [or,  by  per- 
sonal service  of  the  same  with  a  copy  of  the  complaint],  as 
appears  by  the  affidavits  of  O.  P.  and  Q.  E.  annexed;  but  that 
no  answer  or  demurrer  herein  by  said  defendant  has  been  served 
on  the  plaintiff's  attorney,  and  said  defendant  has  not  appeared 
in  the  action. 

lY.  Deponent  further  says,  that  on  the  day  of  , 

18     ,  an  attachment  against  the  property  of  said  was 

duly  issued  in  this  action,  and  delivered  to  the  sheriff  of  , 

by  whom  the  same  was,  on  the  day  of  >  18     , 

at  ,  levied  on  property  belonging  to  the  said  defendant, 

whereof  the  following  is  a  description :  [insert  a  sjjecifia  de- 
scription of  the  property]  ;  and  that  the  value  of  said  property 
is  dollars. 

V.  Deponent  further  says,  tliat  said  defpndant  is  [or,  is  not, 
as  the  case  may  be]  a  resident  of  this  State.  [Signature.] 

[Jurat] 

1717.  Undertaking  for  Restitution^where  Summons  was  Served 
by  Publication. 

[Title  of  the  cause.] 

Wjieekas,  in  this  action,  in  wliich  service  of  the  summons 
upon  the  defendant  Y.  Z.  was  made  by  publication,  the  plain- 


518  ABBOTTS'  FORMS. 


Judgment  upon  Failure  to  Answer. 


tiff  is  about  to  apply  to  tlie  court  for  j  udgraent  upon  failure  of 
the  defeudant  to  answer  : 

Now,  THEKEFOEE,  wc,  M.  N.,  of  Ko.  ,  strcet,  in 

the  village  of  ,  iiierchaut,  and  0.  P.  [-itating,  in  the  saine 

way,  his  residence  and  occupation,  definitely],  do  hereby,  pur- 
suant to  the  statute,  undertake  tliat  said  A.  B.,  the  plaintiff, 
will  abide  the  order  of  the  court  toucliing  the  restitution  of  any 
estate  or  effects  which  may  be  directed  l)y  such  judgment  to 
be  transferred  or  delivered,  or  tlie  restitution  of  any  money 
that  may  be  collected  under  or  by  virtue  of  such  judgment,  in 
case  the  defendant  or  his  representatives  shall  apply  and  be 
admitted  to  defend  the  action,  and  shall  succeed  in  such 
defence.  [Signatures.] 

[Date.] 

[Affidavit  of  Sufficiency,  and  Adcnoviledgment  or  Proof,  and 
Approval  of  Judge,  as  in  Forms  1306-1311,  ante,p.  2S0. 


1718.  Reference  to  Take  Proof  of  Cause  of  Action,  and  Pay- 
ments, where  Summons  was  Served  hy  Publication.    ' 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

Upon  the  summons  and  complaint  herein,  and  the  affidavit 
of  M.  N.,  dated  the  day  of  ,  setting  forth  the  pro- 

ceedings had  [and  on  motion  of  M.  IT.  for  the  plaintiff] : 

OiiDEKKD,  that  it  be  referred  to  R.  F.,  Esq  ,  of  ,  coun- 

sellor-at-law,  *  to  take  proof  of  the  demand  alleged  in  the 
complaint  [or  specify  particular  inquiry],  and  to  examine  th^ 
plaintiff,  or  his  agent,  on  oath,  respecting  any  payments  that 
have  been  made  to  him,  said  plaintiff,  or  to  any  one,  for  hia 
use,  and  *  to  report  to  the  court  with  all  convenient  speed. 


1719.  Order  for  Judgment,  where  Summons  was  Served  by 
I'uhlication. 

[Title  of  the  cause.]  [At  a  special  term,  i&c] 

The  sunnnons  and  complaint  in  this  action  having  been  filed 
in  the  office  of  the  clerk  of  the  county  of  [or,  of  the 

cleik  of  this  court],  on  the  day  of  ?  18     ,  and,  tho 

defendant  Y.  Z.  being  a  foreign  corporation,  having  property 
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Order  for  Judgment  on  Service  by  Publication 


witliin  this  State  [or  state  other  ground  for  service  Ijy  publica- 
tion, as  the  case  may  have  been],  service  of  the  summons  upon 
such  defendant  by  publication  having  been  ordered,  and,  pur- 
suant to  said  ordej',  the  summons  having  been  duly  published 
in  the  ,  and  the  ,  once  in  each  week  for  six 

successive  weeks  [or  otherwise  as  the  case  may  5«],  commencing 
on  the  day  of  ,  18     ;  and  a  copy  of  the  summons 

and  complaint  having  been  duly  mailed  to  [or,  having  been 
thereafter  personally  served  on]  said  defendant  Y.  Z.  [addressed 
to  their  president  M.  N.,  at  ,  ]    [t/"  there  are  other  defend- 

ants who  were  personally  served,  or  who  have  appeared,  here 
state  the  proceedings  as  to  them,  in  the  manner  prescribed  in 
the  preceding  forms  in  thi^  section^  ;  and  no  answer  or  de- 
murrer having  been  served  on  the  plaintiff's  attorney,  and  the 
defendant  having  failed  to  appear,  and  an  attachment  having 
been  issued  against,  and  levied  upon  property  belonging  to  the 
defendant  Y.  Z.,  and  proof  thereof  made  by  the  affidavit  of 
M.  N. ;  and  the  defendant  W.  X.  being  a  resident  of  this  State, 
the  plaintiff  having  now  in  court  made  proof  of  the  demand 
mentioned  in  the  complaint  [or,  if  the  defendant  is  a  non-resi- 
dent, the  defendant  being  not  a  resident  of  this  State,  the 
plaintiff  having  now  in  court  made  proof  of  tlie  demand 
mentioned  in  the  complaint],  and  [M.  IST.,  the  agent  of]  the 
plaintiff  having  now  in  court  been  examined  on  oatli  respecting 
any  payments  that  have  been  made  to  the  plaintiff",  or  to  any 
one  to  his  use,  on  account  of  such  demand,  whereby  it  appears 
that  no  such  payments  have  been  made  [or,  if  any  were  made, 
state  the  amount]  ;  and  the  plaintiff  having  produced  an  under- 
taking with  two  sureties,  approved  by  the  court,  that  he  will 
make  restitution  according  to  the  requirement  of  subdivision  3, 
of  section  2i6  of  the  Code  of  Procedure: 

Now,  on  tiling  said  affidavit  of  M.  K,  and  said  undertaking, 
and  on  motion  of  M.  N.,  plaintiff's  attorney,  it  is  ordered  that 
the  plaintiff,  A.  B.,  recover  against  the  defendant,  Y.  Z.,  the 
sum  of  dollars,  together  with  his  costs,  to  be  adjusted  by 

the  clerk.  [Signature  of  justice.] 
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1720.  Judgment  thereon. 

On  motion  of  M.  N.,  it  is  hereupon  adjudged  that  the  plain- 
tiff A.  B.  recover  against  the  defendant  Y.  Z.  the  sum  of 
dollars,  together  with  dollars  costs  and  disbursements, 

amounting  in  the  whole,  to  dollars. 

[Date.']  [Signature  of  clerk.'] 


IV.  Applicatiok  to  the  Couet  in  Foreclosuee  Cases. 

1721.  Affidavit  to  Proceedings  on  Moving  for  Judgment,  or  for 
Preliminary  Reference. 

[Title  of  the  cause.] 
[  Venue.] 
M.  N.,  plaintiff's  attorney  herein,  being  duly  sworn,  says . 

I.  That  this  action  is  brought  for  foreclosure  of  a  mortgage 
of  land  situate  in 

II.  That  the  whole  amount  of  the  mortgage  is  due  [or  if  not 
all  due,  say :  That  dollars  of  the  principal  of  said  mort- 
gage is  due,  with  interest  from  the  day  of  >  18  , 
and  that  the  residue  of  the  principal  is  to  become  due  as  fol- 
lows :  dollars  on  the  day  of  next,  arid 
dollars  one  year  thereafter]. 

III.  That  the, summons  and  complaint  herein  have  been  duly 
served  on  the  defendant  W.  X.,  more  than  twenty  days  since, 
as  appears  by  the  affidavits  of  O.  P.  and  Q.  R.  annexed,  and 
the  summons  and  notice  of  object  of  action  have  been  duly, 
served  upon  the  defendant  Y.  Z.,  more  than  twenty  days  since, 
as  appears  by  the  affidavit  of  O.  P.,  annexed.  (Z) 

IV.  That  none  of  the  said  defendants  have  [appeared  or]  put 
in  an  answer  or  demurrer,  and  there  are  no  infant  defendants 
[except  the  defendant  Y.  Z.,  who  is  an  infant,  and  has  by  liis 
guardian  intei-posed  the  usual,  general  answer,  not  controverting 
any  material  allegation  of  the  complaint]. 


(J)  See  forms  of  tliose  affidavits,  &c.,  above  affidavit,  the  appropriate  allega- 
Vol.  ].,  ante,  pp.  99-109.  If  tlie  service  tions  may  be  inserted  above,  instead  of 
was  made  by  the  person  making  the    referring  to  affidavits  annexed. 
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[Y.  That  none  of  the  defendants  are  absentees  [except 
the  defendant  "W.  X.,  who  has  been  served  by  publication  as 
aforesaid]. 

[YI.  That  dne  notice  of  the  pendency  of  this  action,  a  copy 
whereof  is  hereto  annexed,  was  filed  in  the  otHce  of  tlie  clerk 
of  [more  than]  twenty  days  since,  and  at  or  after  the 

time  of  filing  the  complaint.]  (m)  [Sig?iature.'] 

[Jurat.'] 

1723.  Order  of  Reference  to  Take  Proof  (&o. 

[Title  of  the  catise.]  '  [At  a  special  term,  c&c] 

On  reading  and  filing  the  affidavit  of  M.  N.,  dated  the 
day  of  last,  stating  the  proceedings  hei'ein,  and  the  affi- 

davits of  O.  P.  and  Q.  E.,  therein  referred  to,  and  on  motion  of 
M.  N.  for  the  plaintiff  [no  one  appearing  in  opposition]  : 

Ordered,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  coun- 

sellor-at-law,  to  compute  and  ascertain  the  amount  due  to  the 
plaintiff,  for  principal  and  interest  on  the  bond  and  mortgage 
set  forth  in  the  complaint  in  tliis  action  [and  the  amounts  due 
to  such  of  the  defendants  as  are  prior  incumbrancers]. 

[  Where  the  whole  mortgage-debt  is  not  due,  add :  and,  also,  to 
compute  and  ascertain  the  whole  amount  due,  and  yet  to  be- 
come due,  secured  by  said  mortgage,  and  remaining  unpaid, 
with  interest ;  and  to  ascertain  the  situation  of  the  mortgaged 
premises,  and  whether  the  same  can  be  sold  in  parcels  withont 
prejudice  to  the  interests  of  the  parties;  and  if  he  shall  be  of 
opinion  that  a  sale  of  the  said  premises,  in  one  parcel,  will  be 
most  beneficial  to  the  parties,  then  that  he  report  bis  reasons 
for  such  opinion  ;  and  if  there  is  a  question  among  the  defend- 
ants as  to  the  order  in  which  parcels  should  he  sold,  man  '^^'^  • 
and,  also,  to  examine  and  determine  the  order  in  which  tlie  said 
parcels  should  be  sold  for  the  payment  of  the  plaintiff's  de- 
mand, in  view  of  the  equitable  right  of  the  parties.] 

[  Where  any  defendants  are  infants  having  answered  gen- 
erally, or  are  absentees,  add:  and,  also,  to  take  proof  of  the  facte 


(«i)    Tlie    matters    stated  in  para-    sential  on  mo-ving  for  reference  to  com 
graphs  V.  and  VI.,  are  necessary  on    pute  amount  due. 
moving  for  judgment,  but  are  not  es- 
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and  circumstances  stated  in  the  complaint;  and  to  examine  the 
said  plaintiff  or  his  agent  on  oath,  as  to  any  payments  that  may 
have  been  made.] 

1723.  Report  PreliTuinary  to  Judgment  of  Foreclosure. 
[Title  of  the  cause.] 

To  the  Conrt. 

Piirsuant  to  an  order  of  this  court,  dated  the  day 

of  ,  18     ,  whereby  it  was  referred  to  me  [here  state  the 

purport  of  the  order  of  reference'],  I  respectfully  report  *: 

I.  That  I  have  computed  tlie  amount  due  to  the  plauitiff  in 
this  action  as  aforesaid,  and  that  the  amount  so  due  on  tlie  said 
bond  and  mortgage,  for  the  principal  and  interest,  up  to  and 
including  tlie  day  of  the  date  of  this  report,  is  dollars  ; 

and  the  scliedule  marked  A,  hereto  annexed  as  a  part  of  this 
report,  contains  a  statement  and  account  of  the  principal  and 
interest  moneys  due  to  the  plaintiff  as  aforesaid,  the  period  of 
the  computation  of  the  interest,  and  its  rate. 

[Where  the  whole  mortgage- debt  is  not  due,  add:]  II.  That  I 
have  computed  and  ascertained  the  amount  secured  to  be  paid 
by  said  bond  and  mortgage,  and  wliich  remains  unpaid,  includ- 
ing interest  thereon  to,  and  including  the  day  of  the  date  of  this 
my  report,  and  the  same  is  dollars  ;  and  the  scliedule 

marked  13,  hereto  annexed  as  a  part  of  this  report,  contains  a 
statement  and  account  of  the  said  principal  and  interest  moneys 
respectively,  the  period  of  the  computation  of  the  interest,  and 
its  rate. 

[  Where  the  premises  cannot  he  sold  in  parcels,  add :]  III.  That 
I  have  ascertained  the  situation  of  said  mortgaged  premises,  and 
am  of  the  opinion  the  same  cannot  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties,  for  the  reason  that  the  said 
premises  consist  of  a  single  house-lot  and  dwelling  thereon,  in 
the  city  of  ,  wliich  cannot  be  divided. 

[Or,  lohere  the  premises  should  he  sold  in  parcels,  add: 
III.  That  I  have  ascertained  the  situation  of  said  premises,  and 
find  [here  state  condition, — e.  g,  thus]  :  that  they  C()n^ist  of  a 
small  farm  within  the  limits  of  the  village  of  M. ;  and  that  the 
defendant  Y.  Z.,  after  giving  the  mortgage  in  suit,  upon  the  whole 
tract,  laid  out  a  portion  of  the  tract  which  fronts  upon  a  new 
street  of  said  village,  in  house-lots,  a  diagram  of  which  lots  is 
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annexed,  and  marked  Schedule  C.  That  the  mortgagor  subse- 
quently sold  lot  numbered  1  to  the  defendant  W.  X.,  and  at  a 
still  later  date  sold  lot  number  2  to  the  defendant  U,  Y.  That 
the  remaining  lots  are  vacant,  and  that  upon  a  sale  they  will 
not  probably  produce  enough  to  satisfy  the  judgment  herein. 
That  the  other  portion  of  said  farm  can  be  sold  separately  with- 
out prejudice  to  the  defendants,  but  will  not  probably  produce 
more  than  enough  to  satisfy  the  judgment  herein,  and  cannot 
advantageously  be  divided  for  the  sale.  And  I  therefore  am 
of  opinion  that  the  part  of  the  mortgaged  premises  not  so  laid  out 
in  lots  should  be  first  sold,  and  afterwards,  if  necessary  to  resort 
to  the  residue,  they  should  be  sold  in,  the  following  order :  first, 
lots  3  and  4 ;  second,  lot  2 ;  third,  lot  1.] 

[  Where  there  are  infants  having  answered  generally,  or  ab- 
sentee defendants,  add,]  lY-  That  I  have  taken  proof  of  the 
facts  and  circumstances  stated  in  said  plaintiff's  complaint,  and 
have  examined  the  said  plaintiff,  [or,  and  the  plaintiff  being 
now  abroad  in  ,  have  examined  his  agent,  M.  N.]  on  oath 

as  to  any  payments  which  may  have  been  made  to  hiin  or  to 
any  person  for  his  use,  on  account  of  the  demand  mentioned  in 
said  complaint,  and  which  ought  to  be  credited  thereon,  and 
such  proofs  except  those  which  are  documentary,  and  such  ex- 
aminations, are  annexed  as  a  part  of  this  report,  and  marked 
Exhibits  A  and  B,  and  I  am  of  opinion  that  the  facts  and 
circumstances  stated  in  said  complaint  are  true. 

[Z>:ife.]  [Slgnalure.]    , 

1724.  Schedule  A,  Annexed  to  the  Foregoing. 

One  bond  dated  ,  in  the  penal  sum  of  dollars, 

conditioned  to  pay  doliar%  as  follo'ira,  viz, :  dollars 

in  one  year  from  its  date,  with  interest;  and  dollars  in 

two  years  from  date,  with  interest;  which  bond  is  accompanied 

.  by  a  mortgage  of  the  same  date. 

Principal  sum  now  due, $ 

Interest  thereon  from  ,  to  ,  being  years 

and  days,  at  seven  per  cent,  per  annum, 

Amount  due  plaintiff  this        day  of         ,  IS     ,        .% 

^Signature.] 
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1725.  Schedule  B,  Annexed  to  Foregoing  Heport. 

The  same  bond  and  mortgage  mentioned  in  Schedule  A. 

Principal  sum  secured  and  unpaid,  but  not  yet  due,    .  $ 
Interest  thereon  from  the  day  of  ,  18     , 

to  the  day  of  ',  18     ,  being  years 

and  days,  at  seven  per  cent,  per  annum, 


Whole  amount  secured  and  unpaid,  but  not  yet  due, 

including  interest  thereon  to  this  day. 
Whole  amount  due  as  per  Schedule  A,       .         .        . 


Total  due  and  yet  to  become  due,  with  interest  to  this 

day  of  ,  18     ,      ,         .         :        .         ,  $ 

[Signature.] 

[Judgment  as  in  Forms  1793-1798.] 


V.  Application  to  the  Cohet  in  Partition  Oases. 

1726.  Affidavit  to  Move  for  Judgment,  or  for  Preliminary 
Reference, 
[Title  of  the  cause.] 

[  Venae.] 
M.  'N.,  plaintiff's  attorney  herein,  being  duly  sworn,  says : 

I.  That  this  action  is  brought  for  a  partition  [or,  for  a  parti- 
tion or  sale]  of  real  property  situate  in  the  town  of  ,  and 
county  of  ,  owned  by  the  plaintiff  and  tfie  defendants 
W.  X.  and  T.  Z.  as  tenants  in  common,  and  in  whicii  the 
defendant  U.  V.  has  an  estate  of  dower  [or  otherwise  h-iefiy 
indicate  nature  of  property  and  ownership]. 

II.  That  a  notice  of  the  pendency  of  this  action,  a  copy 
whereof  is  hereto  annexed,  was  filed  in  the  office  of  the  clerk  of 
the  county  of  ,  more  than  twenty  days  since,  and  at  oj 
after  the  time  of  filing  the  complaint. 

III.  That  all  the  defendants  are  of  full  age  [except  the 
defendant  W.  X]. 

IV.  That  all  the  defendants  have  been  duly  personally 
served  within  this  State  with  the  summons  [and  complaint 
herein],  more  than  twenty  days  since,  as  appears  by  the  affi- 
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davit  of  O.  p.  annexed  {n)  [except  the  defendant  IT.  Y.,  who 
was  duly  served  by  publication  more  than  twenty  days  since, 
as  appears  by  the  affidavits  of  0.  P.  and  Q.  R.  annexed]. 

V.  That  none  of  the  defendants  herein  have  appeared, 
except  the  defendants  \jiaming  those  to  whom  notice  of  the 
motion  has  heen  given] ;  and  none  of  the  defendants  have 
answered  or  demurred,  except  the  defendant  W.  X.,  who,  by 
his  guardian,  has  put  in  the  usual  general  answer,  not  contro- 
verting any  material  allegation  of  the  complaint. 

[  Where  a  sale  is  deemed  necessary,  add ;]  VI.  That  [one  of 
the  several  parcels  of]  the  land  mentioned  in  the  complaint, 
and  of  whicli  partition  is  sought  herein  [to  wit,  designating  one, 
and  wliicli  exceeds  in  value  the  share  to  which  either  of  the 
parties  hereto  will  be  entitled],  is  so  circumstanced  that  actual 
partition  thereof  cannot  be  made  without  great  prejudice  to  the 
owners,  as  deponent  [is  advised  and]  believes,  after  due  regard 
being  had  to  the  power  of  the  court  to  decree  compensation  for 
equality  of  partition,  and  to  the  ability  of  the  parties  to  pay 
reasonable  compensation  to  produce  such  equality. 

[Or,  where  several  plaintiffs  desire  their  shares  set  off  in  conv' 
mon,  it  may  he  alleged  here,  as  in  next  form], 

[Jurat.']  \Signature.\ 

1Y27.  Affidavit  to  Have  Two  or  More  Shares  Set  Off  in 
Common. 
[Title  of  the  cause.] 
[  Venue.'] 
Y.  Z.,  one  of  the  defendants  herein,  being  duly  sworn,  says. 
Deponent  and  the  defendant  W.  Y.  are  each  seized  in  fee- 
simple  of  one  undivided  fourth  part  of  the  premises  mentioned 
in  the  complaint,  subject  as  therein  stated,  and  are  each  desirous 
of  enjoying  their  said  shares  in  comjnon  with  each  other,  and 
that  their  shares  accordingly  be  set  off  to  them,  without  parti- 
tion or  allotment  as  between  deponent  and  said  W.  Y. 
[Jurat.]  ■      [Signature.] 


{n)  See  forms  of  these  affidavits,  &c.,  tions  proving  tlie  service  may  be  in- 

Vol.  I.,  arete,  pp.  99-109.    If  tlie  service  serted  above,  instead  of  referring  to 

was  made  by  the  person  making  the  affidavits  annexed, 
above  affidavit,  the  appropriate  allega- 
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1728.  Notice  of  Motion. 

\As  in  Form  1706,  adding^  at  the  end ;]  and  for  the  usual 
order  of  reference  to  take  proof  of  title  and  of  the  allegations 
of  the  complaint,  to  ascertain  and  report  the  rights  of  the 
parties  and  an  abstract  of  the  conveyances.  \^And  where  sale 
is  sought,  add,  and  as  to  whether  a  sale  be  necessary.]  [  Where 
plaintiffs  seek  to  have  shares  set  off  in  common,  add,  and 
whether  the  shares  of  A.  B.  and  C.  D.  can  be  set  off  to  them  in 
common.] 

1729.  Order  of  Reference  Preliminary  to  Judgment  for 
Partition. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  due  proof  by  the  affidavit  of  M.  N". 
that  the  summons  [and  complaint]  herein  has  been  duly  per- 
sonally served  within  this  State  on  all  the  defendants  [except 
the  unknown  owners  and  the  defendant  U.  V.,  a  non-resident, 
on  each  of  whom  it  has  been  duly  served  by  publication],  and 
that  none  of  the  defendants  are  infants  [except  the  defendant 
.W.-  X.],  and  that  none  of  them  have  demurred,  or  put  in  any 
answer  controverting  any  material  allegation  of  the  complaint, 
now,  on  motion  of  M.  N.  for  the  plaintiff,  and  on  proof  of  due 
notice  of  this  motion  to  the  defendants  who  have  appeared, 
and  after  hearing  0.  P.  [or,  no  one  appearing]  in  opposition  : 

Oedeeed,  that  it  be  referred  to  E.  F.,  Esq.,  of  ,  coun- 

sellor-at-law,  to  take  proof  of  the  plaintiff's  title  and  interest  in 
the  premises  mentioned  in  the  complaint,  and  of  the  several 
matters  set  forth  in  said  complaint,  and  to  ascertain  and  report 
what  share  or,  part  of  the  said  premises  belongs  to  each  of  the 
parties  to  this  action,  so  far  as  the  same  can  be  ascertained,  and 
the  nature  and  extent  of  fheir  respective  rights  and  interests 
therein,  and  an  abstract  of  the  conveyances  by  which  the  same 
are  held. 

[And,  if  a  sale  is  deemed  necessary,  add:]  And  said  referee 
is  further  directed  to  inquire  and  report  whether  the  wliole  of 
said  premises,  or  any  lot  or  separate  parcel  thereof,  are  so 
circumstanced  that  an  actual  partition  cannot  be  made;  and 
if  he  arriv  es  at  the  conclusion  that  a  sale  of  the  whole  premises, 
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or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary,  then 
to  specify  the  same  in  his  report,  together  with  the  reasons 
which  render  a  sale  necessary ;  and  in  such  a  case,  that  he  also 
ascertain  and  report  whether  any  creditor  not  a  party  to  this 
action  has  a  specific  lien  by  mortgage,  devise,  or  otherwise, 
upon  the  undivided  share  or  interest  of  any  of  the  parties 
in  that  portion  of  the  premises  which  it  is  necessary  to  sell ; 
and  if  he  finds  that  there  is  no  such  specific  lien  in  favor  of  any 
person  not  a  party  to  the  action,  that  he  further  inquire  and 
report  whether  the  undivided  sliare  or  interest  of  any  of  the 
parties  in  the  premises  is  subject  to  any  general  lien  or  incum- 
brance, by  judgment  or  decree;  and  that  he  ascertain  and 
report  the  amount  due  to  any  party  to  the  action,  who  has 
either  a  general  or  specific  lien  on  the  premises  to  be  sold,  or 
any  part  thereof,  and  the  amount  due  to  any  creditor,  not 
a  party,  who  has  a  general  lien  on  any  undivided  share  or 
interest  therein,  by  judgment  or  decree,  and  who  shall  appear 
and  establish  his  claim  on  such  reference.  And  said  referee,  it 
requested  by  the  parties,  8r  any  one  of  them,  who  appear 
before  him  on  such  reference,  shall  also  ascertain  and  report 
the  amount  dne  any  creditor  not  a  party  to  the  action,  which  is 
either  a  specific  or  general  lien  or  incumbrance  upon  all  the 
shares  or  interests  of  the  parties  in  the  premises  to  be  sold,  and 
which  would  remain  as  an  incumbrance  thereon  in  the  hands 
of  the  purchaser,  (o) 

[  Where  two  or  mora  owners  wish  their  shares  set  off  in  com- 
mon, add:~\  And  said  referee  is  further  directed  to  inquire  and 
ascertain  whether  the  premises  are  so  situated  that  the  shares  of 
A.  B.  and  0.  D.  can  be  set  oiF  to  them  in  common,  without  any 
partition  or  allotment  as  between  them,  and  without  injury  to 
the  interests  of  any  of  the  parties,  and  that  he  report  the  facts, 
with  his  opinion  thereon,  {jp) 


(p)  This  last  sentence  is  usual  and  made  upon  this  reference.    It  must  be 

proper,  thougli   perhaps  unnecessary  made,  if  at  aE,  before  final  judgment, 

under  the  rule.    Sule  79.  Northrop  v.   Ajiderson,'  8  How.  Pr., 

{p)  This  inquiry  may  properly  be  351. 
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1730.  Report  of  Referee  Preliminary  to  Judgment  for 
Partition. 

[J.S  in  Form  1723,  to  the  *,  continuing ;] 

I.  That  having  been  attended  by  the  attorneys  for  the  several 
parties  who  appeared  in  the  action,  I  proceeded  to  a  hearing  of 
the  matters  so  referred  \_and  if  the  order  contemplated  a  sale, 
add:  after  having  caused  a  notice  to  be  published  as  required 
bylaw,  for  all  general  lien  creditors,  by  judgment,  decree,  or 
otherwise,  on  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises,  to  produce  to  me  proof  of  their  respect- 
ive liens  and  incumbrances,  together  with  satisfactory  evidence 
of  the  amount  due  thereon,  and  to  specify  the  nature  of  such 
incumbrances,  and  the  dates  thereof  respectively]. 

II.  That  on  such  hearing,  I  took  proof  as  to  the  material 
allegations  in  the  complaint,  and  find  the  same  are  true. 

III.  The  following  is  an  abstract  of  the  conveyances  by  which 
the  premises  described  in  the  complaint  are  held  \_here  enumer- 
ate them,  as  in  full  abstract  of  title']. 

IV.  The  respective  rights  and  interests  of  the  several  parties 
in  the  premises  at  this  date  are  as  follows  [designating  them,, — 
e.  g.,  thus:'] 

The  plaintiff  A.  B.  and  the  defendant  "W.  X.  are  eaclf  entitled 
to  one  xmdivided  fourth  part  thereof. 

The  defendants  W.  Z.,  and  Y.,  his  wife,  are  entitled  to  one 
undivided  fourth  part  thereof  in  right  of  the  said  Y. 

The  defendant  U.  V.,  as  widow  of  the  said  V.,  deceased,  is 
entitled  to  a  dower  right  in  one  undivided  fourth  thereof;  and 
the  said  W.  V.  and  Y.  Y.  are  each  entitled  to  one  undivided 
eighth  part,  subject,  however,  to  the  dower  of  U.  V,,  their  said 
mother. 

The  estate  is  in  the  parties,  in  fee,  subject  to  the  marital  and 
dower  interests  as  appear  above. 

Y.  That  the  premises  described  in  the  complaint  are  so  cir- 
cumstanced that,  in  my  opinion,  a  partition  thereof  can  be 
made  without  material  injury  to  the  rights  or  interests  of  the 
several  owners  thereof;  and  that  a  partition  of  such  premises 
would  be  more  advantageous  to  such  owners  than  a  sale  thereof 
[or,  where  a  sale  is  necessary,  say,  cannot  be  made  withou* 
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great  injury  and  prejudice  to  the  owners  thereof.  The  premises 
consist  of  a  city  lot,  which  is  twenty-five  feet  by  one  hundred, 
and  cannot  be  divided  without  great  loss],  {q) 

[  Where  a  sale  is  necessary,  state  specific  liens, — e.  g.,  thus ;] 
VI.  That  I  have  caused  the  necessary  searches  to  be  made,  and 
I  find  that  two  creditors,  neither  of  them  a  party  to  this  action, 
and  no  others,  have  any  specific  lien  by  mortgage,  devise,  or 
otherwise,  upon,  the  undivided  share  or  interest  of  any  of  the 
parties  in  the  premises ;  and  that  those  two  creditors  are  Q.  R., 
of  ,  and  S.  T.,  of  ,  whose  liens  are  as  follows 

[stating  particulars  as  in  a  full  abstract  of  title]. 

[  Where  a  sale  is  necessary,  state  also  general  liens,  or  that 
there  are  none, — e.  g.,  thus  .■]  VII.  That  there  is  no  other  general 
lien  or  incumbrance  by  judgment  or  decree  upon  the  undivided 
share  or  interest  of  either  of  the  parties  in  the  premises.  And 
no  creditor,  not  a  party  to  this  action,  having  any  general  lien 
on  any  undivided  share  or  interest  in  the  premises,  by  judg- 
ment or  decree,  appeared  before  me  on  the  said  reference,  to 
establish  his  claim  in  pursuance  of  the  notice  published  by  me, 
except  as  aforesaid.  \_Signature.] 

[Date.] 

1731.  Notice  of  Filing  Report,  and  of  Application  for  Judg- 
ment Thereon,  (f) 

[Title  of  the  cause.'] 

Take  notice,  that  the  report  of  R.  F.,  to  whom  it  was  referred 
to  take  proof  of  title,  &c.,  herein,  and  report  thereon,  with  an 
abstract  of  conveyances,  [and  to  ascertain  whether  a  sale  is 
necessary,]  [and  whether  the  shares  of  A.  B.  and  C.  D.  can  be 
set  off  in  common,]  which  report  is  dated  the  day  of  , 

18     ,  was  filed  in  the  ofiSce  of  the  clerk  of  the  county  of  , 

on  the  day  of  .     *     And  that  upon  said  report, 

and  on  the  pleadings  and  proceedings  herein,  the  undersigned, 
will  apply  to  the  court,  at  a  special  term  to  be  held  at  ,. 


(g)  The  reason  why  a  sale  is  neces-  to  the  report,  the  notice  of  filing  may 

sary  must   be  stated.'   The  referee's  he  given  as  in  above  form,  to  the  *, 

opinion  is   not    enough.      Tucker  v.  then  adding  a  notice  of  hearing  on  the 

Tucker,  19  Wend.,  226.  exceptions,  and  of  motion  for  judfc 

(r)  If  the  plaintiff  takes  exceptions  ment. 
Vol.  n.— 34 


630  ABBOTTS'  FOEMS. 


Judgment  upon  Failure  to  Answer. 


on  the  day  of  ,  at  o'clock  in  the  noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  the  relief 
demanded  in  the  complaint,  and  for  the  appointment  of  com- 
missioners to  make  partition  accordingly.  ISignaPure.} 

[Bate.] 

[Address.] 

[Exceptions  to  Report.,  if  any,  as  in  Form  1659.] 
[Judgment  for  Sale,  as  in  Form  1805.] 

1732.  Order  that  Actual  Partition  he  Made. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

This  action  having  been  brought  on  for  hearing  upon  the 
pleadings  and  proceedings  and  the  report  of  E.  F.,  the  referee 
herein  [and  on  the  exceptions  taken  by  W.  X.,  and  by  S.  T.,  a 
creditor  having  a  specific  lien  upon  the  share  of  W.  X.],  by 
which  report,  dated  the  day  of  ,  it  appears  [here  may 

iriefly  recite  the  findings  as  to  the  rights  of  the  parties,  and  the 
practicability  of  actual  partition],  and  on  reading  and  filing 
proof  of  due  service  of  notice  of  this  motion  on  all  the  defend- 
ants who  have  appeared,  now,  on  motion  of  M.  N".  for  the 
plaintiff,  after  hearing  O.  P.  for  the  defendant  W.  X.  [or,  no 
one  appearing]  in  opposition, 

It  is  Oedkeed  and  Adjudged  [that  said  exceptions  be  disal- 
lowed and  overruled,  and  that  said  report  be,  and  the  same  here- 
■by  is,  in  all  respects  confirmed,  and]  (s)  that  the  rights  and  inter- 
ests of  the  several  parties  to  this  action,  in  and  to  the  [several 
/parcels  of]  land  described  in  the  complaint  in  this  action,  are  as 
^stated  and  set  forth  in  the  said  referee's  report.  * 

And  it  is  further  Oedeeed  and  Adjudged,  that  partition  be 
made  of  the  lands  and  premises  mentioned  and  set  forth  in  the 
-complaint  in  this  action,  and  hereinafter  described,  among  the 
parties  to  this  action,  according  to  their  respective  rights  and 
interests,  as  the  same  were  reported  by  the  said  referee,  and 
have  been  thus  ascertained  by  this  court  and  established  by 
this  judgment. 

(«)  If  any  exceptions  have  been  sustained  to  the  report  declare  here  how  the 
report  is  modified.    See  Form  1763. 
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And  it  is  further  Okdeked,  that  G.  H.,  I.  J.,  and  K.  L.,  three 
reputable  freeholders  of  the  county  of  ,  be,  and  they  are 

hereby,  appointed  commissioners  for  the  purpose  of  making 
such  partition;  that  the  said  commissioners,  before  proceeding 
to  the  execution  of  their  duties  as  such,  shall  severally  be  sworn 
or  affirmed  before  some  officer  authorized  by  law  to  administer 
oaths,  honestly  and  irflpartially.to  execute  the  trust  reposed  in 
them,  and  to  make  partition  as  directed  by  this  court ;  and  that 
such  oaths  or  affirrnations  be  filed  with  the  clerk  of  this  court  [in 
the  county  of  ],  at  or  before  the  coming  in  of  the  report  of 

the  said  commissioners,  hereinafter  directed  to  be  made ;  and 
that  the  said  commissioners  shall  divide  the  said  lauds  and  prem- 
ises into  equal  parts,  quantity  and  quality  relatively  con- 
sidered, and  that  they  allot  to  the  plaintiff  o  le  of  the  said  equal 
parts  of  the  said  premises,  and  to  each  of  the  defendants 
U.  v.,  W.  X.,  and  Y.  Z.,  one  of  the  said  equal  parts  of  the 
said  premises ;  to  be  held  and  enjoyed  by  the  said  parties  in 
severalty,  according  to  their  rights  and  interests  therein  so  ascer- 
tained and  determined  as  aforesaid  \wliere  several  shares  are  to 
he  set  off  in  com.mon,  say,  and  that  they  allot  to  the  plaintiffs 
A.  B.  and  C.  D.,  two  of  the  said  equal  parts  of  said  premises, 
to  be  held  and  enjoyed  bythem  as  tenants  in  common,  without 
partition  or  apportionment  as  between  said  A.  B.  and  C.  D.] ;  and 
J;hat  the  said  commissioners  shall  designate  the  part  or  portions 
so  alloted  to  each  of  the  said  parties,  and  the  boundaries  thereof, 
by  sufficient  desci'iption  and  monuments. 

And  it  is  further  Oedeeed,  that  the  said  commissioners  make 
a  full  report  to  this  court  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  shall  have  obeyed  this  oi-der,  and 
describing  the  lands  divided,  and  the  parts  or  shares  allotted  to 
each  party,  with  the  quantity,  courses,  and  distances  of  each, 
and  a  description  of  the  posts,  stones,  or  other  monuments 
thereof,  and  the*items  of  their  charges  in  the  premises.  That 
the  said  commissioners,  or  such  two  of  them  as  shall  sign  the 
report,  do  acknowledge  the  same,  or  cause  it  to  be  proven  in 
the  same  manner  that  deeds  are  required  to  be  acknowledged 
or  proven,  to  entitle  the  same  to  be  recorded,  befoi-e  some  officer 
authorized  to  take  the  proof  or  acknowledgment  of  deeds,  and 
that  such  report  be  filed  in  the  office  of  the  clerk  of  this  court 
[in  tLe  county  of  j.    That  all  the  said  commissioners  do 
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meet  together  in  the  performance  of  any  of  their  duties  under 
this  order,  but  that  the  acts  and  decisions  of  a  majority  of  such 
commissioners,  when  so  met,  shall  be  valid. 

And  it  is  further  Oedeked,  that  the  said  commissioners  be 
authorized  to  employ  a  surveyor,  and  to  cause  all  necessary 
maps  and  surveys  to  be  made.  And  all  the  parties  in  this 
action  shall  produce  to  and  leave  with  the  said  commissioners, 
for  such  time  as  the  commissioners  shall  deem  reasonable,  all 
deeds,  writings,  surveys,  or  maps  relating  to  the  said  premises, 
or  any  part  thereof. 

And  it  is  further  Ordeeed  and  Adjodged,  that  in  case  par- 
tition of  such  premises  cannot  be  made  with  perfect  equality 
between  the  said  parties,  according  to  their  respective  rights 
and  interests  therein,  unless  compensation  be  made  by  one  or  • 
more  of  the  said  parties  to  the  other  of  them,  for  equality  of 
partition,  that  then  and  in  that  case  the  said  commissioners, 
or  such  two  of  them  as  may  make  said  partition,  ascertain  and 
report  the  proper  compensation  which  ought  to  be  made  for 
equality  of  partition ;  and  by  which  of  the  parties  the  same 
should  be  paid,  and  to  which  the  same  ought  to  be  allowed. 
But  the  said  commissioners  shall  not  report  compensation  to  be 
paid  by  an  infant  for  equality  of  partition,  unless  it  satisfactorily 
appears  to  them  that  he  or  they  have  sufficient  personal  estate 
to  pay  the  same,  and  his  or  their  shares  of  the  costs  and 
expenses  of  this  action,  and  all  other  liens  on  his  or  their  share 
of  the  premises,  except  in  cases  where,  from  the  situation  of  the 
property  and  interests  of  the  parties,  it  cannot  be  charged  upon 
the  share  of  an  adult. 

And  it  is  further  Oedeeed,  that  a  commission  issue  out  of 
this  court,  and  under  its  seal,  directed  to  said  {naming  commis- 
sioners], authorizing  and  directing  them  to  make  partition  of 
said  premises  in  the  manner  above  directed. 

The  premises  of  which  partition  is  hereby  ordered  are  de- 
scribed as  follows :  [description]. 

[  Where  actual  partition  is  made  of  a  portion  only,  add  .■] 
And  it  is  further  Oedeeed  and  Adjudged,  that  the  residue  of 
said  premises,  with  all  and  singular  the  hereditaments  and 
appurtenances  thereto  belonging,  be  sold  by  public  auction  in 
the  county  of  ,  under  the  direction  of  said  commissioners 

[or,  of  said  R.  F.,  the  referee  herein]  [continue  as  in  Form 
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1805,  from  the  *,  substituting  "  sa,id  commissioners" /<??•"  ref- 
eree," if  the  sale  is  to  be  hy  the  former]. 

[Judgment  as  in  Form         .] 


VI.  Application  to  the  Court  m  Divoeoe  Cases. 
1733..  Affidavit  to  Proceedings. 

[Title  of  the  cause.] 
[  Venue.] 
M.  l!!.,  the  plaintiff's  attorney   herein,  being  duly  sworn, 


I.  That  this  action  is  brought  to  obtain  a  [limited]  divorce 
[or,  to  declare  a  marriage  void]  on  account  of  [here  d<signate 
briefiy  the  cd^ise].  {t) 

II.  That  the  summons  [with  a  copy  of  the  complaint]  was 
duly  personally  served  on  the  defendant  within  this  State  [or, 
was  duly  served  upon  the  defendant  by  publication]  more  than 
twenty  days  since,  as  appears  by  the  affidavit  of  O.  P.,  hereto 
annexed,  (u) 

III.  That  the  defendant  has  not  put  in  any  demurrer,  or  an- 
swer herein  [or,  any  demurrer  herein,  nor  any  answer  contro- 
verting or  denying  the  matters  charged  in  the  complaint,  or 
setting  up  any  counter-claim].  [Signatures.] 

[Jurat.] 

[Notice  of  application  {v)  as  in  Form  1706.] 


(f)  If  the  action  is  for  adultery,  plain-  making  the  above  aflSdavit,  the  appro- 
tiff  must  make  affidavit  denying  con-  priate  allegations  may  be  inserted 
nivance,  &o.,  as  in  paragraph.  X.  of  above,  instead  of  referring  to  affidavits 
Form  699,  Vol.  I.,  p.  623 ;  unless  his  annexed. 

complaint   contained  that  allegation,  (b)  For  a  form  of  notice  of  motion 

and  was  verified.  for  a  reference  for  examination  of  the 

(■a)  For  forms  of   the  affidavits  of  person,  in  cases  of  physical  incapacity, 

service,  see  Vol.  I,  ante,  pp.  99-109.   If  see  Edward's  on  Sef.,  563. 
the  service  was  made  bv  tho  person 
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1734.  Affidavit  Denying  Cohabitation. 

[Title  of  the  cause.] 
[  Venue.] 

A.  B.,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  above  named  [or,  she  is  the  wife  on 
whose  behalf  the  above-entitled  action  is  brought]. 

[  Where  nonage  is  the  cause  of  action,]  II.  That  this  deponent 
and  the  defendant  Y.  Z.  have  not  freely  cohabited  as  husband 
and  wife  at  any  time,  since  deponent  attained  the  age  of  legal 
consent,  to  wit,  fourteen  years  [or,  if  the  wife,  say,  twelve 
years],  which  age  deponent  attained  on  the  day  of 

,18     . 

[Or,  where  force  or  fraud  in  effecting  marriage  is  the  cause,] 
II.  That  there  has  been  no  voluntary  cohabitation  between  the 
deponent  and  the  defendant  as  man  and  wife  at  any  time  [since 
the  discovery  by  deponent  of  the  fraud  alleged  in  the  com- 
plaint.] 

[Or,  where  lunacy  is  the  cause,]  II.  That  the  parties  have  not 
cohabited  as  husband  and  wife  at  any  time  since  the  day 

of  )  18     ,  since  whicii  day  the  deponent  was  restored  to 

reason.  '  [Signature!] 

[Jurat.] 

1735.  Affida/oit  of  Continued  Lv/n,acy. 

[Title  of  the  cause.] 
[  Venue.] 
M.  D.,  of  ,  being  duly  sworn,  says : 

I.  That  he  is  personally  acquainted  with  A.  B.  above  named, 
the  plaintiff  herein  [or,  on  whose  behalf  this  action  for  a  divorce 
is  brought],  and  has  attended  s.'dd  A.  B.  for  months  past 
as  his  [or,  her]  physician. 

II.  That  he  saw  said  A.  B.  this  day,  and  finds  that  he  [or, 
she]  continues  to  be,  as  ever  since  the  year  ,  a  lunatic. 

[Jurat.'\  [Signature.] 


JUDaMENT.  635 


In  Actions  for  Divorce. 


1736.   Order  of  Reference  Prelimincm/  to  Judgment,  (w) 

[Title  of  the  cause.]  [At  a  special  term,  c&c.'] 

On  reading  and  filing  due  proof  by  the  affidavit  of  M.  ^., 
that  the  summons  [with  a  copy  of  the  complaint]  herein  has  been 
duly  served  on  the  defendant  more  than  twenty  days  since, 
and  that  no  demurrer,  and  no  answer  [denying  any  allegation 
of  the  complaint]  has  been  put  in  ;  and,  also,  upon  reading  and 
filing  the  affidavit  of  the  plaintiff,  denying  cohabitation  [or,  col- 
lusion, or,  iotA],  now,  on  motion  of  M.  N.  and  on  proof  of  due 
notice  to  the  defendant,  no  one  appearing  in  opposition  [or, 
after  hearing  O.  P.  fpr  said  defendant]. 

Ordered,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  counsel- 

lor-at-law,  to  take  proof  of  all  the  material  facts  charged  in  the 
complaint. 

[In  an  action  for  limited  divorce  for  cruelty,  m,ay  add : 
And  on  the  hearing  said  referee  may  take  the  examination  of 
the  plaintiff,  on  oath,  as  to  any  cruel  or  inhuman  treatment, 
alleged  in  the  complaint,  which  took  place  when  no  witnesses 
were  present,  who  are  competent  to  testify  to  the  facts  on  such 
reference.] 

[Or,  where  a  form,er  husband  or  wife  is  living,  add:  And 
to  inquire  whether  the  alleged  subsequent  marriage  of  the  de- 
fendant was  contracted  in  good  faith,  and  with  the  full  belief 
of  the  parties  thereto,  that  the  plaintiff  was  dead ;  and,  algo,  to 
ascertain  and  report  the  issue  of  the  said  subsequent  marriage.] 

173Y.  Meport  Thereon  in  Case  of  Adultery. 

[Title  of  the  cause.] 
To  the  Court  of 

Pursuant  to  an  order  of  this  court,  dated  the       day  of  , 

18  ,  whereby  it  was  referred  to  me,  [here  briefly  state  the  pur- 
port of  the  order  of  reference,]  I  respectfully  report  : 

I.  That  I  have  taken  proofs  in  this  action,  on  the  part 
of  the  plaintiff,  which  are  hereto  annexed  as  a  part  of  this 
report. 


(w)  For  a  form  of  order  of  reference  in  cases  of  physical  incapacity,  see  Ed- 
ward's  on  Bef.,  563. 
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II.  That  in  my  opinion  all  the  material  facts  charged  in  the 
complaint  are  true,  and  have  been  sufficiently  proved  be- 
fore me,  *  and  the  defendant  has  committed  adultery  charged 
in  the  complaint  [and  that  all  the  children  of  the  defendant  are 
legitimate,  except,  &c.J  \_Signatur6.] 

[Bate.] 

1738.  Depositions  Annexed. 

[Title  of  the  cause.] 

Depositions  taken  this  day  of  ,  18     ,  in  the 

above-entitled  action,  on  the  part  of  the  plaintiff,  before  E.  F., 
referee. 

[Date.] 

M.  N.  appears  as  counsel  for  the  plaintiff,  and  0.  P.  [or,  no 
one]  appears  for  the  defendant. 

G.  H.,  a  witness  produced,  was  duly  sworn  by  said  referee, 
and  on  being  examined  orally  by  plaintiff's  counsel,  deposes  as 
follows : 

[TesUmony  of  witness^ 

[Jurat.]  [Signature.] 

J.  J.  another  witness  produced  was  [c&c,  as  above]. 


1739.  Report  in  Case  of  Gruel  amd  Inhuman  Treatment. 

[As  in  Form  1737  to  the  *,  continuing :]  and  the  defendant 
has  committed  cruel  and  inhuman  treatment  upon  the  plaintiff, 
as  alleged  in  the  complaint,  and  which  renders  it  unsafe  and 
improper  for  her  to  cohabit  with  him. 

1740.  The  Same  ; — in  Case  of  Nonage. 

[As  in  Form  1737  to  the  *,  continuing :]  and  the  plaintiff  at 
the  time  of  the  marriage  had  not  attained  the  ay-e  of  legal  con- 
sent,  but  was  under  the  age  of  years ;  and  that  since 

attaining  the  age  of  legal  consent,  she  [or,  he]  has  never  volun- 
tarily or  freely  cohabited  with  the  defendant. 

[Judginent  as  in  Forms  1810-1814.J 
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Judgment  for  Defendant,  on  Plaintiff's  FaUure  to  Reply. 


Section  IV. 
JUDGMENT  AGAINST  PLAINTIFF  FOE  FAILURE  TO  EEPLl. 

1741.  Notice  of  motion 

1743.  Affidavit  of  no  reply ••".'.'.'.'.'.'.'.'."".".'.■.■■■■.■.■■■. ^"  gg! 

1743.  Order  for  judgment  for  want  of  reply nm 

1744.  Judgment  thereon '.'.'.'.'.'.'.'.['.'.'.'.['..[[""  535 

1741.  JVotioe  of  Motion,  (a) 
[Commencemeni  as  m  Form  1706,  to  the  *,  contimdng  :-\ 
for  an  order  that  for  want  of  a  reply  or  demurrer  on  the  part 
of  the  plaintiff  to  the  defendant's  counter-claim,. the  said  defend- 
ant have  judgment  against  the  plaintiff  for  dollars  \ot, 
pursuant  to  the  prayer  of  the  answer  of  said  defendant],  with 
costs  of  the  action  and  of  this  motion,  and  for  such  other  relief 
as  may  be  just. 

1742,  Affidavit  of  No  Beply. 
[Title  of  the  cause."] 
[Venue.] 
Y.  Z.,  being  duly  sworn,  says : 

That  he  is  the  defendant's  attorney  in  this  action.    That  the 
answer  herein  was  served  on  the  plaintiff's  attorney  on  the 
day  of  5  18     ;  and  that  no  copy  of  any  reply  or 

demurrer  thereto  has  been  served  on  deponent. 

[Jurat.]  ■  [Signature.] 

1743.  Order  for  Judgment  for  WaM  of  Reply. 
[Title  of  the  cause.]  [At  a  special  term,  c&c] 

The  defendant's  answer  herein,  setting  up  a  counter-claim,  hav- 
ing been  duly  served  on  the  plaintiff  more  than  twenty  days 
since,  and  no  reply  or  demurrer  having  been  interposed  by  the 
plaintiff: 

Obdered,  that  judgment  be  entered  herein  in  favor  of  the 
above-named  defendant  against  the  above-named  plaintiff  for 
the  sum  of  dollars  [or  state  other  relief  sought],  besides  tlie 

costs  and  disbursements  of  this  action,  together  with  ten  dollars 
costs  of  this  motion. 

(fl)  This  must  be  ten  days'  notice.    Code  of  Pro.,  §  154. 
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1744:.  Judgment  Thereon. 

[Title  of  the  cause.] 

The  defendant  in  this  action,  having  duly  served  his  answer 
on  the  day  of  last,  setting  tip  a  countei'-claim  to 

the  plaintiff's  cause  of  action,  and  the  plaintiff  having  failed  to 
reply  or  demur  thereto,  now,  on  motion  of  M.  N.  for  defend- 
ant: 

It  is  Adjudged,  that  said  defendant  recover,  &c.  [as  in  jyre- 
ceding  form]. 
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1745.  Judgment  for  Plaintiff  After  Order  Overruling 
Demwrre/r. 
\Title  of  the  cause.] 

The  order  of  the  court  [made  at  general  term,  reversing  the  or- 
der of  the  special  term  by  which  the  demurrer  was  sustained,  and] 
giving  judgment  in  favor  of  the  plaintiff  in  this  cause  upon  the 
demurrer  therein,  with  the  usual  leave  to  defendant  to  answer, 
having  been  served  on  the  defendant's  attorney  more  than 
days  ago,  and  the  defendant  not  having  elected  to  an- 
swer; now  [on  filing  the  clerk's  report,  cfec,  or  suck  other 
assessment  of  damages  as  is  required  by  subdivision  2,  of  sec- 
tion 246  of  the  Code],  and  on  motion  of  M.  'N.,  counsel  for  the 
plaintiff : 

It  is  Adjudged,  that  the  plaintiff  recover  of  the  defendant 
dollars,  with  dollars  costs  of  the  action,  making  together 

dollars  [or,  state  special  relief  as  in  Forms  1766,  &c., 
infrd\. 

1746.  Judgment  for  Defendant,  After  Order  Sustaining 
Demurrer.    ,  ' 

[Title  of  the  cause.] 

An  order  having  been  entered  in  this  action,  on  the 
day  of  -,  18     ,  giving  the  said  plaintiffs  leave  to  Amend 

their  coniplaint  herein  within  twenty  days  after  service  of  such 
order  upon  their  attorneys,  and  giving  the  said  defendants 
twenty  days  after  service  of  such  amended  complaint  upon 
their  attorneys,  to  demur  or  answer  to  said  amended  complaint^ 
and  directing  that  if  the  said  plaintiffs  should  fail,  within  that 
time,  to  amend  their  said  complaint,  that  the  same  be  dismissed, 
and  judgment  entered  herein,, in  favor  of  the  defendants  herein, 
without  costs  to  either  party ;  and  a  copy  of  said  order  having 
been  served  on  said  attorneys,  on  the  day  of  j  18     , 

and  more  than  twenty  days  having  elapsed  since  such  service, 
and  the  said  plaintiffs  having  failed  fo  amend  their  said  com- 
plaint, as  by  said  order  allowed : 

Now,  on  motion  of  M.  N.,  attorney  for  the  said  defendantsj 
it  is  Obdeeed  and  Adjudged,  that  the  complaint  herein  be,  and 
the  same  is  hereby  dismissed,  and  that  the  defendants  have 
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judgment  herein  without  costs  to  either  party  [or,  for  his  costs 
and  disbursements,  amounting  to  the  sum  of  dollars]. 

1747.  Judgment  on  JVon-suit  at  the  Trial. 

[As  in  Form  1748  to  the  *,  continuing ;]  and  the  allegations 
and  proofs  on  the  part  of  the  plaintiif  having  been  heard  and 
considered,  and  said  judge  having  directed  the  complaint  to  be 
dismissed,  and  judgment  rendered  for  defendant ;  now,  on  mo- 
tion of  M.  N.,  for  said  defendant : 

It  is  Adjudged,  that  the  defendant  recover  of  the  plaintiff 
dollars,  his  costs  and  disbursements  of  this  action. 

1748.  Judgment  on  Verdict,  {a) 

[Title  of  the  cause.] 

The  issues  in  this  action  having  been  brought  on  for  trial  be- 
fore Mr,  Justice  and  a  jury  at  a  circuit  [or,  trial  term  of 
this]  court,  held  on  the  first  Monday  of  >  18     ,  and  *  the 
issues  having  been  tried,  *  and  a  verdict  for  the  plaintifi'  [or,  , 
defendants]  having  been  duly  rendered  on  the  day  of 

,18     ,  t  [and  their  costs  having  been  adjusted  at 
dollars : 

Now,  on  motion  of  M.  IST.,  for  said  ,  it  is  Adjudged  that 

said  plaintifi's  recover  of  said  defendants  dollars  found  by 

the  jury,  with  dollars  costs  [or,  that  the  defendants  have 

judgment  against  the  plaintiff,  upon  the  issues  in  this  action, 
for  the  sum  of  dollars]  [or,  state  special  relief  as  in  Forms 

1766,  &c.,  infra]. 

1749.  The  Same  / — where  an  Inquest  was  Taken. 

[Substitute  letween  the  *  *  in  preceding  form,]  an  inquest 
having  been  duly  taken,  no  affidavit  of  merits  having  been  filed 
or  served,  and  the  defendant  not  appearing. 

(a)  If  the  case  is  one  in  which  plain-  ment,  at  the  increased  rate.  Newcomb 
tiff  is  entitled  to  double  or  treble  d,  Butterfleld,  8  Johns.,  342 ;  Living- 
damages,  the  verdict  ■will  be  for  single  Eton  v.  Platner,  1  Cow.,  175 ;  King  v. 
damages,  and  the  plaintiff  must  move  Havens,  25  Wend.,  420  ;  Anonjmoufl,  4 
the  court  upon  the  verdict  for  jndg-  Id.,  216. 
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1750.  Judgment  in  Favor  of  All  the  Plaintiffs,  against  a  Part 
of  the  Defendants. 

[^As  in  Form  1748  to  the  second  *,  continuing:']  and  a  ver- 
dict having  been  rendered  in  favor  of  all  the  plaintiffs  against 
the  defendants  [naming  the  unsuccessful  defendants'],  and  in 
favor  of  the  defendant  [naming  successful  defendant],  against 
all  the  plaintiffs : 

Now,  on  motion  of  M.  IST.,  for  the  plaintiffs,  it  is  Adjudged 

that  the  said  plaintiffs  recover  of  the  defendants  [naming  them] 

dollars,  found  by  the  jury,  with  dollars  cost  of 

action,  making  together  dollars  [or,  state  special  relief  as 

in  Forms  1766,  c&c.,  infra]. 

And  on  motion  of  O.  P.,  for  the  defendants,  it  is  further 
Adjudged  that  the  complaint  be  dismissed  on  the  merits  of  the 
action,  as  against  the  defendant  [naming  him],  and  that  he  re- 
cover of  all  the  plaintiffs  dollars  costs  of  the  action. 

1751.  Judgment  in  Favor  of  a  Part  of  the  Plaintiffs,  against 
All  the  Defendants. 

[As  in  Form  1748  to  the  second  *,  continuing:]  and  a  verdict 
having  been  rendered  in  favor  of  the  plaintiffs  [naming  the 
successful  plaintiffs],  against  all  the  defendants,  and  in  favor  of 
the  said  defendants  against  the  plaintiff  [naming  the  unsuc- 
cessful plaintiff  ]: 

Now,  on  motion  of  M.  N.,  for  the  plaintiff,  it  is  Adjudged  that 

the  said  plaintiffs  [naming  them],  recover  of  all  the  defendants 

dollars,  found  by  the  jury,  with  dollars  costs  of 

the  action,  making  together  dollars  [or,  state  special  relief 

as  in  Forms  1766  cfec,  infra]. 

And  rr  is  fuethee  Adjudged,  on  motion  of  0.  P.,  for  the  de- 
fendants, that  as  to  the  plaintiff  [naming  him],  the  complaint 
be  dismissed  upon  the  merits  of  the  action,  and  that  the  de- 
fendants, recover  of  the  said  plaintiff  dollars,  costs  of  the 
action. 
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1752.  Judgment  in  Famor  of  a  Part  of  the  Plaintiffs,  against 
a  Pa/rt  of  the  Defendants. 

[  J.S  in  Form  1748  to  the  second  *,  continuing  ,•]  and  a  verdict 
having  been  rendered  in  favor  of  the  plaintiffs  [naming  the 
successful  plaintiffs'],  against  the  defendants  [naming  them], 
and  against  the  plaintiff  [naming  the  unsuccessful  plaintiff  ],  in 
favor  of  all  the  defendants,  and  in  favor  of  the  defendant 
[naming  him],  against  all  the  plaintiffs : 

Now,  on  motion  of  M.  IST.,  for  the  plaintiffs,  it  is  Adjudaed 
that  the  said  plaintiffs  [naming  them],  recover  of  the  defend- 
ants [naming  them],  dollars,  found  by  the  jury,  with 
dollars  costs  of  the  action,  making  together  dol- 
lars [or,  state  special  relief  as  in  Forms  1766,  &c.,  infra]. 

And  it  is  fuether  Adjudged,  that  as  to  the  said  plaintiff 
[naming  him],  the  complaint  be  dismissed  upon  the  merits  of 
the  action,  as  against  all  the  defendants,  and  that  they  recover 
of  the  said  [naming  him],  dollars  costs  of  the  action. 

And  it  is  euethek  Adjudged,  that  the  complaint  be  dismissed 
on  the  merits  of  the  action,  as  against  the  defendant  [naming 
him],  and  that  he  recover  of  all  the  plaintiffs  dollars, 

costs  of  the  action. 

1753.  Judgment  After  Stipulation  Reducing  Verdict. 

[As  in  Form  1748,  inserting  at  the  f :]  and  the  plaintiffs 
having  stipulated  to  deduct  from  the  said  verdict  the  sum  of 
dollars,  with  interest  thereon,  as  provided  in  the  order 
entered  herein  the  day  of  ,  18     . 

1754.  Judgment  on  Verdict  Subject  to  Opinion  of  the  Court. 
[Title  of  the  cause.] 

A  verdict  having  been  taken  in  this  cause  for  the  plaintiff, 
subject  to  the  opinion  of  the  c«)urt,  at  the  general  term,  on  a 
case  to  be  made  by  the  plaintiff,  and  the  case  having  been  heard 
at  said  term ;  now  on  motion  of  M.  K,  for  the  defendant,  and 
after  hearing  O.  P.,  for  the  plaintiff: 

It  is  ADJUDGED,  that  [c&o.,  as  in  other  forms]. 
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1765.  Judgment  after  Verdict  on  Issue  of  Fact  as  to  Some  De- 
fendants, Others  having  made  Default,  and  a  Reference 
hamng  been  had  as  to  Them. 

\Title  of  the  cause.']  [At  a  special  term,  c&o.] 

Thiis  cause  having  been  brought  on  for  hearing  upon  the 
verdict  of  the  jury  rendered  upon  the  issues  of  fact  made  and 
settled  in  this  action,  and  submitted  to  said  jury,  and  proof 
having  been  made  and  filed  of  the  service  of  the  summons  in 
this  action  upon  all  the  defendants,  more  than  twenty  days 
Bince,  and  personally  on  all  [except  the  unknown  owners,  and 
the  defendant  W.  V.,  who  is  an  absentee,  who  have  all  been 
served  by  publication,  pursuant  to  an  order  heretofore  made 
herein],  and  that  no  demurrer  or  answer  has  been  put  in  on 
behalf  of  any  defendant,  except  the  defendant  "W".  X.  [and  also 
the  defendant  T.  Z.,  who  is  an  infant,  and  has  put  in  the  usual 
general  answer  by  his  guardian  ad  litem,  not  controverting  any 
material  allegation  in  the  complaint] ,  and  that  the  complaint, 
and  due  notice  of  the  pendency  of  this  action,  were  filed  on  the 
day  of  J  18     ,  in  the  office  of  the  clerk  of  the  county 

of  .    And  on  reading  and  filing  said  proofs,  and  on  the 

pleadings  and  proceedings  in  this  action,  including  said  verdict, 
together  with  the  report  of  E.  F.,  referee  herein,  appointed  by 
an  order  of  the  court,  bearing  date  on  the        day  of        ,18     , 
whereby  it  appears  [&c.,  hriefly  stating  conclusion] ; 
It  is  Adjudged  [dontinuing  as  in  otherr forms]. 

1756.  Judgment  on  Trial  of  Issues  of  Fact  ly  the  Court. 
[  Title  of  the  cause.]  [At  a  special  term,  c&c] 

This  action  having  been  brought  to  a  trial  by  the  court  [a 
tvial  by  jury  having  been  duly  waived],  and  a  decision  therein 
having  been  rendered  for  the  plaintiff  [or,  defendant],  and  filed, 
now,  on  motion  of  M.  N.,  counsel  for  said 

It  is  Adjudged,  that,  &c.  [as  in  other  forms]. 

1757.  The  Same; — where  a  Beference  hasleen  h%d  after  Trial 

andhefore  Final  Judgment. 
[Title  of  the  cause.]  [At  a  special  term,  cfeo.] 

The  issues  in  this  cause  having  been  tried  by  the  court  with 
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out  a  jury,  and  the  written  decision  of  the  justice  holding  said 
court  having  been  made,  bearing  date  the  day  of  , 

18  ,  and  duly  filed,  and  an  order  of  reference  thereon  made, 
bearing  date  the  day  of  ?  18     j  duly  entered,  and 

the  report  of  the  referee  thereon,  bearing  date  the  day 

of  5  18     ;  made  and  filed,  by  which  it  appears  [briejly 

stating  conclusions  of  report^  : 

Now,  therefore,  on  due  proof  [that  the  complaint  and  notice 
of  the  pendency  of  this  action  was  filed  on  the  day  of        , 

18     ,  in  the  oflace  of  the  clerk  of  the  county  of  ,  and]  of 

the  service  of  due  notice  of  hearing  of  the  cause  on  all  the 
defendants,  and  on  motion  of  M.  N.  for  the  plaintiff,  and  after 
hearing  O.  P.  for  the  defendant,  no  one  else  appearing  for  any 
defendant. 

It  is  Adjudged  [&c.,  stating  relief  as  m  other  forms]. 

1758.  Judgment  upon  Trial  as  to  One  Defendant,  a/nd  Defa/ult 

as  to  Another  Defendant. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

This  action  having  been  brought  to  trial  at  a  special  term  of 
this  court  upon  the  issues  joined  upon  the  complaint  and  the 
answer  of  the  defendant  "W.  X.,  and  the  defendant  Y.  Z.  having 
been  duly  served  with  the  summons  and  complaint,  and  having 
appeared  by  Q.  E.,  his  attorney,  his  time  to  answer  having 
expired,  but  no  answer  from  him  having  been  received,  and  a 
trial  having  been  had,  and  testimony  having  been  taken,  and 
counsel  for  the  respective  parties  having  been  heard,  and  a 
decision  thereon  made  and  filed;  now,  on  motion  of  O.  P., 
plaintiff's  attorney: 

It  is  Adjudged,  [&c.,  stating  relief  as  in.  other  forms]. 

1759.  The  Same  y — where  there  are  Defendants  Not  Answer- 
vrvg,  as  to  whom  Proof  of  Foots  is  Necessary,  and  is  Talcen 
iy  the  Goy/rt  without  Reference. 

{Title  of  the  cause.]  [At  a  special  term,  (&o.] 

This  cause  having  been  brought  on  for  hearing  and  trial  on 
the  issues  of  fact  joined  by  the  answer  of  the  defendant,  T.  Z., 
and  the  written  decision  of  Mr.  Justice  ,  [or,  and  the 


JUDGMENT.  545 


After  Trial  by  the  Court : — hy  Referee. 


verdict  of  the  j  ary],  by  -whom  said  issues  of  fact  were  tried, 
liaving  beea  filed,  and  due  proof  being  made  of  the  filing  of 
the  complaint  and  of  the  notice  of  the  pendency  of  this  action, 
on  the  day  of  18     ,  in  the  office  of  the  clerk  of 

the  county  of  ,  [where  the  mortgaged  premises  are  situ- 

ated], and  of  service  of  the  summons  in  this  action  more  than 
twenty  days  since  on  all  the  defendants  personally  [except,  &c., 
as  in  preceding  form],  and  that  no  demurrer  or  answer  has 
been  put  in  on  behalf  of  any  of  the  defendants,  except  the  said 
defendant  T.  Z.,  and  except  also  the  infant  defendant  W.  X., 
who  has  put  in  the  usual  general  answer  by  his  guardian  ad 
litem']  [continuing  as  in  other  forms], 

1760.  Judgment  where  Part  of  the  Issues  were  Tried  With  a 
Jury,  and  a  Part  Without,  and  Questions  of  Law  were  He- 
served. 

[Title  of  the  cau^e.]  [At  a  special  term,  cfcc.j 

This  case  having  been  tried  before  Mr.  Justice  ,  and  a 

jury,  as  to  certain  issues,  and  by  the  said  judge  without  a  jury 
as  to  the  residue,  and  the  questions  of  law  having  been  reserved 
for  argument  before  said  justice,  and  the  same  having  been 
argued ;  now,  on  motion  of  M.  N.  for  the  defendants. 

It  is  Oedered  and  Adjudged  that  the  complaint  be,  and  the 
same  is  hereby  dismissed,  without  costs  to  either  party  as 
against  the  other. 

1761.  Judgment  on  Report  of  Referee  ;—for  Plaviitiff. 

[Title  of  the  cause.] 

This  cause  having  been  referred  to  E.  F.,  Esq.,  to  hear  and 
determine  the  same,  and  his  report  having  been  filed,  whereby 
he  finds  *  to  be  due  from  the  defendants  to  the  plaintiffs  the 
sum  of  dollars ;  now,  on  motion  of  M.  N.,  plaintiffs' 

attorney, 

It  is  Adjudged  that  the  plaintiffs  do  recover  of  the  defend- 
ants the  said  sum,  with  dollars  costs  and  disbursements, 
amounting  in  the  whole  to  the  sum  of  dollars  [m\  state 
ipeoial  relief  as  in  Forms  1766-1814:,  infra]. 

Vol.  n.— 35 
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1762.  The  Same  ;— for  Defendant. 

[As  above  to  the  *,  continuvng  .•]  for  the  defendants ;  now,  on 
motion  of  M.  N,,  attorney  for  defendants, 

It  is  Adjudged  that  the  complaint  herein  be  dismissed  on  the 
merits  of  the  action ;  and  that  the  defendants  recover  of  the 
plaintiffs  dollars  costs. 

1763.  Judgment  where  an  Issue  of  Fact  as  to  one  Defendant 
has  heen  Tried  hy  a  Referee,  and  a  Reference  had  on  De- 
fault of  other  Defendants,  and  Exceptions  have  heen  taken  to 
the  Report. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

This  cause  having  been  brought  on .  for  hearing,  upon  the 
pleadings  and  proceedings  therein,  including  the  report  of  R. 
F.,  the  referee  to  whom  the  issues  of  fact  joined  by  the  answer 
of  W.  X.  were  referred,  to  hear  and  determine ;  and,  also  [the 
report  of  S.  F.],  to  whom  it  was  referred,  to  compute  the  amount 
due  to  the  plaintiff  upon  the  bond  and  mortgage  mentioned  in 
the  complaint  [and  if  there  are  infant  defendants  having  an- 
swered generally,  or,  absentee  defendants,  add,  and  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  complaint,  and  ex- 
amine the  plaintiff  or  his  agent  on  oa^^h  as  to  any  payments 
made,  and  which  ought  to  be  credited  on  said  bond  and  mort- 
gage], which  report  was  filed  on  the  day  of  18 
[and,  also,  upon  the  exceptions  to  said  report,  made  and  filed 
thereto  on  behalf  of  the  defendant  W.  X.] ;  and  due  proof  hav- 
ing been  made  by  affidavit  of  M.  N.  [of  the  filing  of  the  com- 
plaint, and  notice  oi  lis  pendens  in  the  office  of  the  clerk  of  the 
.county  of  ,,  on  the  day  of  ,1%,  and]  of  the 
service  of  summons  in  this  action  on  all  the  defendants,  more 
than  twenty  days  since  ;  and  that  no  demurrer  or  answer  has 
oeen  put  in  on  behalf  of  any  of  the  defendants,  except  the  de- 
fendant W.  X.,  the  issue  joined  on  which  was  refei'red  as  afore- 
said, which  affidavit  of  M.  N.  has  beenifiled : 

Now,  THEEEFOEB,  on  the  coming  in  of  said  report  [with  the 
exceptions  thereto],  and  after  hearing  counsel  for  the  respec- 
tive parties,  on  motion  of  O.  P.,  attorney  for  the  plaintiff, 
It  is  Adjudged  that  the  said  report  of  the  said  referee  be,  and 
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the  same  hereby  is,  in  all  things,  confirmed  [and  that  the  said 
exceptions  be  overruled  and  disallowed,  or,  cohere  any  excep- 
tions are  sustained,  say,  that  the  first  and  third  of  said  excep- 
tions be,  and  the  same  hereby  are  overruled,  and  the  second 
exception  is  allowed ;  and  that  said  report  is  modified  accord- 
ingly, by  reversing  the  finding  of  said  referee  on  the  matter 
so  excepted  to  in  the  second  exception,  and  disallowing,  &c., 
stating  the  modification  /  and  that  said  report,  a,s  so  modified, 
hereby  is  confirmed]. 

And  it  is  further  Adjudged  [&c.,  as.inforrn^  1766,  cfec] 


1764.  Judgment  on  Report  after  Reference  of  a  Olmm  against 
Mcecuior  or  Administrator. 

[Title  of  the  cause.} 

The  claim  of  the  above-named  A.  B.  against  the  estate  of 
W.  X.,  deceased,  having  been  presented  to  T.  Z.,  his  adminis- 
trator [or,  executor],  the  above-named  defendant,  and  the  same 
having  been  disputed  and  rejected  by  him ;  and  by  consent  of 
the  parties,  and  with  the  approval  of  the  surrogate,  the  same 
having  been  referred  to  E.  F.,  Esq.,  as  sole  referee,  to  hear  and 
determine  the  matters  in  controversy,  pursuant  to  the  statute, 
and  he  having  made  his  report  thereon ;  now,  on  motion  of 
M.  !N".  for  said  A.  B.,  and  after  hearing  O.  P.  for  said  adminisr 
trator  [or,  executor] : 

Oedeeed,  that  said  report  be,  and  hereby  is,  confirmed ;  (5) 
and  it  is  hereby  adjudged  that  said  A.  B.  do  recover  of  said 
y.  Z.,  administrator  of  the  goods,  chattels,  and  credits  which 
were  of  the  said  W.  X.,  deceased  [or,  executor  of  the  last  will 
and  testament  of  said  W.  X.,  deceased],  the  sum  of  dol- 

lars so  found  due  by  the  referee,  as  appears  by  his  report,  and 
also  dollars,  interest  thereon  from  the  date  of  said  report, 

and  dollars  for  referee's  fees  and  other  disbursements 


(5)  Upon  a  reference  under  2  Rev.  or  others  apppinted  in  their  places. 

Stat.,  89,  90,  the  court  have  no  power  Coe  «.  Coe,  14  AVbotts'  Pr.,  86 ;  S.  C. 

to  order  judgment  against  the  report  less  fully  reported,  37  Barl.,  233. 

of  the  referee.    It  must  be  confirmed,  It  is  irregular  to  enter  judgment 

and  judgment  ordered  thereon ;  or  it  upon  the  report  without  an  application 

must  be  set  aside,  in  which  case  a  new  to   the   coijrt.    Radley  v.  Fisher,  34 

trial  follows  before  the  same  referees.  How.  Pr.,  404. 
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herein,  amounting  in  the  whole  to  dollars,  to  be  levied 

and  collected  of  the  goods,  chattels,  and  credits  of  said  "W.  X., 
deceased,  in  the  hands  of  said  Y.  Z.,  administrator,  to  be  admin- 
istered. 

1765.  Order  for  Judgment,  with  Lea/be  to  Turn  Case  into 
Hill,  c&o. 
[Title  of  the  cause.] 

This  cause  having  come  on  for  hearing  upon  the  case  made, 
subject  to  the  opinion  of  the  court,  and  on  motion  of  M.  N.  for 
the  defendant,  after  hearing  0.  P.  for  the  plaintiff : 

Oedbeed,  that  judgment  be  rendered  for  the  defendant, 
subject  to  the  provision  in  the  case  allowing  either  party  to 
turn  the  case  into  a  bill  of  exceptions  or  special  verdict ;  the 
usual  time  for' the  service  of  such  bill  of  exceptions,  or  special 
verdict,  and  amendments,  and  for  settlement  thereof,  being 
hereby  granted,  to  commence  from  the  date  of  the  entry  of  this 
order. 


Section  VI. 

STATEMENTS  OF  BELIEF  APPEOPEIATE  TO  VARIOUS  SPECIAL  CASES. 

[For  the  greater  convenience  of  the  practitioner,  these  special  judgments 
are  thus  separately  presented,  in  order  that  they  may  be  more  readily  united 
with  whichever  form  of  recitals,  in  the  two  previous  sections,  is  appropriate 
to  set  forth  the  proceedings  which  have  been  had  in  the  cause.] 

I.  Judgments  for  money  in  spbciai  cases. 

1766   For  penalty  of  contract  or  bond , p.  550 

1767.  In  Qui  tarn  action 550 

1768.  In  action  for  double  or  treble  damages 551 

1769.  On  electing  meliora  damna 551 

1770.  Where  plaintiff's  recovery  entitles  defendant  to  costs 551 

1771.  Provisioii  for  costs  of  the  whole  action  against  the  original 

defendants,  and  of  a  part  of  it  against  a  defendant  brought 
in  pending  the  action 653 

1772.  Against  executor  or  administrator 552 

1773.  The  same ;— with  co3ts  adjudged  under  2  Rev.  Stat.,  90 552 

1774.  In  action  In  the  nature  of  scire  facias 553 

n.  Judgments  in  actions  fok  chattels  (Replevin). 

1775.  For  recovery  of  possession 554 

1776.  For  confirmation  of  possession 554 
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m.  In  actions  fok  lands  (Ejectment). 

1777.  For  recovery  of  possession,  witli  damages,  &c , 555 

1778.  For  damages  where  plaintiff's  title  expired  before  trial 555 

IV.  Peepbttjal  injunction. 

1779.  Against  constructuig  or  authorizing  railroad 555 

1780.  Against  shows  or  theatricals  on  Sunday 556 

1781.  Establishing  .title  to  an  incorporeal  hereditament,  and  en- 

joining interference  therewith 556 

1783.  Against  collecting  a  judgment 557 

V.  iNTBUPliBADBK. 

1783.  Order  for  judgment  and  reference 557 

VI.  Judgments  in  creditoes'  suits. 

1784.  Setting  aside  conveyance,  with  leave  to  proceed  on  execution  558 

1785.  Settiug  aside  sale  and  a  general  assignment,  and  directing 

transfer  to  receiver 559 

1786.  The  same ; — directing  sale  by  the  sheriff 561 

1787.  Provision  setting  off  costs  of  defendant  against  plaintiff's 

judgment 561 

Vn.  For  cancellation  op  instrument. 

1788.  Declaring  gift  void 561 

VIII.  Lost  will. 

1789.  Judgment  establishing  the  will 563 

1790.  Exemplified  copy  of  the  same 563 

IX.  Fob  specific  performance. 

1791.  Against  vendor 563 

1793.  Against  purchaser 564 

X.  For  poeeclosuee.  \ 

1793.  Ordinary  form  of  judgment  where  there  is  no  defence,  the 

whole  debt  being  due  and  the  whole  property  to  be  sold.  565 

1794.  The  same : — ^where  only  part  is  due,  and  the  property  can  be 

sold  in  parcels • 568 

1795.  The  same  ;^where  only  part  is  due,  and  the  whole  property 

is  to  be  sold 569 

1796.  Recital  where  the  amount  is  confputed  by  the  court  without 

a  reference 571 

1797.  Decree  for  deficiency  against  a  mere  surety 571 

1798.  For  strict  foreclosure 373 

XL  For  redemption. 

1799.  Ordinaryform 573 

1800.  Another  form ; — apportioning  the  redemption-money,  allow- 

ing taxes  paid,  and  directing  conveyances 578 

1801.  Affidavit  by  mortgagee  of  non-payment  of  money 576 

1803.  Final  order  dismissing  the  action 576 

Xn.  Fob  partition. 

1803.  Final  judgment  for  actual  partition 576 

1804.  The  same ; — where  compensation  is  to  be  made  for  equality  577 

1805.  Final  judgment  for  sale 578 

XIIL  Foe  detbrmination  op  conflicting  claims  to  real  i-roperty, 

AND  FOR  admeasurement  OP  DOWER. 

1806.  For  determination  of  conflicting  claims 580 
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1807.  For  admeasurement  of  doWer " : . . .  581 

XIV.  Title  to  opiPiCB  {quo  warranto). 

1808.  In  favor  of  claimant 681 

1800.  In  favor  of  incumbent 582 

XV.  Fob  divokce. 

1810.  Declaring  nullity  of  marriage 583 

1811.  Divorce  for  adultery ^ 583 

1813.  The  same ; — ^where  the  question  of  alimony  is  reserved  and 

referred 585 

1813.  Recital  in  case  of  adultery,  where  the  usual  reference  to  take 

proof  lias  been  had 58(j 

1814  Judgment  for  limited  divorce 586 


I.  Money  Judgments  in  Special  Cases. 

1766.  Upon  Bond  Conditioned  Otherwise  than  for  Payment  of 
Money  ;  or  IJpon  Penalty  for  Non-performance  of  Agree- 
ment, {a) 

[Peoite  proceedings  as  in  commencement  of  preceding  forms  ; 
and  also  the  verdict,  decision,  or  report,  stating  its  conclusion, — 
e.  g.,  thus.'l  whereby  it  appears  that  the  defendant  made  his 
bond,  as  alleged  in  the  complaint,  and  that  the  assignnaent 
therein  of  breaches  is  true,  and  that  the  plaintiff  is  now  entitled 
to  recover  dollars  damages  therefor ;  now, 

It  is  Adjudged,  that  the  plaintiff  recover  of  the  defendant 
dollars  [the  amount  of  the  penalty^  together  with 
dollars  costs  and  disbursements  of  this  action,  amounting  in  the 
whole  to  dollars.    ^ 

And  it  is  further  Adjudged,  that  the  plaintiff  may  have 
execution  to  collect  said  damages  on  occasion  of  the  aforesaid 
breaches,  with  interest  thereon  from  the  [day  of  assessment], 
and  said  costs,  which  amount  together  to  dollars. 

1767.  In  Qui  Tarn  Action. 

.    [Pecite proceedings,  and  the  verdict,  decision,  or  report,  as  im, 
Forms  1700-1764,  and  continue :]  therefore : 

(a)  This  form  of  judgment,  wMch  is  judgment  in  such  a  case  is  rendered  on 

prescribed  by  3  Rev.  Stat.,  378,  is  not  demurrer,  a  reference  or  TVrit  of  inquiry 

abrogated  by  the  Code.    Mayor,  &c.,  of  should  be  ordered  to  assess  the  dama 

N.  Y.  V.  Lyons,  24  Mow.  Pr.,  280.    If  ges.    Smith  «.  Jansen,  8  Johns.,  111. 
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It  is  Adjudged,  that  the  plaintiff  recover  of  the  said  defend- 
ant, for  the  People  of  the  State  of  New  York,  and  for  said 
plaintiff,  the  sum  of  dollars,  in  the  [first  cause  of  action 

in  the]  complaint  mentioned ;  and  that  the  People  aforesaid 
have  one  moiety  thereof  to  their  own  use,  and  the  said  plaintiff 
the  other  moiety  thereof  to  his  own  use,  according  to  the 
statute. 

1768.  In  Action  for  Double  or  Treble  Damages. 

[^Recite proceedi7igs,  c&g.,  continuing  f\  therefore: 
It  is  Adjudged,  that  the  plaintiff  recover  of  said  defendant 
double  [or,  treble]  the  amount  of  the  damages  so  as  aforesaid 
found  by  said  jurors  \or,  assessed  by  said  sheriff's  jury],  togeth- 
er with  dollars,  his  costs  of  this  action,  amounting  in  the 
whole  to  dollars. 

1769.  On  Electing  Meliora  Damna. 

[Recite proceedings  aud  verdict,  continuing:']  And  the  plain- 
tiff now  electing  to  recover  against  all  the  said  defendants  the 
said  sum  of  dollars  [the  larger  surri],  found  by  said  jurors 

against  the  defendant  Y.  Z.,  remits  the  sum  of  dollars 

and  dollars,  found  by  said  jurors  against  the  defendants 

W.  X.  and  U.  V.  respectively ;  therefore : 

It  is  Adjudged,  that  the  plaintiff  recover  of  said  [naming  all 
the  defendants']  dollars,  together  with  dollars,  his 

costs  of  this  aetioDy  amounting  in  the  whole  to  dollars, 

1770.    Where  the  Plaintiff'' s  Recovery  Entitles  Defendant  to 

Costs. 
Recitals  of  proceedings  and  verdict,  decision,  or  report,  as  in 
Eorm.s  1100-1704:,  continuing :  and  it  appearing  that  this  ac- 
tion, being  one  of  which  a  court  of  justice  of  the  peace  has 
jurisdiction,  the  plaintiff  is  not  entitled  to  costs  [or,  the  plain- 
tiff not  having  recovered  so  much  as  fifty  dollars,  he  is  not  en- 
titled to  costs],  and  the  defendant  is  entitled  to  costs  against  the 

plaintiff:  „    ,        '.     , 

It  is  AD.ruDGED,  that  the  plaintiff  recover  ol  the  defendant 
dollars,  his  damages  so  found  [or,  assessed]  ;  and  that 
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the  defendant  be  allowed  his  costs  of  this  action,  amounting 
to  dollars ;  and  that  the  defendant  after  deducting  said 

sum  of  [damages]  from  said  sum  of  [costs],  do  recover  of  the 
plaintiff,  and  have  execution  for  the  sum  of  dollars,  the 

residue  of  said  costs. 

1771.  Provision  for  Costs  of  tlie  Whole  Action  against  Original 
Defendants,  and  of  a  Part  of  it  against  a  Defendant  Drought 
in  Pending  the  Action,  (b) 

And  it  is  further  Adjudged,  that  the  said  plaintiff  have  judg- 
ment against  the  said  defendants  "W.  X.  and  Y.  Z.  for  the  sum 
of  dollars  for  his  costs  and  chai-ges ;  and  that  he  have 

judgment  against  the  said  defendant  W.  Y.  for  the  sum  of 
dollars,  for  such  of  the  aforesaid  costs  and  charges  as  have  ac- 
crued to  the  plaintiff  since  the  day  of  >  18     ,  when 
the  said  W.  V.  was  made  a  party-defendant. 

1772.  Against  Executor  or  Admvnistraior. 

[Recite  jproceedings  and  verdict,  decision,  or  report,  as  in 
Forms  1700-1764,  continuing  .•] 

Therefore,  it  is  Adjudged,  that  said  plaintiff  recover  against 
said  defendant  as  executor  of  the  will  of  M.  IST.,  deceased  [or, 
administrator  of  the  goods,  chattels,  and  credits  which  were  of 
M.  N.,  deceased],  dollars,  to  be  levied  and  collected  of  the 

goods,  and  chattels,  and  credits  of  said  M.  IS",  in  the  hands  of 
said  defendant  to  be  administered  [or,  which  shall  hereafter 
come  to  the  hands  of  said  defendant  to  be  administered],  * 
together  with  dollars  costs  of  this  action,  to  be  levied  in 

the  same  manner  as  aforesaid  [or,  if  chargeable  on  defendant 
personally,  say,  to  be  levied  of  the  proper  goods,  chattels,  lands, 
and  tenements  of  the  said  defendant,  in  case  the  same  cannot  be 
levied  of  the  goods  and  chattels  of  the  said  M.  N.,  as  aforesaid]. 

1773.  The  Same  ; — with  Costs  Adjudged  under  2  Rev.  Stat,  90 

[As  above  to  the  *,  continuing  .•]  And  it  appearing  now  to 
the  court  that  the  demands  of  the  plaintiff  now  recovered,  were 

(5)  This  form  is  from  Murray  v.  Sharp,  1  Bosw.,  539. 
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respectively  [or,  the  demand,  &c.,  was]  within  six  months 
after  the  first  publication  of  the  notice  for  claims  given  by  said 
defendant  as  executor  [or,  administrator],  duly  presented  to  him 
by  the  plaintiff,  pursuant  to  the  statute ;  and  that  the  payment 
thereof  was  by  said  defendant  unreasonably  resisted  [or,  neg- 
lected ;  or,  and  that  said  defendant  refi;sed  to  refer  the  same, 
although  the  plaintiff  offered  to  refer  the  same  according  to  the 
statute] : 

Therefore,  it  is  further  Adjudged,  that  the  said  plaintiff 
recover  of  the  said  defendant  dollars  costs  of  said  action, 

to  be  levied  [ca7icludlng  as  in  preceding  forin\. 

1774.  Judgment  in  Action  in  the  Nature  of  Scire  Facias. 

[Recite  jpi-oceedings  as  in  Forms  1700-1764,  continuing  fl 
And  it  appearing  that  the  action  is-  brought  to  continue  the 
action  mentioned  in  the  complaint  herein,  in  the  name  of 
the  above-named  plaintiff,  as  executor .  of,  and  in  lieu  and 
place  of  M.  N., . deceased,  the  former  plaintiff  therein;  and, 
also,  to  obtain  execution,  in  the  name  of  the  plaintiff,  of  the 
judgment  mentioned  in  the  complaint  herein,  according  to 
the  force,  form,  and  effect  thereof,  and  of  the  recovery  there- 
in, and  certain  findings  of  fact  and  conclusions  of  law  being 
made  by  this  court ;  now  on  motion  of  O.  P.,  for  the  plaintiff 
herein : 

It  is  Adjudged,  that  the  said  action  mentioned  in  the  com- 
plaint herein  be  continued  in  the  name  of  the  plaintiff,  A.  B., 
as  executor  of  the  said  M.  N.,  deceased ;  and  that  the  said  A. 
B.,  as  executor  as  aforesaid,  have  execution  of  the  aforesaid 
judgment  for  the  damages  and  costs  aforesaid,  and  the  interest 
thereon,  against  the  said  defendant,  with  the  like  effect  as  if  the 
said  M.  ]Sr.  had  not  died,  according  to  the  force,  form,  and  effect 
of  the  said  judgment. 

And  it  is  further  Adjudged,  that  the  plaintiff  recover  of  the 
said  defendant  dollars,  for  his  costs  and  disbursements  in 

this  action ;  and  that  the  plaintiff  have  execution  therefor. 
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n.   Judgments  in  Actions  fob  Chattels  (Keplevin). 
1775.  For  Becovery  of  Possession,  (c) 

[Becitals  of  proceedings  and  verdict,  decision,  or  report,  as  in 
Forms  1700-1764,  continuing:']  and  the  value  of  the  property- 
claimed  [and  damages  for  the  detention  thereof],  having  beei 
assessed  at  dollars,  by  the  jury  [or,  by  a  sheriff's  jury  \)y 

the  direction  of  the  court,  or,  by  said  referee] :  * 

Therefore,  it  is  Adjudged,  that  the  plaintiff  [or,  defendant] 
recover  of  the  defendant  the  possession  of  the  personal  property 
described  in  the  complaint  [or,  the  follovsring  described  personal 
property — description] :  or  dollars,  in  case  a  delivery  of 

said  property  cannot  be  had;  and,  also,  that  he  recover  [ 
dollars  damages,  together  -vvith]  dollars  costs,  amounting 

in  the  whole  to  dollars. 

1776.  For  Confirmation  of  Possession. 

[As  in  preceding  form,  to  the  *,  continuing :]  and  the  prop- 
erty claimed  having  been  taken  into  the  possession  of  the 
plaintiff  [or,  defendant],  therefore  : 

It  is  Adjudged,  that  the  plaintiff  [or,  defendant]  have  and 
retain  possession  of  the  personal  property  described  in  the  com- 
plaint [and  also  recover  dollars  damages],  together  with 
dollars  costs  of  this  action,  amounting  in  the  whole 


to  dollars. 


(c)  In  an  action  to  recover  possession  to  be  corrected  ty  motion.    But  where 

of  specific  personal  property,  if  it  has  the  referee  erroneously  directs  an  ahso- 

not    heeu    delivered  to  plaintiff,  the  -lute  instead  of  an  alternative  judg- 

judgment  must  be  the  alternative  one  ment,  this  is  a  ground  for  a  reversal  of 

prescribed  by  section  277  of  the  Code,  the  judgment  on  the  merits.   Ingersoll 

as  above.    Wood  v.  Orser,  35  N.  Y.,  d.  Bostwick,  22  N.  T.,  425. 

348.  The  same  form  is  the  proper  one  for 

Where  the  referee  directs  a  judg-  a  judgment  in  favor  of  the  defendant, 

ment  thus  in  the  alternative,  entering  where  the  plaintiff  has  had  a  delivery 

judgment  on  the  record  for  the  value  of  the  property,  but  fails  in  the  action. 

of  the  prcperty  only,  is  an  irregularity  Seaman  «.  Luce,  23  Bar!}.,  240. 
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in.  JtTOGMENTs  IN  AoTioNS  FOE  Lands  (Ejectment). 
1777.  For  the  ReGovenj  of  Possession,  with  Damages,  c&o. 

{Recitals  of  proceedings,  and  verdict,  decision,  or  report,  as 
in  Forms  1700-1760,  continuing  .•]  therefore  : 

It  is  Adjudged,  that  the  plaintiff  [naming  him]  recover  of 
the  defendant  \namiiig  him']  *  the  possession  of  the  real  prop- 
erty described  in  the  complaint  [or,  if  only  a  part  is  recovered, 
the  following-described  real  property :  description'} ;  and,  fur- 
ther, that  he  recover  of  tlie  defendant  [the  sum  of  dollars, 
damages  for  the  withholding  thereof,  and  also  dollars  for 
the  rents  and  profits  thereof,  and]  dollars  costs  of  this 
action,  amounting  in  the  whole  to            dollars. 

1778.  Fo7'  Damages  where  Plaintiff'' s  Title  Expired  Before 

Trial,  {d) 

[As  above,  to  the  *,  continuing:]  dollars  damages  for 

the  withholding  of  the  premises  described  in  the  complaint 
prior  to  the  day  of  ,  when  the  plaintiff's  title 

expired  [and  also  dollars  for  the  rents  and  profits  thereof], 

and  dollars  costs  of  this  action,  amounting  in  the  whole 

to  dollars.     And  as  to  possession  of  said  premises : 

It  is  Adjudged,  that  the  defendant  go  without  day. 


IV.  Judgments  of  Peepetual  Injunction,  {e) 
1779.  Fnjoining  Construction  or  Authorization  of  Railroad. 
[Recitals  as  in  Fortns  1700-1760,  continuing :] 

(d)  If  the  title  of  plaintiflF  expires  to  exist  before  trial,  and  is  not  confined 

after  tlie  commencement  of  the  suit,  to  cases  in  whicli  the  title  expires  by 

but  before  the  trial,  the  verdict  is  to  be  its  own    limitation.     And   it   is  not 

returned  according  to  the   fact,  and  necessary  to  file  a  supplemental  answer 

judgment  entered  for  plaintiff  for  his  to  enable  defendant  to  avail  himself  of 

damages,  by  reason  of  the  withholding  this  provision.    Lang  v.  Wilbraham,  3 

of  the  possession  only.    3  Bev.  Stat.,  Duer,  171. 
308,  §  81 .  («)  For  other  forms,  consult  the  chap- 

This  rule  applies  to  aU  cases  where  ter  of  Injunctions,  ante,  pp.  334-353. 
plaintiff's  title  from  any  cause,  ceases 
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It  is  therefore  Oedeebd  and  Adjudged,  that  the  said  defend- 
ants [names],  and  each  of  them,  and  all  persons  claiming  under 
them,  or  acting  under  the  authority  and  direction  of  them,  or 
either  of  them,  are  hereby  perpetually  enjoined  and  restrained^ 
from  entering  into  or  upon  said  street,  called  Broadway,  for  the 
purpose  of  laying  or  establishing  a  railr.oad  therein,  under  the 
grant  or  resolution  of  said  common  council,  above  referred  to. 

And  it  is  further  Oedkeed  and  Adjudged,  that  the  said 
defendants,  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New  York,  be,  and  they  hereby  are,  perpetually  enjoined 
and  restrained  from  granting  to  any  person  or  persons  whomso- 
ever, the  exclusive  right,  liberty,  and  privilege  of  laying  down 
or  constructing  a  railroad  in  Broadway. 

1780.  Eryoining  Shows  or  Theatricals  on  Sunday. 

[Jieoitals  as  in  Forms  1700-1760,  continuing  ,•]  therefore : 
It  is  Adjudged,  that  the  defendants  be,  and  they  hereby  are, 
perpetually  enjoined  from  using  the  premises  mentioned  in  the 
complaint,  or  any  part  thereof,  as  a  place  of  public  entertain- 
ment on  Sundays  or  Sunday  evenings. 

1781.  EstablisJoing  Title  to  an  Incorporeal  Hereditament,  and 
Perpetually  Enjoining  Defendants  from  Interfering  There- 
with, if) 

\_Recitals  as  in  Forms  1700-1760,  continuing  .•] 
It  is  Adjudged,  that  the  right  and  title  of  the  said  plaintiff 
A.  B.  is  hereby  fully  and  absolutely  established  to  the  wharfage 
of  the  whole  pier  JSTo.  16,  East  Eiver,  in  the  city  of  New 
York,  together  with  all  and  all  manner  of  cranage,  slippage, 
profits,  benefits,  advantages,  and  emoluments  growing,  arising, 
or  accruing  from  said  pier,  or  from  any  part  thereof,  or  by  or 
from  the  northerly  side  of  the  slip,  at  the  foot  of  Wall-street, 
between  piers  Nos.  15  and  16,  and  adjacent  to  said  pier  No. 
16. 

And  it  is  further  Ordeeed  and  Adjudged,  that  the  defendants 

(/)  TMs  form  is  from  Murray  d.    are  here  omitted,  set  forth  tlie  facts 
Bharp,  1  Boaw.,  539.  and  conclusions  of  law  found  by  the 

The  recitals  of  the  judgment,  -which    judge. 
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W.  X.  and  T,  Z.,  their  agents,  servants,  and  all  others  acting 
through  or  under  them,  be,  and  they  ,are  hereby,  perpetually 
enjoined  from  constructing,  building,  or  erecting  any  bridge, 
fenders,  or  other  erections  or  obstructions,  in  or  upon  the 
northerly  side  of  the  slip  aforesaid,  adjacent  to  said  pier  No.  16, 
and  from  taking  possession  of  or  occupying  the  same,  or  from 
doing  any  other  act  by  means  whereof  vessels  may  be  prevent- 
ed from  having  uninterrupted  and  free  passage  to  and  from 
pier  No.  16  on  the  southerly  side  or  the  end  thereof,  or  from 
having  the  free  and  uninterrupted  use  and  occupation  of  the 
berths  on  said  southerly  side  and  end  of  the  said  pier.  • 

1782.  Eryoining  the  Collection  of  a  Judgment. 

[Recite  proceedings,  and  verdict,  decision,  or  report,  as  tn 
Forms  1700-1760,  continuing:^  and  it  appearing  that  the 
plaintiffs  are  entitled  to  relief  in  respect  to  the  judgment  men- 
tioned in<  the  complaint,  on  the  ground  that  the  recovery  of  the 
same  was  had  by  [fraud  on  the  part  of  the  defendants]  : 

It  is  therefore  Adjudged,  that  the  defendants,  and  each  of 
them,  and  their  agents,  be  perpetually  enjoined  from  collecting, 
or  in  any  wise  enforcing,  said  judgment ;  and  that  the  same  be 
deemed,  and  hereby  is  declared,  void  and  of  no  effect. 

And  it  is  further  Adjudged,  that  the  plaintiffs  recover  of  the 
defendants  dollars  costs  of  this  action. 


V.  Inteepleadee. 
1783.  Order  for  Judgment  and  Hefermce.  (g) 

[Recitals  of' proceedings  as  in  other  cases,  continuing  /] 
Thereupon  it  is  Ordered  and  Adjudged,  that  the  said  com- 
plaint [or,  bill  of  interpleader]  is  properly  brought  by  the  plain- 
tiffs in  this  action ;  that  the  plaintiffs  be  paid  their  costs  of  this 
action,  to  be  taxed  by  deducting  the  same  from  out  of  the  fund 
in  the  complaint  mentioned,  and  dollars  as  an  additional 

allowance ;  and  that  the  plaintiffs  thereupon,  within  thirty  days 


{g)  This  form  is  sustained  by  City  Bank.  s.  Bangs,  3  Paige,  570 ;  Hatch  » 
Beebe,  M8.,  1864. 
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next  hereafter,  pay  into  court,  and  deposit  the  amount  of  the 
residue  of  said  fund,  principal  and  interest  to  the  time  of  such 
payment,  with  the  clerk  of  this  court,  for  the  benefit  of  such  oi 
the  defendants  as  shall  be  found  to  be  entitled  thereto ;  and 
that  the  plaintiffs  so  paying  said  amount  into  court,  and  de- 
positing the  same  with  the  clerk  of  this  court,  be  dismissed 
from  the  further  prosecution  of  this  action,  and  thereupon  be 
released,  acquitted,  and  discharged  from  all  claims  or  liability 
to  either  or  any  of  the  defendants  in  this  action,  for,  upon,  or 
by  reason  of  said  fund,  on  the  payment  thereof  into  court  as 
aforesaid. 

And  it  is  further  Okdeeed,  Adjudged,  and  Decreed,  that  the 
said  defendants  do  interplead,  settle,  and  adjust  their  several 
claims,  demands,  and  matters  in  controversy  in  this  action,  as 
between  themselves. 

[And,  for  that  purjjose,  it  is  further  Ordered  and  Adjudged, 
that  it  be,  and  is  hereby  referred  to  K.  F.,  Esq.,  connsellor-at- 
law,  of  ,  as  sole  referee,  to  hear  and  determine  the  same, 

fourteen  days'  notice  of  such  hearing  to  be  first  given  to  the 
respective  defendants,  or  their  attorneys,  with  power  to  require 
said  several  defendants  to  present,  try,  and  determine  their 
several  and  respective  claims  to  said  fund  in  controversy  before 
him,  in  such  manner  and  under  such  regulations  as  he  may 
deem  just  and  proper. 

That  the  said  referee,  among  other  things,  examine,  ascertain, 
and  determine  which  of  said  defendants  is  entitled  to  the  said 
fund  so  deposited  with  the  clerk  of  this  court ;  and  if  he  ehall 
be  of  the  opinion  that  any  one  or  more  of  the  said  defendants 
is,  or  are,  equitably  entitled  to  have  a  share  ia  the  same,  that 
said  referee  also  ascertain  and  determine  what  portion  of  said 
fund  belongs  to  each ;  and  that  said  referee  do  find,  decide,  and 
report  thereon  with  all  convenient  speed.] 

VI.   Judgments  in  Creditors'  Suits. 

1784.  Setting  Aside  Conveyance,  with  Lea/ve  to  Proceed  on 
Execution. 

\Recitals  as  m  Forms  1700-1760,  continuing  .•] 

It  is  Adjudged,  that  the  conveyance  [describing  ii]  dated  the 
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day  of  J  18     ,  executed  by  the  defendant  T.  Z.  to 

the  defendant  W.  X.,  was  made  with  intent  to  defraud  the 
creditors  of  the  said  Y.  Z.,  and  is  void  as  against  the  plaintiff  in 
this  action;  and  that  the  judgment  confessed  by  the  defendant 
,  Y.  Z.  in  favor  of  the  defendant  U.  V.  in  the  court,  and 

entered  in  the  office  of  the  clerk  of  ,  for  dollars, 

was  made  with  intent  to  defraud  the  creditors  of  said  Y.  Zj  [or, 
is  insufficient,  and,  in  law,  fraudulent  as  against  the  creditors 
of  said  Y.  Z. ;]  and  that  the  same,  and  all  the  proceedings 
thereon,  the  execution,  and  the  sale  thereunder,  and  the  sheriff's 
certificate  of  sale,  bearing  date  the  day  of  ,  18     , 

and  his  deed,  bearing  date  the  day  of  ,  18     ,  to  the 

defendant  S.  T.,  in  pursuance  thereof,  are  each  and  all  void  as 
against  the  plaintiff  in  this  action  [andsaidjudgmentis  ordered  to 
be  cancelled  and  discharged  of  record  by  the  clerk  of  this  court]. 

And  it  is  further  Adjudged,  that  the  plaintiff  recover  of  the 
defendants  [naming  wMc/i]  dollars  costs  of  this  action. 

And  it  is  further  Adjud&ed,  that  the  plaintiff  in  this  action  is 
at  liberty  to  proceed  upon  his  execution  heretofore  issued  upon 
the  judgment  in  his  favor  mentioned  in  the  complaint,  or  to 
issue  another  execution,  as  he  may  be  advised ;  and  tiiat  the 
said  defendant  deliver  to  the  sheriff  upon  any  such  exe- 

cution said  property  [describing  the  property  reached},  to  be 
sold  and  applied  to  satisfy  said  judgment,  and  interest,  and 
also  the  costs  of  this  action. 

1Y85.  Avoiding  Sale  and  General  Assignment,  am,d  Directing 
Transfer  to  Receiver. 

[Bedtals  as  in  Forms  1700-1760,  continuing  /] 
Therefore  it  is  Adjudged,  that  the  plaintiffs,  by  virtue  of 
their  judgment  and  execution,  and  the  eommencement  of  this 
action,  have  a  lien  upon  all  the  property  of  every  description 
of  the  said  defendants  [debtors'],  and  all  that  was  assigned  or 
transferred  by  them  to  the  defendant  [a  vendee/)/  certain  goods], 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  plaintiffs' 
judgment,  interest,  and  costs,  which  lien  took  effect  on  the 
day  of  ,  18     ,  when  the  summons  and  complaint  herein 

were  served;  and  that  the  assignment  to  the  defendant  [an 
assigme  for  Imefit  of  creditors],  and  the   sale  to  the  said 
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[vendee],  in  the  pleadings  mentioned,  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  plaintiffs  and  other  creditors  of 
the  said  ■[deitors],  was  and  is  void  as  against  them. 

It  is  therefore  Oedebed  and  Adjudged,  that  the  sale  made  by 
the  defendants  [deltors]  to  the  defendant  [vendee],  and  the  as- 
signment made  by  said  defendants  [debtors]  to  the  defendant 
[assignee],  be,  and  they  hereby  are  set  aside  and  declared  void ; 
and  that  the  said  [assignee]  do  forthwith  pay  and  deliver  all 
the  money  and  other  property  assigned  to  him,  and  the  pro- 
ceeds thereof,  to  R.  0.  [receiver  heretofore  appointed  of  the 
property  of  the  said  [debtors]  and],  who  is  hereby  appointed  re- 
ceiver in  this  action,  as  well  of  the  property  belonging  to  the 
said  [debtors]  as  of  that  assigned  to  said  [assignee],  and  that  sold 
to  said  [vendee]. 

And  it  is  further  Oedered  and  Adjudged,  that  the  defend- 
ant [vendee]  do  transfer  and  deliver  all  the  property  sold  to 
him,  and  the  proceeds  thereof,  to  the  said  receiver. 

And  it  is  further  Ordered  and  Adjudged,  that  the  said  re- 
ceiver do  pay  to  the  sAid  plaintiffs  the  amount  of-  their  said 
judgment,  being  dollars  with  interest  from  the  day 

of  )  18     ,  and  dollars,  the  plaintiffs'  costs  in  this 

action,  out  of  the  said  money  and  property  [or  any  other  money 
and  property  received  by  him  as  such  receiver,  or  the  proceeds 
thereof,  or  so  much  thereof  as  has  not  been  already  disposed  of 
by  the  order  of  a  competent  court,  binding  upon  the  said  re- 
ceiver, and  having  priority  over  the  plaintiffs]. 

And  it  is  hereby  referred  to  E.  F.,  Esq.,  connsellor-at-law,  of 
the  city  of  ,  to  examine  into  the  accounts  and  doings  of 

the  said  [assignee],  while  acting  or  professing  to  act  as  assignee- 
under  the  said  assignment,  and  also  to  decide  upon  what  sums 
are  properly  and'what  sums  are  improperly  charged,  credited, 
or  entered  by  said  defendant  [assignee]  in  his  accounts  as  such 
assignee,  and  to  adjust  and  settle  the  said  accounts,  and  to  direct 
the  delivery  to  said  receiver,  and  the  payment  to  him  of  any 
assets  or  moneys  pertaining  to  said  assigned  estate  yet  remain- 
ing in  the  hands  of  said  defendant,  or  for  which  he  is  or  ought 
to  be  chargeable. 

And  that  said  referee  do  also  examine  and  inquire,  so  far  as 
is  practicable,  what  disposition  has  been  made  of  the  property 
sold  to  the  said  [vendee],  and  where  the  same  now  is ;  that  he 
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charge  the  said  [vendee}  with  the  sum  of  dollars,  as  the 

price  of  the  said  property,  and  credit  him  with  any  portion  of 
the  same  that  he  may^  deliver  to  the  receiver  at  its  value, 
based  upon  the  estimate  that  the  whole  property  so  sold  was 
worth  dollars. 

And  it  is  further  Oedeeed,  that  either  party  be  at  liberty  to 
apply  to  this  court  at  any  time  for  further  directions  upon  the 
foot  of  this  judgment. 

1786.  The  Same  ; — Directing  a  Sale  ly  the  Sheriff. 
[After  declaxing  incumlrances,  c&o.,  void,  continue  /] 
And  it  is  further  Adjudged,  that  the  property  described  in 
the  complaint  [or,  in  said  assignment]  be  sold  by  the  sheriff 
of  county  [proceed  with  directions  as  to  mode  of 'sale,  and 

direct  payment  to  the  plaintiff  of  the}  net  proceeds,  or  so'rauch 
thereof  as  will  satisfy  the  amount  of  the  judgment  described  in 
the  complaint,  being  for       •         dollars,  with  interest  from  the 
day  of  5  18     ,  and  dollars  costs  of  this 

action.  And  if  there  be  any  surplus  remaining  after  such  pay- 
ment, the  sheriff  pay  the  same  to  the  defendant  [dd/tor}  or  his 
attorney. 

1787.  Provision  Setting  Off  Costs  of  Defendant  against  the 
Plaintiff'' 8  Judgment. 

[Add  to  the  judgment  of  dismissal :}  And  that  said  costs  be, 
and  the  same  hereby  are  set  off  against  so  much  of  the  plain- 
tiff's judgment  mentioned  in  the  complaint  for  dollars, 
entered  in  the  office  of  the  clerk  of  the  county  of  ,  on 
the^           day  of            ,  18     . 


VII.  Foe  Cancellation  of  Insteument.  (A) 
1788.  Declaring  Gift  Void. 

[Hecitals  as  in  Forms  1700-1760,  continuing  ,•] 

It  is  Adjudged,  that  the  instrument  signed  by  M.  J^.,  in  the 

(7t)  A  decree  cancelling  an  instra-  otherwise  the  decree  shotild  be  for  a 
ment  should  not  be  made  unless  the  perpetual  injunction  against- those  par- 
court  sees  clearly  that  no  person  but  ties.  McEvers  ®.  Lawrence,  Hoffm,^ 
parties  to  the  suit  can  claim  upon  it ;  172. 

Vol.  U.— 36 
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plaintiff's  complaint  set  forth,  bearing  date  the  day  of 

,18     ,  and  purporting  to  assign  to  the  plaintiff  ,  is 

void,  and  of  no  legal  force  or  effect,  and  that  the  plaintiff  re- 
cover of  the  defendant  dollars,  costs  of  this  action. 

VIII.  Lost  "Will. 
1789.  Judgment  Establishing  Lost  Will. 

[Recitals  of  proceedings,  and  verdict,  decision,  or  report,  as  in 
other  eases,  continuing:'] 

Therefore  it  is  Adjudged,  that  the  plaintiff  A.  B.  is  the  widow 
of  C.  B.,  deceased,  late  of  the  city  of 

That  said  0.  B.  died  in  ,  on  the  day  of  , 

18     . 

That  prior  to  his  death,  and  in  the  month  of  ,  18     ,  he 

made  and  published  his  last  will  and  testament,  which  was  in 
substance  as  follows : 

He  first  directed  the  payment  of  all  his  just  debts,  and  the 
expenses  of  his  funeral,  and  then  gave  all  his  property  of  what- 
soever nature,  both  real  and  personal,  and  wheresoever  the 
same  was  situated,  to  his  wife,  A.  B.,  and  appointed  her,  the 
said  A.  B.,  the  sole  executrix  of  his  said  last  will  and  testa- 
ment. 

That  said  will  was  by  the  said  0.  B.  declared  to  be  his  last 
will  and  testament,  and  was  duly  published  and  declared  in 
presence  of  two  subscribing  witnesses. 

That  said  will  was  in  existence  and  unrevoked  at  the  time  of 
the  testator's  death,  and  was  seen  as  late  as  the  day  of 

last. 

That  during  the  time  of  the  riots  in  July  last  the  said  will 
was  lost;  and  that  although  careful  and  diligent  search  has 
been  made  for  it,  it  has  not  been  found,  and  it  is  lost  and  can- 
not be  found. 

That  the  provisions  of  the  said  will  were  clearly  and  distinctly 
proved  by  two  witnesses. 

And  this  court  doth  further  Adjudge  and  Decree,  that  the 
said  will  is  established  and  proved  as  a  lost  will,  and  that  the 
plaintiff  have  and  receive  letters  testamentary  thereon  from  the 
surrt^gate  of  the  county  of 
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1790.  Exemplified  Copy  of  the  Same. 

The  People  of  the  State  of  New  York,  by  the  grace  of 
lL.  s.j       God  free   and  independent,   to   all  to  whom   these 
presents  shall  come  or  may  come,  greeting: 
Know  ye  that  we  having  examined  the  records  and  files  in 
the  office  of  the  clerk  of  the  county  of  ,  and  clerk  of  the 

Supreme  Court  of  said  State  for  said  county,  do  find  a  certain 
decree  there  remaining,  in  the  words  of  jurors  following,  to 
wit :  [here  insert  copy  of  the  decree^ 

All  which  we  have  caused  by  these  presents  to  be  exempli- 
fied, and  the  seal  of  the  Supreme  Court  to  be  hereto  affixed. 

Witness,  G.  B.,  justice,  at  ,  this  day  of  ,  in 

the  year  18     ,  and  of  our  independence  the 

[Signature  of  cleric.'] 

IX.  Foe  Specific  Pkefoemance. 
1791.  Against  Vendor. 

[Recitals  of  proceedings  and  verdict,  decision,  or  report,  as  in 
Form,s  1700-1760,  continuing .'] 

Therefore,  it  is  Adjudged,  I.  That  the  agreement  set  forth  in 
the  complaint,  and  proven  in  this  cause,  be  specifically  per- 
formed; and  that  the*  defendant  [vendor]  execute  and  de- 
liver to  the  plaintiff  [upon  his  demand  in  writing  (-i)]  a  good 
and  sufficient  conveyance  in  fee,  with  full  covenants,  (^j)  the 
f'orin  of  the  same  to  be  settled  and  approved  by  one  of  the  jus- 
tices of  this  court  [or,  by  the  referee  hereinafter  named],  in  case 
the  parties  differ  respecting  it,  of  the  following  described  prem- 
ises :  [descriptio7i\.  * 

IT.  And  it  is  further  Adjudged,  that  the  plaintiff  upon  the 
delivery  or  tender  of  said  conveyance  do  pay  to  the  defendant 
or  his  attorney,  dollars,  [tlie  residue  of]  the  pnrchase- 


(i)  This  clause  is  not  usual,  but  is  9  Paige,  280 ;  Hill  t>.  Ressegien,  17 

sometimes    inserted.      Seo  Morris  v.  Barb.,  162. 

Walsh,  X^AWottii'  Pr.,  387.  (j)  The  judgment  ought  to  provide 

As  to  the  proper  direction  where  for  a  settlement  of  the  form  of  the  con- 
there  are  infants,  see  Matter  of  Ellison,  veyance.  Hilliker  v.  Hathorne,  5  Bom., 
5  Johns.  Oh.,  261  ;  Sutphen  v.  Fowler  710. 
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money  named  in  the  contract  set  forth  in  the  complaint,  with 
interest  from  the  day  of  [subject,  however,  to  a 

deduction  and  abatement  to  which  the  plaintiff  is  hereby  ad- 
judged to  be  entitled,  for  the  deficiency  in  the  amount  of  the 
land  agreed  to  be  conveyed ;  and  it  is  further  ordered  that  it 
be  referred  to  E.  F.,  Esq.,  of  ,  counsellor-at-law,  to  com- 

pute and  ascertain  the  amount  of  such  abatement,  and  the 
amount  of  purchase-money  remaining  due  after  such  deduction, 
and  the  interest  thereon]. 

III.  (k)  And  it  is  further  Adjvtdqed,  that  if  the  plaintiff  upon 
a  tender  of  said  conveyance  refuse  to  pay  the  sum  so  found 
due,  f  the  premises  hereinbefore  described  be  sold  by  said 
referee  [or,  by  the  sheriff  of  the  county  of  ],  by  public 
auction  [here  proceed  with  directions  for  sale,  and  decree  over 
for  deficiency :  see  forms  of  judgment  in  foreclosure,  infra, 
No.  1793,  &c.] 

\0r,  instead  of  directing  a  sale,  substitute  for  the  above,  he- 
ginning  at  the  f ,  the  plaintiff  be  barred  of  his  right  to  a  specific 
performance  of  said  contract ;  and  that  the  contract  be  given 
up  to  be  cancelled.] 

IV.  And  it  is  further  Adjudged,  that  the  plaintiff  recover  of 
the  defendant  dollars  costs  of  this  action,  and  may  have 
execution  therefor,  and  for  the  amount  of  purchase-money 
[after  deducting  the  abatement],  with  interest,  adjudged  due  as 
aforesaid. 

1792.  Against  Purchaser. 

[As  in  preceding  form  to  the  *,  substituting  "  plaintiff"  for 
*'  defendant,"  and  "  defendant"  for  "  plaintiff,"  and  contimir 
ing;} 

II.  And  it  is  further  Adjudged,  that  if  the  defendant  refuse 
to  receive  said  deed,  the  plaintiff  file  the  same  with  the  clerk  of 
this  court;  {I)  and  that  upon  such  delivery  or  filing  of  said 

(k)  The  foUowing  provisions  for  com-  in  place  of  decreeing  a  specific  perform- 

peUing  plaintiff  to  perform,  are  sane-  ance,  should  decree  a  compensation  in 

tioned   by    Clark   v.   Hall,    7  Paige,  damages.   Pitt  v.  Davidson,  13  Abbotts' 

383.  Pr.,  385.    Compare  Parkhurst  i>.  Van 

If   pending   the    action,  plaintiff's  Oortlandt,  1  Johns.  Oh.,  273  ;  Stevenson 

title  has  been  divested  by  legal  pro-  «.  Buxton,    8  Abbotts'  Pr.,  414 ;   16 

ceedings,  the  judgment  for  specific  per-  Id., 

formance  should  recite  such  fact,  and,  (f)  Abatement,  if  any,  may  be  pro- 
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conveyance,  the  defendant  pay  to  the  plaintiff  or  his  attorney 
dollars,  [the  residue  of  ]  the  purchase-money  named  in 
the  contract,  set  forth  in  the  complaint,  with  interest  from  the 
day  of  ,  18     .]  (m) 


X.  Foe  Foeeolosuee. 

1793.  Ordinary  Form  of  Judgment,  where  there  is  JVo  Defence, 
the  Whole  Debt  is  Due,  and  the  Whole  Properby  is  to  he 
Sold. 

[Title  of  the  cause,  [At  a  special  term,  die] 

naming  all  the 

parties.] 

On  reading  and  jBling  the  affidavit  of  M.  N.,  showing  service 
of  summons  in  this  action  on  all  the  defendants  personally  [ex- 
cept the  defendant  W.  X.,  and  on  reading  and  filing  the  affi- 
davits of  M.  N.  and  0.  P.,  showing  that  the  summons  has  been 
served  upon  the  defendant  W.  X.  pursuant  to  an  order  of  the 
court  by  publication  of  the  same,  and  mailing  the  same  with 
the  complaint,  as  therein  directed] ;  and  on  reading  and  filing 
the  affidavit  of  O.  P.,  the  attorney  fpr  the  plaintiff,  showing 
that  the  time  to  answer  has  expired,  and  no  demurrer  or  an- 
swer has  been  put  in  [except  the  answer  of  the  defendant  TJ. 
v.,  who  is  an  infant,  and  whose  answer  by  his  guardian  does 

vided  for  as  in  preceding  form.  If  («i)  This  provision  is  sanctioned  by 
plaintiff  has  collected  rents  and  profits  Lowber  v.  Mayor,  &o.,  of  N.  Y.,  5 
which  should  be  allowed  to  defendant,  Abbotts'  Pr.,  484  ;  S.  C,  36  Barb.,  363, 
a  clause  may  be  inserted  directing  that  or  a  provision  may  be  inserted,  that  if 
"  the  said  referee  is  also  to  take  an  ac-  the  purchaser  will  not  accept  the  con- 
coimt  of  the  rents  and  profits  of  the  veyance  and  pay  the  purchase-money, 
above-described  premises  which  may  the  premises  may,  on  the  vendor's  ap- 
have  come  to  the  hands  of  the  plain-  plication,  be  sold  to  raise  such  purchase- 
tiff,  or  any  person  for  his  use,  and  to  money,  with  the  costs,  and  the  purchaser 
make  all  just  deductions  therefrom,  may  be  ordered  to  pay  any  deficiency. 
and  what  shall  be  found  upon  such  Clark  v.  Hall,  7  Paige,  3S3.  And  if  a 
account  to  be  justly  allowable  to  the  purchaser  in  possession  having  obtained 
defendant,  shall  be  deducted  from  the  a  decree  for  a  specific  performance,  de- 
amount  found  due  for  principal  and  cline?totake  advantage  of  it,  he  may 
interest  of  said  purchase-money."  be  required  to  account  for  routs  daring 
Where  such  an  account  is  decreed,  his  occupancy,  without  any  allowance 
the  judgment  should  not  be  made  final  for  his  payments  upon  the  contract. 
untU  after  report.  Clark  v.  Hale,  Clarke,  349. 
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not  deny  any  material  allegation  of  the  complaint] ;  and  show- 
ing that  the  summons  and  complaint  in  this  action,  and  due 
notice  of  the  pendency  of  this  action,  were  duly  filed  in  the 
office  of  the  clerk  of  tlie  county  of  ,  on  the  '  day 

of  5  18     ;  *  and  an  order  of  reference  having  been  made 

to  compute  tlie  amount  due  to  the  plaintiff  upon  the  bond  and 
mortgage  set  forth  in  the  (iom]A-A.mt  [cond  "if  any  of  def&ndants 
are  infants,  having  put  in  general  answer,  or  are  absentees, 
add,  and  to  take  proof  of  tiie  facts  and  circumstances  stated  in 
the  complaint,  and  examine  tlie  plaintiff  or  his  agent  on  oath 
as  to  any  payments  made,  and  which  ought  to  be  credited  on 
said  bond  and  mortgage  f],  and  on  reading  and  filing  the  report 
of  the  referee  named  in  the  order  of  reference,  by  which  report, 
bearing  date  the  day  of  j  18     ,  it  appears  that 

dollars  was  due  tliereon  at  the  date  of  said  report.  ^ 
Now,  on  motion  of  0.  P.,  attorney  for  the  plaintiff: 

It  is  Adjudged,  that  the  mortgaged  premises  described  in  the 
complaint  in  this  action  as  hereinafter  set  forth,  or  so  much 
thereof  as  maj'  be  suiHcient  to  raise  the  amount  so  reported  due 
to  the  plaintiff  for  principal,  interest,  and  costs,  and  which 
may  be  sold  separately '(^2)  without  "material  injury  to  the  par- 
ties interested,  be  sold  b^  public  auction,  in  the  county 
of  ,  by  or  under  the  direction  of  the  sheriff  of  said 
county  [or,  by  or  under  the  direction  of  R.  F.,  who  is  hereby 
appointed  referee  for  that  purpose,  or,  who  was  lieretofore  ap- 
pointed referee  in  this  action] ;  that  the  said  sheriff  [or,  referee] 
give  public  notice  of  the  time  and  place  of  such  sale,  according 
to  law,  and  the  pi'actice  of  this  court ;  that  the  plaintiff  or  any 
otlier  party  to  this  action  may  become  a  purchaser  on  such 
sale;  tliat  the  said  sheriff  [or,  referee]  execute  to  the  purchaser 
or  purchasers,  a  deed  or  deeds  of  the  premises  sold;  that  out 


(»)  Wliere  the  rigMs  of  the  defend-  order  of  the  alienation  of  the  several 
ants  are  not  set  out  in  the  bill,  and  the  parcels,  and  according  to  equity  as  be- 
complainant's  right  to  forclose  is  not  tween  the  several  defendants,  leaving 
quest  ioneil,  the  court  cannot,  upon  the  the  master  to  settle  the  order  of  sale 
answer  of  one  defendant,  and  without  upon  the  principles  of  equity.  Rath- 
notice  to  others  who  own  other  par-  bone  i>.  dock,  9  Paige,  648. 
eels,  settle  the  order  of  sale.  The  To  the  same  effect,  N.  T.  Life  Ins 
proper  decree  is  that  the  master  sell  &  Trust  Co.  ».  Cutler,  3  Sandf.  Ch., 
the  mortgaged  premises  in  the  inverse  176. 
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of  the  proceeds  of  the  sale,  after  deducting  the  amount  of  his 
fees  and  expenses  on  such  sale,  and  any  lien  or  liens  upon  said 
premises  so  sold,  at  the  time  of  such  sale,  for  taxes  or  assess- 
ments, he  pay  to  the  plaintiif  or  his  attorney  the  sum  of 
dollars  adjudged  to  the  plaintiff  for  costs  and  charges  in  this 
action,  with  interest  from  the  date  hereof;  and,  also,  the 
amount  so  reported  due  §  as  aforesaid,  together  with  the  legal 
interest  thereon,  from  the  date  of  the  said  report ;  or  so  much 
thereof  as  the  purchase-money  of  the  mortgaged  premises  will 
pay  of  the  same;  and  that  he  take  a  receipt  of  the  plaintiff  or 
his  attorney  for  the  amount  so  paid,  and  file  the  same  with  his 
report  of  sale ;  and  that  the  purchaser  or  purchasers  at  such 
sale  be  let  into  possession  of  the  premises  on  production  of  the 
deed  [and  a  certiiied  copy  of  the  order  contirraing  the  report 
of  sale],  (o)  That  the  said  sheriff  [or,  referee]  pay  the  surplus 
money  (if  any)  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable  [m  the  city  of  New  York,  say,  to  the 
chamberlain  of  the  said  city,  and  in  other  counties,  say'],  to  the 
treasurer  of  said  county,  subject  to  the  further  order  of  the 
court,  and  take  a  receipt  therefor,  and  file  the  same  with  his 
report ;  {p)  that  he  make  a  report  of  such  sale,  and  file  it 
with  the  clerk  of  this  court  with  all  convenient  speed. 

And  it  is  further  Adjudged,  that  if  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so  reported  due  §  to  the 
plaintiff",  with  the  interest  and  costs  as  aforesaid,  the  said  sheriff 
[or,  referee]  specify  the  amount  of  such  deficiency  in  his  report 


(o)  The  words  in  brackets  are  usnaJ,  come  into  possession  of  them,  or  either 

but  tlie  direction   prescribed  by  the  of  them,  deliver  possession  thereof  to 

rule  of  court  contemplates  possession  such  purchaser  or  purchasers,  on  pro- 

on  production  of  the  deed.  duction  of  the  sheriff's  deed  for  such 

The  usual  form  of  decrees  as  to  this  premises,  and  a  certified  copy  of  the 

point  was  that  the  purchaser  or  pur-  order  confirming  the  report  of  such 

chasers  of  said  mortgaged  premises  at  sale,  after  such  order  has  become  ab- 

such  sale,  be  let    into  possession    of  solute. 

such   parts    thereof  as  shall  be  pur-  (p)  The  directions  as  to  the  sale,  and 

chased    by    them    respectively,    and  the  disposal  of  proceeds,  except  that 

that  any  of  the  parties  in  this  action  relating  to  the  notice  of  sale,  are  re- 

who  may  be   in    possession  of   said  quired  by  Rule  73,  in  all  mortgage 

premises,  or  any  part  thereof,  which  cases,  except  where  the  court  speciallv 

may  be  sold.'and  any  person  who  since  direct  otherwise, 

the  commencement  of  this  action  has  , 
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of  sale ;  and  that  the  defendant  Y.  Z.  pay  the  same  to  tha 
plaintiff,  with  interest  from  the  date  of  such  report ;  and  that 
plaintiff  have  execution  therefor.  (§') 

1"  And  it  is  further  Adjudged,  that  the  defendants,  and  all 
persons  claiming  under  them,  or  any  or  either  of  them,  after 
the  filing  of  the  aforesaid  notice  of  pendency  of  this  action,  he 
forever  barred  and  foreclosed  of  all  right,  title,  interest,  and 
equity  of  redemption  in  the  said  mortgaged  premises  so  sold, 
or  any  part  thereof. 

The  following  is  a  description  and  the  particular  boundaries 
of  the  premises  to  be  sold,  as  hereinbefore  directed;  [insert 
description],  (r) 

1794.  TAe  Same  ; —  Where  Part  Only  is  Due  ;  and  the  Prem- 
ises Can  he  Sold  in  Parcels. 

[As  in  preceding  form ;  substituting  for  the  words  between 
ths  f  and  X^  and  also  to  ascertain  the  situation  of  said  mortgaged 
premises,  and  whether  the  same  can  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties  ;  and  if  such  referee  would 
be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels 
without  injury  to  thr  interests  of  the  parties,  then  that  he  re- 
port his  reasons  for  such  opinion : 


(?)  The  power  to  give  a  dfecree  over  tioa.    Bicknell  v.  Byrnes,  23  Mow.  Pr., 

for  deficiency,  was  given  by  2  Rev.  486. 

Stat.,  191,  §  152.    It  did  not  exist  be-  The  court  is  not  bound  to  make  the 

fore  the  statute  (Duijkley  s.  Van  Buren,  decree    over    for    deficiency,  but    in 

3  Johns.  Oh.,  330) ;  and  it  having  been  doubtful  cases  often  leaves  the  com 

questioned  whether  the  statute  was  not  plainant  to  sue  for  his  deficiency.  With 

repealed    by  the  Code  (Chauncey  v.  ers».MorTeU,8jE'(Z«).,560;NorthAmeri 

Lawrence,   15  Abbotts'  Pr.,  106),  the  can  Fire  Ins  C!o.  v.  Handy,  3  Sandf 

statute  was  in  eflFect  re-enacted  in  18G3.  Oh.,  492. 

Oode  of  Pro.,  §  167,  as  amended  by  the  It  was  held  in  Rhodes  «.   Evans 

Laws  of  1863,  658,  eh.  392.  Clarice,   168,  that  where  one  of  twc 

This  provision  may  be  inserted  in  joint-mortgagors  dies  before  bill  filed 

the  j  adgment  in  anticipation  of  the  re-  there  cannot  be  a  decree  over  agains< 

port  of  sale.     McCarthy  v.  Graham,  8  his  heirs,  or  personal  representatives 

Paige,  480.    And  where  the  judgment  for  a  deficiency,  because  such  decree  is 

is  in  this  form,  and  there  proves  to  be  authorized  only  when  the  balance  ij 

a  deficiency,  no  application  to  the  court  recoverable  at  law. 

is  necessary,  either  for  confirmation  of  (r)  This  is  required  by  Rule  73. 
the  report,  or  for  leave  to  issue  execu- 
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On  reading  g,ncl  filing  said  report,  from  which  it  appears  that 
there  was  actually  due  to  the  said  plaintiff,  at  the  date  of  said 
report,  for  said  principal  and  interest,  the  sura  of  dollars, 

and  the  whole  amount  secured  by  and  unpaid  upon  said  bond 
and  mortgage,  with  interest  thereon,  to  the  date  of  said  report, 
is  the  sum  of  dollars ;  and  that  said  premises  can  be  sold 

in  parcels  without  injury  to  the  interests  of  the  parties  [here 
add,  iriefly,  reasons  con-broiling  the  order  of  sale  if  any  are 
stated  in  the  report}. 

[And  insert  at  the  ^  :] 

And  it  is  further  Adjudged,  that  said  plaintiff  be  at  liberty 
at  any  time  hereafter,  as  any  installment  of  principal  or  interest 
shall  become  due  on  said  bond  and  mortgage,  to  apply  to  this 
court  on  the  foot  of  this  judgment,  for  a  further  judgment  [or, 
to  apply  to  the  aforesaid  referee,  who  is  hereby  continued 
referee  for  that  purpose,  on  the  foot  of  this  judgment,  and  pro- 
cure a  report  of  the  amount  which  shall  then  be  due,  to  the 
end,  that  on  the  coming  in  and  confirmation  of  such  report,  a 
judgment  may  be  made],  for  a  sale  of  the  residue  of  said  prem- 
ises not  sold  under  this  judgment,  to  satisfy  the  amount  which 
shall  then  be  due,  with  interest,  and  the  costs  of  such  report 
and  sale. 

And  in  case  said  premises  shall  all  be  sold  under  this  judgment 
to  satisfy  the  amount  now  actually  due,  with  interest  and  costs, 
it  is  then  further  Oedeeed,  that  the  said  plaintiff  be  at  liberty 
at  any  time  thereafter,  when  any  future  installment  of  principal 
or  interest  shall  fall  due  upon  said  bond  and  mortgage,  to  apply 
to  this  court  for  an  execution  against  said  defendant,  Y.  Z.,  who 
is  personally  liable  for  the  payment  of  the  debt  secured  by  the 
said  mortgage,  for  the  amount  whicli  sliall  then  be  due,  with 
interest  and  the  costs  of  such  application. 

1T95.  The  Same;— Where  Part  Only  is  Due;  hut  the  Whole 
Property  is  to  he  Sold. 

[As  in  Form  1793,  substituting  for  the  words  between  the  f 
and  the  X,]  and  also  to  ascertain  the  situation  of  said  mortgaged 
premises,  and  whether  the  same  can  bo  sold  in  pai'cels  without 
injury  to  the  interests  of  the  parties ;  and  if  such  referee  would 
be  of  the  opinion  that  the  premises  cannot  be  sold  in  parcels 
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without  injury  to  tlie  interests  of  the  parties,  then  that  he  re- 
port his  reasons  for  such  opinion.  On  reading  and  filing  said 
report,  from  which  it  appears  that  thei-e  was  actuallj  due  to 
the  said  plaintiff,  at  the  date  of  said  report,  for  said  principal 
and  interest,  the  sum  of  dollars,  and  the  whole  amount 

secured  by  and  unpaid  upon  said  bond  and  mortgage,  with 
interest  thereon,  to  the  date  of  said  report,  is  the  sum  of 
dollars ;  and  that  said  premises  cannot  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties. 

[And  substituting  at  each  §  on  p.  569,  in  place  of  tJie  word 
" due"  the  words,']  " to  be  secured  by  and  unpaid  upon  said 
bond  and  mortgage." 

\_And  insert  at  the  end,  immediately  hefore  the  last  para- 
grajjh,  which  gives  description  of  the  premises,  the  following  :'\ 

And  in  case  the  amount  reported  as  actually  due,  with  in- 
terest and  the  costs  of  this  action,  shall  be  paid  before  such  sale, 
it  is  further  Adjudged,  that  said  plaintiff  be  at  liberty,  at  any 
time  hereafter  when  aqy  principal  sum  or  interest  secured  by 
said  bond  and  mortgage  shall  become  due,  according  to  the 
condition  of  the  said  bond,  to  apply  to  the  court  on  the  foot  of 
this  judgment  for  a  further  judgment  \pr,  to  apply  to  the  afore- 
said referee,  who  is  hereby  continued  referee  for  that  purpose, 
on  the  foot  of  this  judgment,  and  procure  a  report  of  tlie  amount 
which  sliall  then  be  due  tliereon,  to  the  end,  that  npon  the 
coming  in  and  confirmation  of  such  report,  a  judgment  may  be 
made]  for  a  sale  of  the  said  premises  to  satisfy  the  amount 
which  shall  then  be  due,  with  interest,  and  the  costs  of  such 
[report  and]  sale. 

And  it  is  further  Adjudged,  that  in  case  the  said  premises 
shall  be  sold  under  this  judgment,  and  shall  not  produce  suffi- 
cient to  satisfy  the  amount  so  reported  as  secured  and  unpaid, 
with  interest,  and  the  costs  of  tliis  action  and  of  such  sale,  the 
said  plaintiff"  may,  at  any  time  thereafter,  when  any  snch  de- 
ficiency of  principal  or  interest  shall  have  become-due  accord- 
ing to  the  condition  of  the  said  bond,  apply  to  this  court  for 
an  execution  against  said  defendant,  T.  Z.,  who  is  personally 
liable  for  the  payment  of  the  debt  secured  by  the  said  mortgage, 
to  collect  the  amount  which  shall  be  then  due  thereon. 
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1Y96.  Eecital,  where  the  Amount  is  Computed  hy  the  Court 

Without  a  Referee. 
\As  in  Form  1793,  substituting  for  the  words  between  the  * 
and  the  %^  and  the  plaintiff  having  produced  to  the  conrt  satis- 
factory proof  that  there  is  due  upon  the  bond  and  mortgage 
naentioned  and^set  forth  in  the  said  complaint,  the  sum  of 
dollars,  including  interest  to  this  day  of  ,  18     . 

1797.  Decree  for  Deficiency,  against  a  Mere  Surety,  (s) 

And  it  is  further  Adjudged,  that  if  the  plaintiff  is  not  able  to 
collect  the  amount  of  such  deficiency  out  of  the  estate  of  the 
said  \rri,ortgagor,  cfec.j,  upon  the  issuing  of  an  execution,  against 
his  property,  to  the  sheriff  of  the  county  in  which  he  resides, 
or  of  the  county  where  he  last  resided  in  this  State,  the  defend- 
ants \the  sureties^  upon  the  return  of  such  execution  unsatisfied, 
pay  so  mucli  of  such  deficiency  as  the  proceeds  of  the  sale  here- 
inbefore directed,  and  the  amount,  if  any,  which  shall  have  been 
collected  of  the  said  \raortgagor,  c&o.,']  personally  [subsequent 
to  the  assignment  by  said  sureties  to  the  plaintiff],  exclusive  of 
the  costs  and  expenses  of  the  foreclosure  and  sale,  shall  be  less 
than  the  principal  [or,  other  limit  of  sureties'  liability']  and  the 
interest  thereon  from  the  time  of  the  commencement  of  this  ac- 
tion to  the  time  of  such  sale  ;  with  the  interest  on  that  part  of 
the  deficiency,  from  the  time  of  the  said  sale  until  it  shall  be  so 
paid  by  them. 

And  it  is  further  Adjudged,  that  if  they  pay  the  amount  thus 
decreed  against  them  personally,  or  if  the  samS  is  collected  out 
of  their  property,  they  shall  have  the  benefit  of  this  judgment 
against  the  said  [mortgagor,  c&c.j,  for  the  purpose  of  enabling 
them  to  obtain  remuneration  from  him  to  the  same  extent, 
with  interest,  but  no  further ;  either  by  a  new  execution  against 
his  property,  or  by  bringing  an  action  thereon,  as  they  may 
think  proper,  {t) 

(s)  Tliis  form  is  sustained  by  Jones  Baxter  v.  Smack,  17  Sow.  Pr.,  183 ; 

I).  Stienbergh,  1  Barb.  Ch.,  250 ;  Luce  but  it  is  otherwise  in  case  of  an  ordi- 

0.  Hinds,  GlarJce,  453  ;  and  see  Curtis  nary  guarantor  of  a  mortgage.    Kush- 

V.  Tyler,  9  Paige,  433.  more  ».  Miller,  4  Mdw.,  84. 

A  mere  guarantor  of  "collection"  is  (<)  So,  too,  the  decree  may  direct 

held  to  be  not  a  proper  party-defendant,  that  a  defendant  who  has  made  pay- 
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1798.  Judgment  of  SPriot  Foreclosure,  (u) 

[liecitals  of  proceedings :  see  other  forms.] 

It  is  Adjudged,  that  upon  the  defendants  paying  unto  the 
said  plaintifi'  the  amount  which  is  so  found,  and  reported  due 
to  him,  for  principal  and  interest  as  aforesaid,  with  dol- 

lars costs,  hereby  adjudged  to  the  plaintiff,  withii?  six  montlis('y) 
after  the  entry  of  this  judgment,  and  service  of  notice  thereof 
[with  interest  thereon  from  the  date  of  the  above-mentioned 
report,  until  the  time  of  such  jjayment],  at  [specifying place  and 
hours  for  paying] ;  that  the  said  plaintiff  do  reconvey  the  mort- 
gaged premises  to  the  said  defendant,  by  a  suitable  and  proper 
instrument  of  conveyance,  to  be  approved  of  by  the  court  in 
case  the  parties  cannot  agree  upon  the  form  thereof,  free  and 
clear  of  all  incumbrances,  done  or  suffered  by  him,  or  by  any 
person  claiming  by,  from,  or  under  him  [and  with  the  usual 
covenants  against  his  or  their  acts]  ;  and  that  he  deliver  up  all 
deeds  and  writings  in  his  custody  or  power  relating  thereto, 
upon  oath,  to  the  said  defendant,  or  to  whom  he  shall  appoint. 
And  further,  that  tlie  said  plaintiff  cancel  and  discharge  such 
mortgage  of  record.  But  in  default  of  the  said  defendant's 
paying  unto  the  said  plaintiff  such  principal,  interest,  and  costs 
as  aforesaid,  by  the  time  limited  for  that  purpose,  then  it  is  ad- 
judged that  the  said  defendant,  and  all  persons  claiming  by, 
from,  or  under  him,  do  stand  absolutely  debarred  and  foreclosed 
of  and  from  all  equity  of  redemption  of,  in,  and  to  the  said 
mortgaged-premises. 

The  following  is  a  description,  and  the  particular  boundaries 
of  the  premises  hereinbefore  mentioned  [insert  description]. 


ments  for  his  co-defendant,  towards  void  for  want  of  jurisdiction  of  the 

satisfying  the  mortgage,  and  beyond  court  which  decreed  it,  see  Kendall  B. 

his  proportion  of  the  burden,  shall  be  Treadwell,  5  Abbotts'  Pr.,  16. 

deemed  substituted  for  the  plaintiflF  on  (v)  On  a  strict  foreclosure,  the  usual 

the  sale,  and  be  awarded  satistaction  decree  is  to  pay  in  six  months  from 

out  of  the  surplus.    Lawrence  v.  Cor-  confirmation  of  the  report,  or  be  fore 

neU,  4  Johns.  Oh.,  545.  closed.    McKinstry  v.  Mervin,  3  Johns 

•    (m)  For  the  proper  foi-m  of  a  judg-  07i.,  406,  note.    But  the  time  is  in  the 

ment  of  strict  foreclosure  after  a  fore-  discretion  of  the  court,  and  may  be 

closure  and  sa>  once  had,  which  proves  enlarged.    Ferine  v.  Dunn,  4  Id.,  140. 
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XL  Foe  Eedemption. 
1799.  Ordinary  Form. 

[Heciials    of  proceedings,   as   in    Forms  1700-1765,   con- 
tinuing  :'\ 

Therefore,  it  is  Adjudged,  that  the  defendant  pay  unto  the 
said  plaintiff  dollars,  the  amount  which  is  so  found  and 

reported  due  to  him,  for  principal  and  interest  as  aforesaid 
[with  dollars  for  the  said  value  of  his  improvements],  and 

with  dollars  costs,  hereby  adjudged  to  the  plaintiff,  with- 

in six  months  {w)  after  the  entry  of  this  judgment,  and  service 
of  notice  thereof  [with  interest  thereon  from  the  date  of  the 
above-mentioned  report,  until  the  time  of  such  payment],  (x) 
at  [specifying place  and  hours  for  paying']  ;  and  that  the  said 
defendant  do  resurrender  the  said  mortgaged-premises  unto  the 
said  plaintiff,  or  unto  such  person  or  persons  as  he  shall  direct, 
free  and  clear  of  all  incumbrances,  done  or  suffered  by  him,  or 
any  person  claiming  by,  from,  or  under  him,  and  deliver  unto 
the  said  plaintiff,  on  oath,  under  the  direction  of  the  court  if 
the  parties  cannot  agree  in  respect  thereto,  all  deeds  and  wri- 
tings in  his  custody  or  power,  relating  to  the  said  mortgaged- 
premises.  But  in  default  of  the  said  plaintiff's  paying  unto 
the  said  defendant  what  is  so  reported  to  be  due  to  him  for  prin- 
cipal, interest,  [improvements]  and  costs  as  aforesaid,  it  is  Ok- 
DEEED,  that  this  action  do  from  thenceforth  stand  dismissed  out 
of  this  court,  with  costs. 

1800.  Another  Form  ; — Apportioning  the  Eedemptimv-money, 
and  Allowing  Taxes  Paid,  and  Directing  Conveyances. 
{Recitals  of  proceedings  as  in  other  forms,  continuing  /] 
Therefore,  it  is  Adjudged,  that  the  plaintiffs  are  entitled  to 


(m)  The  decree  on  a  bill  to  redeem  omission   to  redeem,  the   chancellor 

should  limit  a  time  for  redemption,  and  on  petition,  made  an  order  declaring 

direct  the  bill  to  be  dismissed  with  its  construction  to  be  to  bar  redemp- 

costs,  if  the  money  is  not  paid  by  that  tion,  unless  made  within  the  time,  and 

time!    Waller  c.  Harris,  7  Paige,  167.  extending    the    time.     Sherwood    «. 

Where  a  decree  of  the  Ctourt  of  Er-  Hooker,  1  Barb.  Gh.,  650. 

rors  gave  a.  certain  time  to  redeem,  (s)  As  to  this  clause,  see  Waller  s. 

but  did  not  declare  the  effect  of  an  Harris,  7  Paige,  167. 
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redeem,  from  the  mortgage  mentioned  and  described  in  the 
complaint  in  this  action,  all  and  singular  the  lands  and  premi- 
ses hereinafter  mentioned  and  described,  and  are  entitled  to 
have  and  receive  from  the  defendants  [naming  w/iioh],  a  good 
and  valid  deed  of  conveyance,  with  covenants  by  them  respec- 
tively, against  their  own  acts,  of  the  mortgaged-premises  now 
possessed  by  them  respectively,  upon  payment  to  them,  in  the 
proportions  hereinafter  mentioned,  of  the  amount  due  for  prin- 
cipal and  interest  upon  the  said  bond  and  mortgage  mentioned 
in  the  complaint ;  and  also  all  sums  paid  by  them  respectively 
for  taxes  and  assessments  [with  interest  thereon]  upon  the  said 
premises;  and  that  the  j^laintiff,  A.  B.,  is  entitled  so  to  i-edeem 
the  lot  designated  in  the  complaint,  by  the  number  [now 

held  by  the  defendant,  W.  X.] ;  and  that  the  plaintiff,  C.  I).,  is 
entitled  so  to  redeem  the  lot  designated  in  the  complaint  by  the 
number  [now  held  by  the  defendant,  Y.  Z.] 

And  it  is  further  Adjudged  and  Dkceeed,  that  the  amount 
due  for  principal  and  interest  upon  the  mortgage  mentioned  in 
the  complaint,  and  from  which  redemption  is  sought,  amounted, 
on  the  day  of  ,  18     ,  to  the  sum  of  dollars. 

That  the  just  and  proper  proportion  thereof  which  the  de- 
fendant "W.  X.  is  entitled  to  receive  for  the  redemption  of  the 
lot  now  held  by  him,  is  dollars,  with  interest  from  the 

day  last  mentioned. 

That  the  just  and  proper  proportion  thereof  which  the  de- 
fendant Y.  Z.  is  entitled  to  receive  for  the  redemption  of  the 
lot  now  held  by  him,  is  dollars,  with  interest  from-eaid 

last  mentioned  day. 

And  it  is  further  Adjudged  and  Deceeed,  that  the  amount 
paid  for  taxes  and  assessments  upon  the  lots  possessed  and 
claimed  by  the  several  defendants  aforesaid  to  be  owned  by 
them  respectively,  with  interest  thereon  from  the  dates  of  pay- 
ment thereof  to  the  said  last-mentioned  day,  are  as  follows : 
that  is  to  say,  by  the  defendant  "W.  X.,  dollars ;  by  the 

defendant  Y.  Z.,  dollars ;  and  that  the  said  defendants 

are  also  respectively  entitled  to  have  and  receive  from  the 
plaintiffs  upon  such  redemption,  the  said  last  mentioned  sums, 
with  interest  thereon  from  the  said  last-mentioned  day. 

And  if;  is  further  Ordered,  Adjudged,  and  Decreed,  that  A. 
B.,  one  of  the  plaintiffs,  is  entitled  to  redeem,  and  to  have  and 
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receive  from  the  defendant,  W.  X.,  a  deed  of  conveyance  as 
aforesaid,  of  the  lot  mentioned  and  described  in  the  complaint 
by  the  number  ,  upon  the  payment  by  him  to  the  said 

W.  X.  of  the  sum  of  dollars,  with  interest  thereon  from 

the  said  day  of  j  18     ;  and  that  the  said  plaintiff, 

C.  D.,  is  entitled  to  redeem,  and  to  have  and  receive  from  the 
defendant  Y.  Z.,  a  deed  of  conveyance  of  the  lot  mentioned  and 
described  in  the  complaint  by  the  number  ,  upon  the 

payment  by  him  to  the  said  Y.  Z.  of  the  sum  of  dollars, 

with  interest  thereon  from  the  said  day  of  ,  18     . 

And  it  is  further  Ordered,  Adjudged,  and  Decreed,  that 
upon  payment  to  the  said  defendants  respectively  of  the  several 
sums  above-mentioned,  they  do  forthwith  execute  and  deliver 
to  the  said  plaintiffs  respectively  a  deed  of  conveyance,  with 
covenants  by  them  respectively  against  their  own  acts,  except 
as  to  taxes  and  assessments  not  paid  by  them,  and  not  included 
in  the  report  of  the  referee  on  the  said  several  lots  so  held  by 
them,  and  thereupon  deliver  the  possession  thereof  to  the  plain- 
tiff so  redeeming  the  same. 

And  it  is  further  Ordered,  Adjudged,  and  Decreed,  that 
the  plaintiffs  do  respectively,  within  ninety  days  from  the  date 
hereof,  pay  the  said  several  sums  and  interest  to  the  said  de- 
fendants respectively.  And  that  in  default  of  such  payment 
within  the  time  aforesaid,  the  plaintiffs,  and  each  of  them  be 
forever  barred  of  and  from  all  equity  of  redemption  in  the 
premises  not  so  redeemed,  and  on  and  from  all  right,  title,  in- 
terest, claim,  or  demand  in  law  or  equity,  in  or  to  the  said 
premises,  and  every  part  thereof. 

And  it  is  further  Adjudged,  that  the  defendants,  S.  T.  and 
U.  Y.,  have  now  no  right,  title,  or  interest  in  the  premises 
Bouo-ht  to  be  redeemed,  or  in  the  redemption  money,  and  that 
as  to  them  the  complaint  in  this  action  be  dismissed,  without 

oosts. 

And  it  is  further  Ordered,  Adjudged,  and  Decreed,  that 
10  costs  of  this  action  be  allowed  to  either  party  as  against  the 
'ther. 
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1801.  Affidavit  ly  Mortgagee  of  Non-payment  of  Money. 

[Title  of  the  cause.] 
[  Venue.] 
Y.  Z.,  the  above  defendant,  being  duly  sworn,  says : 
That  he  has  not,  nor  has  any  other  person  or  persons  on  his 
behalf,  at  any  time  heretofore  received  or  been  paid  tlie  sum 
of  dollars,  or  any  part  thereof,  which  by  the  judgment 

made  in  this  cause,  on  the  day  of  ,18     [and  the 

referee's  report  dated  ,  made  in  this  cause  pursuant  to 

the  said  judgment],  was  ordered  and  appointed  to  be  paid  to 
this  deponent ;  but  that  the  said  sum  of  dollars,  with  in- 

terest, now  remains  due  and  owing  to  this  deponent  upon  the 
mortgage  iu  the  said  judgment  mentioned. 

1802.  Final  Order  Dismissing  Action  for  Rederwpiion. 

\Title  of  the  cause.]  [At  a  special  term,  c&c] 

Upon  the  judgment  in  this  cause,  entered  on  the  day 

of  )  18     ,  and  on  reading  and  filing  due  proof  of  service 

npon  the  said  plaintiff  more  than  six  months  since,  of  notice  of 
the  entry  of  the  same  [and  of  a  copy  of  the  bill  of  costs  as 
taxed]  ;  and  on  reading  and  filing  the  affidavit  of  the  said  de- 
fendant, showing  that  the  amount  thereby  required  to  be  paid, 
has  not  been  paid  ;  but  that  the  whole  of  the  said  sum  of 
dollars  still  remains  due  and  owing  from  the  plaintiff  to  the 
said  defendant  for  his  principal,  interest,  and  costs ;  on  motion 
of  O.  P.,  of  counsel  for  the  defendant,  and  on  hearing  Q.  E.,  of 
counsel  for  the  plaintiff,  in  opposition, 

It  is  Obdeeed  and  Adjudged,  that  this  action  be,  and  hereby 
is  dismissed,  with  costs. 

XII.  Paetitioit. 

1803.  FinalJudgm,ent  for  Achial  Partition. 

[Title  of  the  cause.]  [At  a  special  term,  d:c.] 

This  action  having  been  brought  on  to  be  heard  upon  the 
report  of  G.  H.,  I.  J.,  and  K.  L.,  commissioners  appointed  by 
an  order  of  this  court,  and  on  reading  and  filing  said  report, 
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■which  bears  date  the  day  of  •      ,  18     ,  by  which  it 

appears  that  the  said  commissioners  have  made  partition  of 
the  premises  described  in  the  complaint  in  this  action  between 
the  parties,  according  to  their  respective  rights  and  interests 
therein,  as  the  same  have  been  ascertained,  declared,  and  de- 
termined by  this  court,  and  by  which  said  partition  the  said 
commissioners  have  divided  the  whole  of  said  premises  into 
allotments  of  equal  value,  and  have  set  off  in  severalty 
to  the  said  W.  X.,  one  of  the  said  allotments,  bounded  and 
described  as  follows :  [desoription],  as  will  more  fully  appear 
by  a  map  of  said  partition  thereto  annexed ;  and',  also,  by  which 
partition  the  said  commissioners  have  set  off  in  severalty  to 
[proceeding  in  like  manner  to  state  each  allotment'] ;  now  on  mo- 
tion of  M.  E".,  for  the  plaintiff. 

It  is  Obdehed  and  Adjudged,  that  the  said  report,  and  all 
things  therein  contained,  do  stand  ratified  and  confirmed,  and 
that  the  partition  so  made  be  firm  and  effectual  forever. 

And  it  is  further  Oedeeed  and  Adjudged,  that  the  said  [nam- 
ing the  parties]  do  each  execute,  under  their  hands  and  seals, 
and  acknowledge  and  deliver  to  the  other,  a  deed  of  release  and 
quit  claim  of  the  parcels  of  land  set  off  to  each  in  severalty  as 
aforesaid.  (3/) 

*  And  it  IS  further  Oedeeed  and  Adjudged,  that  the  said 
pay  to  the  said  the  sum  of  dollars,  being  the 

one  part  of  the  costs  and  charges  of  the  proceedings  in 

this  action ;  and  that  the  said  have  execution  therefor. 

1804,  The  Sam,e  ^ — where  Compensation  is  to  ie  Made  for 

Eguality. 

[Insert  in  preceding  form^  at  the  *  :] 

And  it  appearing  from  the  said  report  that  the  share  of  W. 
X.  is  worth  more  in   proportion  than  the  respective  shares 
allotted  to  the  other  parties : 
,     It  is  further  Adjudged,  that  said  W.  X.  make  compensation 

(y)  Where  there  are  more  than  two  ing  that  one]  a  deed,  &c.,  as  above.  '  If 

parties,  eaci  conveyance  to  be  made,  any  are  infants,  the  direction  will  be 

may  be  described    separately ;    thns,  that  the  guardian  ad  litem  unite  with 

"that  the  said  [naming  all  hut  one]  the  other  grantors   and   convey  his 

execute  under  their  hands  and  seals,  ward's  interest 
and  acknowledge  and  deliver  to  \nam- 
Vol..  II.— 37 
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for  equality  of  partition  to  the  other  parties  entitled  to  share  in 
the  land  [or,  its  proceeds],  and  pay  to  each  of  them  therefor, 
dollars,  together  with  dollars  his  share  of  the  costs 

an(l  charges  of  this  action  hereby  taxed  at  dollars,  said 

share  being  one  [fourth]  part  of  said  costs  and  charges,  with 
the  additional  rateable  increase;  and  that  each  of  the  said 
other  parties  have  execution  for  the  sum  so  adjudged  against 
said  W.  X. ;  and  that  the  same  is  hereby  declared  to  be  a  lien 
upon  the  share  so  allotted  to  said  W.  X. 

1805.  Final  Judgment  for  Sale. 

\_Redtals  of  proceedings,  and  of  report,  as  in  Form  1732,  to 
the  *,  continuing :']  to  wit,  that  the  plaintiff  A.  B.  is  entitled 
[setting  forth  the  rights  of  the  pa/rties  as  determinedl :  and  it  is 
Oedeked  arid  Adjudged,  that  the  said  report,  and  all  things 
therein  contained,  do  stand  ratified  and  confirmed. 

And  it  is  further  Oedeked  and  Adjudged,  that  all  and  sinsu- 
lar,  the  premises  mentioned  in  the  complaint  in  this  action,  and 
described  as  follows :  [description']  be  sold  by  public  auction, 
in  the  county  of  ,  by  and  under  the  direction  of  E.  F.,  of 

said  county  [the  referee  above  named] ;  *  that  the  said  several 
lots  be  sold  separately,  or  in  such  portions  as  to  tlie  said  referee 
may  seem  most  for  the  interest  of  the  parties  interested  there- 
in ;  that  the  said  referee  give  six  weeks'  previous  notice  of  th« 
time  and  place  of  such  sale,  in  one  of  the  public  newspapers 
printed  in  said  county  where  the  said  premises  are  situated, 
and  in  such  other  manner  as  is  required  bj  law  and  the  rules 
and  practice  of  this  court;  and  the  plaintiffs,  or  any  of  the 
parties  to  this  action,  may  become  the  purchaser  or  purchasers 
thereof.  That  such  sale  shall  be  for  cash  [or,  That  said  referee 
may  receive  such  proportion  of  the  price  in  cash,  and  give  such 
credit  for  the  balance,  taking  security  therefor,  as  he  may  think 
proper,  and  as  may  be  consistent  with  the  provisions  of  this  judg- 
ment]. That  the  said  referee,  forthwith  after  said  sale,  make 
report  thereof  to  this  court.  And  after  his  report  of  sale  shall 
have  been  duly  confirmed,  and  the  judgment  of  this  court 
entered,  that  then  he  execute  a  deed  or  deeds  of  the  said  premi- 
ses, to  the  purchaser  or  purchasers  at  the  said  sale,  on  their 
complying  with  the  conditions  upon  which  the  deeds  are  to  bo 
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delivered ;  and  that  snch  sale  and  conveyance  be  valid  and 
effectual  forever. 

And  it  is  further  Oedeeed  and  Adjudged,  that  the  costs  of 
the  parties  to  this  action,  to  be  taxed,  be  first  apportioned  be- 
tween the  said  several  parcels  of  land  and  premises  ratably, 
and  paid  out  of  the  proceeds  of  the  sale  thereof,  in  proportion 
to  the  sums  for  which  they  respectively  sell :  the  same  to  be 
paid  to  the  respective  attorney's  of  the  parties.  And  that  said 
referee,  in  like  manner,  retain  out  of  the  proceeds  of  the  sale  [of 
each],  the  fees,  commissions,  and  disb^irsements  to  which  he  is 
entitled  on  snch  sale.  That  the  said  referee  do  pay  and  dis- 
charge out  of  the  proceeds,  all  taxes,  charges,  and  assessments 
which  may  be  a  lien  upon  the  said  premises,  or  any  part  there- 
of ;  and  if  the  same  are  a  lien  upon  a  part  only,  then,  that  such 
referee  pay  the  same  out  of  the  proceeds  of  such  part,  and 
specify  the  same  in  his  final  report. 

[  Where  there  is  a  creditor  entitled  to  he  paid,  add:] 

And  it  is  further  Ordered  and  Adjudgkd,  that  said  referee 
pay  to  S.  T.,  the  sum  of  dollars,  with  interest  thereon, 

from  the  day  of  ,  18     ,  out  of  the  share  or  propor- 

tion of  the  defendant,  W.  X.,  in  the  proceeds  arising  from  said 
sale,  that  being  the  amount  of  the  specific  lien  [by  mortgage] 
upon  his  part  of  the  lands  and  premises  aforesaid. 

•    [  Where  there  are  doioer  rights,  add ;] 

And  it  is  further  Oedered  and  Adjudged,  that  the  said  referee 
ascertain  and  report  whether  the  defendant,  TJ.  Y.,  widow  of 
W.  v.,  deceased,  is  willing  to  accept  in  lieu,  and  instead  of  her 
dower  interest  in  Ihe  premises  aforesaid,  a  su]n  in  gross  in 
satisfaction  thereof,  out  of  the  net  proceeds  of  the  one 
part  of  the  said  premises,  whereof  her  husband  died  seized,  ac- 
cordino-  to  her  rights  as  ascertained  in  the  report  of  the  said 
referee ;  and  what  would  be  a  reasonable  satisfaction  for  her 
interest  on  the  principles  applicable  to  life  annuities ;  and  if 
the  said  U.  Y.  consent  to  accept  such  gross  sum,  that  such 
referee  pay  the  same  to  her,  upon  her  executing,  acknowledg- 
ing, and  delivering  to  the  said  referee,  a  release  to  be  approved 
of  "by  said  referee,  of  all  her  right,  title,  and  interest  in  the 
premises,  and  every  part  thereof.  But  if  she  refuse  to  accept 
a  gross  sura  in  lieu  of  her  dower  interest,  then  it  is  further  Oe- 
and  Adjudged,  that  the  said  referee,  after  paying  the 
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costs  and  disbursements,  taxes,  charges,  and  assessments,  do 
bring  one-third  of  the  one  part  of  the  net  proceeds  of  the 

said  sale  into  this  court,  to  be  invested  for  her  benefit ;  the  in- 
terest or  dividends  thereon,  or  to  accrue  thereon,  to  be  paid 
over  to  her  during  her  natural  life. 

And  it  is  further  Oedeeed  and  Adjudged,  that  the  said  referee 
pay  to  the  plaintiff  one  equal  part  of  the  residue  of  net 

proceeds  of  the  sale  of  the  said  premises ;  one  other  equal 
part  to  [&c.,  awarding  the  proceeds  according  to  the  rights 
of  the  parties'];  and  that  the  referee  take  receipts  for  all  such 
payments,  and  file  them  with  his  report  to  be  made  of  his  pro- 
ceedings, subsequent  to  the  confirmation  of  his  report  of  sale. 

And  it  is  further  Oedeeed  and  Adjudged,  that  such  title, 
deeds,  and  writings,  as  may  be  in  the  possession  or  under  the 
control  of  any,  or  of  either  of  the  parties,  and  as  appear  to  re- 
late solely  to  any  particular  part  of  said  premises,  be  delivered 
up  to  the  purchaser  of  such  part ;  and  that  all  other  title,  deeds, 
or  writings  relating  to  such  premises,  be  deposited  with  the 
clerk  of  this  court,  in  the  county  of  ,  for  safe  custody, 

there  to  remain  for  the  benefit  of  all  parties  interested  therein.  . 

And  it  is  further  Oedeeed  and  Adjudged,  that  the  purchaser 
or  purchasers  of  any  or  either  of  said  lots  of  land,  at  such  sale, 
be  put  into  possession  thereof ;  and  that  any  of  the  parties  to 
this  action  who  may  be  in  possession  of  said  premises,  or  any 
part  thereof,  and  any  person  who,  since  the  commencement  of 
this  action,  has  come  into  possession  of  them,  or  either  of  them, 
deliver  possession  thereof  to  such  purchaser  or  purchasers,  on 
production  of  the  referee's  deed  for  such  premises. 

And  it  is  further  Oedeeed  arid  Adjudged,  that  the  said 
referee  make  a  report  of  his  proceedings  under  this  order,  sub- 
sequent to  the  confirmation  of  his  report  of  sale  to  be  made  aa 
above  directed. 


XIII.  Foe  Deteemination  oi"  Conflictiitg  Claims  to  Real 
Peopeety;  and  foe  Admeasueement  of  Dowee. 

1806.  For  DeterminatAon  of  CovfActing  Glaiw,s. 

{Recitals  of  proceedings,  and  verdict,  decision,  or  report,  aa 
in  Forms  1700-1765,  continuing 
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It  is  Adjotdged,  that  the  defendant  [naming  him],  and  all 
persons  claiming  under  him,  by  title  accruing  subsequently  to 
the  day  of  ,  [the  day  of  service  of  the  sum.mons] 

be  forever  barred  from  all  claim  to  any  estate  of  inheritance  or 
freehold  in  the  premises  mentioned  in  the  complaint,  or  any 
part  thereof;  and,  furthei-,  that  the.  plaintiff  recover  of  the  de- 
fendant dollars,  his  costs  ,of  this  action. 

1807.  Admeasurement  of  Dower. 

[Recitals  as  in  Forvfis  1700-1765,  continuing ;] 
It  is  Adjudged,  that  admeasurement  of  the  dower  of  the 
plaintiff,  the  widow  of  C.  B.,  late  of  ,  deceased,  be  made 

of  the  lan^s  of  the  said  C.  B. 

And  it  is  further  Oedeeed  and  Adjudged,  that  G.  PL,  I.  J., 
and  K.  L.,  three  reputable  and  disinterested  freeholders,  be,  and 
hereby  are  appointed  commissioners  for  the  purpose  of  making 
such  admeasurement,  and  ascertaining  and  reporting  the  value 
of  the  mesne  profits  due  the  said  A.  B. 


XrV.  Title  to  Office  (Quo  Waeeanto). 
1808.  In  Favor  of  Claimant. 

[Recitals  of  proceedings,  verdict,  decision,  or  report,  as  in 
Forms  1700-1765,  continuing  /] 

It  is  Adjudged,  that  said  defendant  [naming  hini]  *  be  ousted 
from  the  office  of  [justice  of  the  Supreme  Court  of  the  State  of 
New  York],  mentioned  in  the  complaint  in  this  action. 

And  it  is  further  Adjudged,  that  H.  E.  D.,  named  in  the 
complaint,  and  a  plaintiff  in  this  action,  is,  and  he  is  hereby  de- 
clared to  be,  entitled  to  the  said  office,  by  virtue  of  the  [election] 
in  the  said  complaint  mentioned,  {s) 

(z)  The  judgment  cannot  extend  to  tliat  tte  individuaJ.  plaintiff  must 
the  recovery  of  damages,  or  of  fees  bring  «,  separate  action.  People  i>. 
which   defendant  has  received.    For    Sned.e'kei,  3  Abbotts' Pr.,  283. 
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1809.  In  Favor  of  Incuimhent. 
\As  above  to  tlie^,  continuing :"]  has  not  intruded  into  or 
usurped  the  office  of  [a  justice  of  the  Supreme  Court  of  the 
State  of  New  York],  but  that  under  and  by  virtue  of  the  [ap- 
pointment] in  tlie  complaint  mentioned,  is  entitled  to  hold  such 
office  and  perform  the  duties  tliereof,  until  the  day  of 

,18     . 


XY.  For  Divorce. 
1810.  Declaring  Nullity  of  Marriage. 

{^Recitals  of  proceedings  and  verdict,  decision,  or  .report,  as 
informs  1743-1765,  continuing:']  and  it  appearing  to  the  court 
that  both  of  the  parties  to  tlie  marriage  mentioned  in  the  com- 
plaint are  now  living  \or,  that  one  of  the  parties,  &c.,  has  here- 
tofore died] :  [a) 

Tlierefore,  it  is  Adjudged,  that  the  marriage  mentioned  in 
the  complaint  herein,  entered  into  between  the  plaintiff  and 
the  defendant  [naming  them  respectively],  is  wholly  null  and 
void  from  the  date  of  this  judgment,  upon  the  ground  of  [here 
designate  the  cause  of  divorce  as  in  the  statute]. 

[  Where  the  ground  was  a  previous  marriage,  but  the  rights 
of  children  are  saved  under  the  statute,  add :]  And  it  appearing 
to  tlie  court  that  the  marriage  hereby  annulled  was  contracted 
in  good  faith,  and  with  the  full  belief  of  the  party  that  the 
former  husband  of  said  wife  [or,  wife  of  said  husband,  was 
de;id],  it  is  further  Adjudgkd  and  declared  so  to  have  been,  and 
that  the  issue  of  said  marriage  heretofore  born  or  begotten,  to 
wit,  C.  B.  and  D.  B.  are  and  shall  be  entitled  to  succeed  in  the 
same  manner  as  legitimate  children,  to  the  real  and  personal 
estate  of  said  [designate  the  parent  who  at  the  time  of  the  mar- 
riage VMS  competent  to  contract]. 

[  Where  the  ground  of  dissolution  was  lunacy  or  idiocy,  and 
there  are  children,  substitute  for  the  foregoing  paragraph :] 

(a)  The  judgment  is  not  conclusive  ties  were  living  at  the  date  of  pro- 
except  as  against  the  parties,  and  those  nomicing  judgment.  3  Bev.  Stat.,  X4i, 
claiming  under  them,  unless  both  par-    §  37. 
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And  it  is  further  Adjudged,  that  C.  B.  and  D.  B,  children  of 
said  marriage  are  entitled  to  succeed  to  the  real  aijd  personal 
estate  of  said  [designating  parent  who  was  of  sound  mind]. 

[  Where  the  ground  of  dissolution  was  force  or  fraud,  and 
there  are  children,  say ;] 

And  it  is  further  Adjudged,  that  the  custody  of  C.  B  ,  the 
child  of  said  marriage  is  hereby  awarded  to  said  [designating 
innocent  parent] ;  and  that  said  [designating  the  other  parent] 
do  pay  the  said  [innocent p>arent]  the  annual  sum  of  dol- 

lars in  equal  semi-annual  payments,  for  the  education  of  said 
C.  B.  so  long  as  he  shall  live,  and  until  he  attains  the  age  of 
twenty-one  years ;  and  that  said  shall  give  security 

therefor  to  the  clerk  of  this  court  in  the  sum  of  dollars, 

to  he  approved  by  a  justice  of  this  court ;  with  leave  to  either 
party  to  apply  for  a  modification  of  said  allowance  or  security, 
in  case  of  any  event  materially  changing  the  circumstances  of 
the  parties.  [Add  provision  for  execution  as  in  last  paragraph 
on  next  page.]  , 

And  it  is  further  Adjudged,  that  the  plaintiff  recover  of  the 
defendant  dollars,  costs  of  this  action. 

1811.  Divorce.    For  Adultery,  {b)    , 
[Recitals  of  proceedings,  and  verdict,  decision,  or  report,  as 
in  Forms  1743-1765,  continuing:] 

Therefore,  it  is  Adjudged,  that  the  marriage  between  the 
said  plaintiff,  C.  K  F.,  and  the  defendant,  E.  F.,  be.  dissolved, 
and  the  same  is  hereby  dissolved  accordingly;  and  the  said 
parties  are,  and  each  of  them  is,  freed  from  the  obligations 

thei'cof. 

And  it  is  farther  Adjudged,  that  it  shall  be  -lawful  for  the 
said  0.  X.  F.,  the  plaintiff,  to  marry  again,  in  the  same  man- 
ner as  if  the  said  E.  F.,  the  defendant,  was  actually  dead  ;  but 
it  shall  not  be  lawful  for  the  said  E.  F.,  the  defendant,  to  marry 
again,  until  the  said  C.  N.  F.,  the  plaintiff,  shall  be  actually 
dead. 

And  it  is  Oedeeed  and  Adjudged,  that  the  said  E.  F.,  the 
defendant,  pay  to  the  said  C.  N.  F.,  the  plaintiff,  the  sum  of 


%  This  form,  and  the  following  are  from  Forrest  v.  Forrest 
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dollars  a  year  from  the  day  of  ,  18     ,  during 

her  natural  life,  as  a  suitable  allowance  to  the  said  C.  N.  F. 
the  plaintiff,  for  her  support ;  and  that  such  allowance  be  paid 
in  manner  following :  that  is  to  say,  that  the  sum  of 
dollars  be  paid  as  aforesaid  into  the  hand  or  upon  the  order  of 
the  said  plaintiff,  or  to  her  attorneys  of  record  in  this  action,  on 
the  day  of  [February],  18     ;  and  that  the  sum 

of  dollars  be  paid  as  aforesaid,  into  the  hands  or  upon 

the  order  of  the  said  plaintiff,  or  of  her  attorneys  of  record  in 
this  action,  on  the  day  of  each  month  of  [May,  August, 

November,  and  February]  thereafter,  during  the  natural  life  of 
the  said  C.  IST.  F.,  plaintiff. 

And  it  is  further  Oedeebd,  that  the  said  E.  F.,  the  defend- 
ant, within  thirty  days  from  the  date  of  the  entry  of  this  order 
and  judgment,  give  unto  the  said  0.  IST.  F.,  the  plaintiff,  such 
reasonable  security  for  the  payment  of  such  allowance,  by  lien 
upon  his  real  estate  in  this  State  or  otherwise,  as  may  be 
directed  and  approved  by  this  Court,  upon  the  report  of  the 
clerk  of  this  court,  to  whom  the  examination  is  hereby  re- 
ferred. 

[Costs  as  in  preceding  form,  or  thus ;] 

And  it  is  further  Ordered  and  Adjudged,  that  the  said  E. 
F.,  the  defendant,  within  thirty  days  after  the  date  of  the  entry 
of  this  order  and  judgment,  pay  to  the  said  C.  JS".  F.,  the  plain- 
tiff, or  her  attorneys  in  this  action,  her  costs  of  this  action,  which 
have  been  taxed,  and  are  hereby  allowed,  at  dollars. 

And  it  is  further  Oedeekd  and  Adjudged,  that  from  time  to 
time,  as  any  sum  or  sums  shall  become  payable  by  the  terms 
of  this  order  and  judgment,  the  said  0.  N".  F.,  the  plaintiff, 
upon  the  allowance  of  any  justice  of  this  court,  to  be  made 
on  exhibiting  to  him,  and  filing,  an  affidavit  that  such  sum 
or  sums  have  not  been  paid,  may  have  an  order  entered  as 
of  course  on  the  foot  of  this  order,  decree,  and  judgment, 
that  execution  issue,  in  such  form  as  said  justice  may  direct, 
against  the  said  E.  F.,  the  defendant,  for  the  sum  or  sums  so 
unpaid,  with  interest  thereon  from  the  time  or  times  when  the 
same  shall  have  become  payable  by  the  terms  of  this  order  and 
judgment. 

\For  a  provision  for  custody  of  children:  see  Form  1810.] 

And  it  is  further  Oediseed  and  Adjudged,  that  in  case  the  said 
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C.  N.  F.,  the  plaintiff,  shall  survive  the  said  E.  F.,  the  defend- 
ant, or  any  other  event  shall  occur,  materially  changing  the 
circumstances  of  the  said  parties,  or  either  of  them,  an  applica- 
tion may  be  made  on  the  foot  of  the  judgment,  in  this  action, 
by  any  party  iu  interest,  for  such  modification  of  the  said  judg- 
ment, touching  the  said  allowance  for  support,  as  may  be  just,  in 
view  of  any  right,  title,  or  interest  in,  or  claim  to  the  estate, 
real  or  personal,  of  the  said  E.  F.,  which  may  then  have  ac- 
crued to  her,  by  act  and  operation  of  law,  or  in  view  of  any 
such  other  event. 

1812.  Divorce  for  Adultery  ; — wTiere  the  Question  of  Alimony 
is  Reserved  and  Referred. 

\As  in  the  ^preceding  form,  substituting  in  place  of  the  third 
and  fourth  paragraphs,  the  following :'] 

And  it  is  further  Oedeeed  and  Adjudged,  that  it  be  re- 
ferred to  A.  0.  B.,  Esq.,  counseller-at-law,  as  referee,  to  take 
proofs,  and  ascertain,  and  report  to  this  court  what  would  be  a 
suitable  allowance  to  the  plaintiff  for  her  support,  having  re- 
gard to  the  circumstances  of  the  parties  respectively,  and  from 
what  date  the  same  should  be  allowed,  and  at  what  time  or 
times  and  in  what  manner  the  same  should  be  paid,  and  whether 
any  and  what  moneys,  heretofore  paid  or  allowed  by  the  de- 
fendant to  the  plaintiff  since  the  commencement  of  this  action, 
ouo-ht  to  be  deducted  from  the  payments  hereafter  to  be  made ; 
the  said  referee  having  regard  to  the  expenses  of  the  plaintiff 
for  counsel-fees  and  otherwise  in  prosecuting  this  action,  not 
taxable  as  costs  merely  ;  and  that  said  referee  also  report  what 
security  for  the  payment  of  such  allowance  by  the  said  de"- 
feiidant  upon  any  estate  of  the  said  defendant  or  otherwise, 
would  be  reasonable  and  proper;  and  that  he  report  the  facts 
found  by  him,  witli  his  opinion  on  the  matters  aforesaid,  and 
all  proofs  taken  before  him,  and  any  rejection  by  him  of  proof 

offered. 

And  it  is  further  Oedkked,  Decreed,  and  Adjudged,  that  upon 
the  coming  in  and  filing  of  said  report,  this  action  be  brought 
to  a  further  hearing  thereon,  and,  unless  on  such  hearing  the 
court  shall  otherwise  direct,  it  shall,  as  the  final  judgment  of 
the  court  in  this  behalf, 
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Be  then  Oedeeed,  Dkceekd,  and  Adjddged,  that  the  said  E. 
F.,  the  defendant,  pay  to  the  said  0.  I^.  F.,  the  plaintiff,  for 
her  support,  such  sum  and  sums  of  raonej,  and  at  such  time 
and  times,  and  in  such  manner  as  shall  be  specified  in  the  re- 
port of  said  referee;  and  that  he,  the  said  E.  F.,  within  thirty 
days  from  the  entry  of  that  judgment,  give  to  the  said  C.  j[.  F. 
such  reasonable  security,  for  the  payment  from  time  to  time  of 
such  allowance,  as  shall  be  specified  in  said  report. 

1813.  Recital  in  Case  of  Adultery,  where  the  Usual  Reference 
to  Tahe  Proof  has  leen  had. 

This  action  having  been  brought  on  to  be  heard  upon  the 
pleadings  herein  [or,  upon  the  complaint  herein],  and  upon 
proof  of  defendant's  failure  to  answer,  and  upon  the  report  of 
E.  F.,  duly  appointed  referee  in  this  action,  from  which  it  ap- 
pears that  all  tlie  material  facts  alleged  in  the  complaint  are 
true,  and  that  the  defendant  has  been  guilty  of  the  several  acts 
of  adultery  therein  charged ;  on*  motion  of  M.  IST.,  attorney  for 
the  plaintiff,  &c. 

1814.  Judgment  for  Limited  Divorce. 

[Recitals  of  proceedings,  and  verdict,  decision,  or  rejport,  as  in 
other  Forms  1743-1765,  continuing  :'\ 

Tlierefore,  it  is  Adjudged,  that  the  said  plaintiff  and  de- 
fendant be  separated  fi'om  bed  and  board ;  provided,  however, 
that  the  parties  may  at  any  time  hereafter,  by  their  joint  peti- 
tion, apply  to  this  court  to  have  this  judgment  modified  or  dis- 
charged. 

And  it  is  further  Declaekd,  that  neither  of  said  parties  is  at 
liberty  to  marry  any  other  person  during  the  life  of  the  other 
party. 

[Provision  as  to  custody  of  children,  and  alimony,  <&c.,  as  in 
Forms  1810-1812.] 


JUDGMENT.  587 


Taxation  of  Costs. 


Section  VII. 
COSTS. 

1815.  Notice  of  motion  for  extra  allowance p.  587 

1816.  Order  for  the  same,  at  circuit 587 

1817.  Statement  of  costs  and  disbursements 588 

1818.  Affidavit  to  disbursements 589 

1819.  Notice  of  taxation , .  589 

1820.  Affidavit  to  payment  of  witnesses'  fees 589 


1815.  Notice  of  Motion  for  Extra  Allowance. 

[Title  of  the  cause.] 

Take  notice,  that  [on  the  affidavit  and  the  certificate  of  E, 
F.,  Esq.,  the  referee  herein,  of  which  copies  are  hei-ewitli 
served,  and]  on  all  the  proceedings  in  this  cause,  the  [plaintiff] 
will  move  the  court,  at  a  special  term  thereof  to  be  held  [by 
Mr.  Justice  M.  JST.]  at  ,  on  the  day  of  ,  18     , 

at  o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel 

can  be  heard,  that  an  allowance  be  made  to  him  in  addition  to 
the  usual  costs.  [Sigiiature.] 

[Date.] 

[Address.] 

1816.  Order  at  Circuit  for  Extra  Allowance. 

[Title  of  the  cause.]  [At  a  circuit  court,  <&c.] 

The  plaintiff  in  this  action  having  recovered  the  sura  of 
dollars,  and  the  same  being  a  difficult  and  extraordinary 
case  [or,  the  defence   having  been   unfairly  or  unreasonably 
conducted],  the  plaintiff  is  allowed  ten  per  cent,  on  the  amount 
of  such  recovery,  by  way  of  additional  costs. 
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Costs. 


$15  00 
15  00 

2 
50 


00 
00 


20  00 
30  00 
10  00 


1817.  Statement  of  Costs  and  Disbursements,  {a) 

[Title  of  the  cause.]    plaintipf's  (5)  costs. 
Proceedings  before  notice  of  trial  [$25  or]  , 

"             after  notice,  and  before  trial 
An  additional  defendant  served  .... 
Cause  on  Calendar  [5],  circuits  [designating  them] 
Trial  Fee  on  issue  of  law 

"       "  "  fact         .... 

Costs  of  Motion  [specifying  what  tlie  motion  was] 

[  H^hus,  also,  insert  any  other  items.] 
Additional  allowance  under  the  statute  [sa2/*;i^'wAa^/i??']  48  00 
Additional  allowance  by  order  of  court  [$      ]         -        50  00 


DISBUESEMENTS. 

Sheriff's  fees,  serving  summons    .... 

"  "     cause  on  calendar  5  terms   . 

"  "      execution         ..... 

[Six]  affidavits  ....... 

Acknowledgment  of  undertaking 

[Three]  witnesses  [two]  days  each     .         .         .         . 

[One]  witness  [two]  days,  from         in  the  county  of 

distant  miles,  in  attendance  days 

Clerk's  fees  on  trial  and  judgment    .         .         .         . 

Certified  copy  orders    ... 

Transcript  6  cts.,  filing  6  cts 

Satisfaction  piece  ..... 


$1 

06 

2 

50 

69 

75 

25 

3 

00 

[Thus,  also,  state  postage,  advertising,  primbing. 
Total  disbursements       .         .... 

Total  costs 

Aggregate 


124 

124 


&c.] 


(a)  This  statement,  and  the  proof  of 
its  service,  and  proof  of  disbursements, 
are  not  necessary  parts  of  the  judg 
ment-roll.  Judgment  may  he  entered 
hefore  taxing  the  costs.  Schenectady 
&  Saratoga  Plank  B.  Co.  «.  Thatcher, 
1  Code  B.,  N.  S.,  380  ;  S.  C,  6  Sow. 
Pr.,  236.  But  the  usual  practice  on 
entering  judgments  under  subdivision 
1  of  section  346,  is  to  tax  costs  and  en- 


ter judgment  at  the  same  time,  and  to 
incorporate  the  papers  relating  to  the 
costs,  in  the  judgment-roll.  For  this 
purpose  the  notice  of  adjustment  ol 
costs  may  be  given  before  the  time  to 
answer  has  expired,  in  anticipation  of 
the  defendant's  making  default  there- 
on.   Anonymous,  4  Sandf.,  793. 

(5)  The  defendant's  statement  will  be 
similar  in  form. 
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Affidavit  to  Disbursements. 


1818.  Affidavit  to  Disbursements. 
{Title  of  the  cause.\     [  Vejiue.] 

M.  N.,  [managing  clerk  in  the  office  of]  plaintiflf's  attorney, 
being  duly  sworn,  says  :*  That  the  above  disbursements  have 
been  actually  made,  or  necessarily  incurred  in  this  action  [except 
those  hereafter  to  be  incurred,  and  those  he  believes  to  be 
correctly  above  stated]. 

[Jurat.']  -       [Siffnature.] 

1819.  Notice  of  Taxation. 

Take  notice,  that  the  within  bill  of  costs  will  be  presented  to 
the  clerk  of  the  county  of  for  adjustment  [and  to  have 

the  amount  inserted  in  the  judgment  entered  herein],  at  his 
office,  in  the  city  of  ,  on  the  day  of  inst., 

at  o'clock  in  the  noon.  [Signature.] 

[Date.]  [Address.] 

1820.  Affidavit  to  Payment  of  Witnessed  Fees. 

[Add  at  end  of  Form  1818  :]  That  G-.  H.,  I.  J.,  and  K.  L.  were 
severally  necessarily  subposnaed  and  attended  as  witnesses  on 
the  part  of  the  plaintiff  [or,  defendant]  in  this  action ;  and  that 
they  were  severally  and  necessarily  in  attendance  [four]  days 
each  on  the  trial  of  this  action ;  that  the  said  G.  H.  resides  in 
the  town  of  C,  in  this  State,  and  travelled  miles  from  his 

place  of  residence  to  attend  the  trial  of  this  action ;  and  the 
said  I.  J.  and  K.  L.  each  travelled  miles  from  the  town 

of  D.,  their  residence,  to  attend  the  trial  of  this  action. 

[Where  there  is  a  foreign  witness,  add:]  That  M.  N".  resides 
in  the  town  of  in  the  State  of  ,  and  travelled  from 

that  town  to  the  place  of  trial  to  attend  said  trial  as  a  witness 
for  the  plaintiff  [or,  defendant] ;  and  that  he  was  a  material 
and  necessary  witness,  and  necessarily  attended  as  such 
days.  That  he  came  from  his  said  residence  to  said  place  of 
trial  by  [the  Few  York  and  New  Haven  Eailroad],  which  is 
the  nearest  usually  travelled  route  between  said  places ;  and 
that  on  said  route  he  entered  this  state  at  ,  and  travelled 
miles  therefrom  to  said  place  of  triaL(c) 


(c)  Hicks  V.  Brennan,  Id  Ahb.  Pr.,  304. 
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Affidavit  to  Payment  of  Witnesses. 


1820a.  Another  Form.    Numerous  Witnesses. {d^ 
\^As  in  Form  1818  fo  ^Ae  *,  w  add  the  following  to  that  form.] 

That  this  action  was  at  issue  and  necessarily  upon  the  calendar 
for  trial  at  the  several  circuits  held  in  and  for  the  county  of 
at  the  court  house  in  the  of  ;  viz. :  one  commenced 

on  the  day  of  18     ;  one  commenced  [&c.,  &c.,  or  if 

referred  say,  That  this  action  was  at  issue,  and  was  referred  to 
M.  N.].  That  the  cause  was  brought  to  trial  before  said  court 
[oT-,  referee]  at  on  .     That  each  of  the  persons  named 

in  Schedule  A,  hereto  annexed,  which  is  made  a  part  hereof, 
attended  the  several  circuits  \or,  hearings]  therein  named  pur- 
suant to  a  subpoena,  or  upon  special  request  of  this  deponent,  as 
a  witness  for  the  plaintiff  [or,  defendant]  the  number  of  days 
set  opposite  their  respective  names  therein.  That  the  residence 
of  said  witnesses  respectively,  the  distance  therefrom,  accoi'ding 
to  the  usually  travelled  route,  to  the  said  court  house  [or,  place 
of  hearing],  and  the  number  of  miles  they  severally  travelled  as 
such  witnesses,  according  to  the  usually  travelled  route,  for  the 
purpose  of  going  to  the  place  of  trial  and  returning  therefrom, 
at  said  circuit  court  [or,  place  of  hearing]  respectively,  are  cor- 
rectly stated  and  set  forth  in  said  Schedule  A,  opposite  their 
respective  names.  That  each  and  every  of  said  persons  named 
in  said  Schedule  A  was  a  necessary  and  material  witness  on  the 
part  of  the  plaintiff  [or,  defendant]  on  the  trial  of  this  action. 

[Jurat.~\  [Signature.] 

Schedule  A. 

Circuit  [or,  hearing]  commenced  on  the        day  of         18 


Names  of  Witnesses. 


Miles  from 
Court  House 
or  Ueai'iDg. 


Miles 
Travelled. 


No.  Days 
attended. 


Section-  VIII. 
MOTIONS  TO  SET  ASIDE  JUDGMENTS. 

1821.  Notice  of  motion  to  set  aside  regular  judgment  by  default p.  B91 

1822.  Notice  of  motion  to  set  aside  irregular  judgment  by  default 591 


(a)  For  this  form  we  are  indebted  to  N.  C.  Moak,  Esq.,  of  Albany. 
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Motion  to  Open  Default  or  Inquest. 


1823.  "Notice  of  motion  to  set  aside  inquest ,..  592 

1824.  Order  to  ahow  cause,  obtained  by  a  person  not  a  party,  but  defrauded 

by  the  judgment 592 

1825.  Order  to  show  cause  why  judgment  and  reference  should  not  be  set 

aside,  and  defendant  let  in , . . , 692 

1826.  Order  denying  or  granting  the  foregoing  motions 593 

1327.  Order,  where  the  motion  is  founded  on  an  insolvent's  discharge,  and 

plaintiff  is  required  to  settle  issues  to  try  its  validity 593 

1828.  Order  setting  aside  a  judgment  at  the  instance  of  a  subsequent  bona- 

fide  purchaser  or  mortgagee 594 


1821.  Notice  of  Motion  to  Set  Aside  Eegula/r  Jvdgment  Jyy 
[Title  of  the  cause.]  Default. 

Take  notice,  that  on  affidavits,  copies  of  which  are  annexed 
[and  copy  of  defendant's  proposed  answer  herein  also  annexedj,(a) 
the  undersigned  will  move  the  court  at  a  special  term  to  be 
held  at  ,  on  the  day  of  (b)  ,18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard  [or,  will  move  before  Mr.  Justice  ,  at  his  office  (o) 
in  the  city  of  ,  on  the  day  of  ,18  ,  at  o'clock 
in  the  noon],*  that  the  judgment  entered  by  default 

against  the  defendant  in  this  action,  and  all  subsequent  pro- 
ceedings therein,  be  set  aside,  f  upon  such  terms  as  to  the  court 
may  seem  just  [and  that  the  moneys  levied  thereon  be  restord 
to  the  defendant]  with  such  other  relief  as  may  be  just. 

[Bate.]  [Address.]  [Signature.] 

1822.  To  Set  Aside  Irregular  Judgment  by  Default. 

[As  in  preceding  form  to  the\,  continuing :]  with  costs,  upon 
the  grounds,  among  others,  of  irregularity  [specifying  each  one 
relied  on, — e.  g.,  thus] :  in  that  the  judgment  was  entered  by 
plaintiff  in  disobedience  of  a  stay  of  proceedings,  duly  ordered 
and  faerved  on  him,  {d)  with  such  other  relief  as  may  be  just. 


(a)  The  moving  aiBdavits  should  pre-  was  rendered.     2  Rev.  Stat.  359,  §  2; 

sent,  beside  the  general    affidavit    of  Cook  v.  Dickerson,  1  Duer,  679. 

merits  (p.  184,  ante),  a  special  statement  (c)  In  the  first  judicial  district  this 

of  the  defence,  or  include  the  proposed  motion  may  be  made  before  a  justice  out 

answer,  verified.  of  court.  Ootie,!  401;  Lowberw.  Mayor, 

(J)  Where  irregularity  is  the  ground  &c.,  of  If.  Y.,  5  Abbott^  Pr.,  325. 

relied  on,  this  date  must  be  within  one  (d)  Irregularities  relied  on  must  be 

year  of  the  date  at  wLich  the  judgmont  sj)ecified.    Bute  39. 
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1823.  NoUce  of  Motion  to  Set' Aside  Inquest. 

{Substitute  for  the  words  between  the  *  and  the  ^,in  the  pre- 
ceding forms :]  that  tlie  inquest  taken  in  this  action,  and  all 
proceedings  on  the  part  of  the  plaintiff,  subsequent  to  the  same, 
be  set  aside  [continuing  as  in  those  forms]. 

1824:.  Order  to  Show  Oause,  Obtained  by  a  Person  Not  a 
Party,  but  Defrauded  by  the  Judgment. 

[Title  of  the  caused  (e) 

On  the  annexed  affidavits,  let  all  further  proceedings  be  stayed 
under  the  execution  issued  on  the  judgment  of  A.  B.  against 
Y.  Z.,  until  the  further  order  of  this  court ;  and  on  the  annexed 
aflSdavits,  and  such  as  [the  moving  party]  may  serve  upon  A. 
B.,  the  plaintiff,  or  his  attorney,  within  days  after  the 

making  of  this  order,  let  the  said  plaintiff  show  cause  before 
this  court,  at  a  special  term  thereof,  to  be  held  in  the  said  city 
of  ,  on  the  day  of  next,  at  the  opening  of  the 

court  on  that  day,  why  the  said  judgment  and  execution  issued 
thereon,  should  not  be  set  aside  as  against  the  said  [moving par- 
ty] as  fraudulent  and  void  [and  on  the  ground,  among  others, 
of  irregularity  in  that,  specifying  any  m,ere  irregularity  relied 
on];  and  why  said  [moving party]  should  not  have  such  other 
or  further  relief  as  may  be  j  ust,  and  the  costs  of  the  motion. 

[Pate.]  [Signature  of  judge.] 

1825.  Order  to  Show  Cause  why  Judgment  and  Order  of  Refer 
ence  should  not  be  Set  Aside,  and  Defendant  Let  In. 

[Title  of  the  cause.] 

On  the  pleadings  in  this  cause,  the  order  to  refer,  and  the 
papers  on  which  the  motion  to  refer  was  founded,  on  the  judg- 
ment-roll, filed  therein,  and  the  report  and  finding  of  the  referee, 
and  on  the  afiBdavits  and  papers  hereunto  annexed  [and  on  such 
other  affidavits  and  papers  as  may  be  served  upon  the  plain- 
tiff's attorneys  within  two  days  prior  to  the  time  of  hearing 
herein  mentioned],  let  the  plaintiff  and  his  said  attorneys  show 

(e)  If  tlae  moving  party  is  a  judgment-creditor,  entitle  tlie  moving  papers 
in  both  actions. 
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Order  Thereon. 


cause  before  one  of  the  justices  of  this  court,  at  chambers,  on 
[&c.,  as  in  Form  1824],  why  the  judgment  entered  in  this  ac- 
tion should  not  be  set  aside  and  vacated ;  why  the  order  of 
reference  therein  should  not  be  set  aside;  why  the  defendants 
therein  should  not  be  permitted  to  file  a  further  or  amended 
answer  to  the  complaint  in  this  action,  and  why  the  issues 
joined  in  the  said  action  should  not  be  tried  by  a  jury,  or  for 
such  other  or  further  order  as  the  said  court  may  deem  meet. 

And  in  the  mean  time,  and  until  the  hearing  and  determina- 
tion of  the  motion  under  this  order,  let  all  proceedings  upon 
the  execution  issued  upon  the  said  judgment  be  stayed. 

[_Date.'\  [Signature  of  judge.] 

1826.  Order  Denying  or  Granting  Motion. 
•  [Title  of  the  cause.']  [At  a  special  term,  (&c.'\{f) 

On  reading  and  filing  the  afiidavit  of  Y.  Z,  [and  on  the  plead- 
ings herein],  and  on  motion  of  O.  P.,  for  the  [defendant],  and 
after  hearing  Q.  K.,  for  the  [plaintiff],  [or,  and  on  proof  of 
due  service  of  notice  of  this  motion,  no  one  appearing]  in  op- 
position : 

Oedeeed,  *  that  the  said  motion  be  denied,  with  dol- 

lars costs.  [Or,  be  granted,  and  the  said  judgment  [describing 
it]  is  hereby  set  aside,  and  the  default, — or  inquest, — opened  [as 
to  the  defendant  Y.  Z.,  naming  which,  if  not  all  the  defend- 
ants], and  the  defendant  let  in  to  defend  the  action  [here  specify 
the  terms  imposed,— e.  g.,  thus] :  the  judgment,  however,  and 
the  execution  issued  thereon,  are  to  stand  as  security  for  the 
plaintiff's  claim,  to  abide  the  event  of  the  action. 

1827.  Order  where  the  Motion  is  Founded  on  an  Insolvent's 
Discharge,  and  Plaintiff  is  Required  to  Settle  Issues  to  Try 
its  Validity,  ig) 

[As  in  preceding  form  to  the  *,  continuing :]  That  the  said 
motion  be  and  the  same  hereby  is  denied,  on  the  plaintiff's 
serving  issues  to  try  the  validity  of  the  defendant's  discharge 
within  twenty  days  after  the  service  of  a  copy  of  this  order. 

— -—  ■  —       —"^ 

(/)  See  note  (a),  mpra. 

(g)  This  form  is  sustained  by  Stewart  v.  Salhinger,  UAJiboM  Pr ,  391. 

Vol.  n.— 38 
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Such  issues  are  to  be  settled  on  notice  to  the  defendant's  at- 
torney, and  when  so  settled  are  to  be  tried  by  this  court  and  a 
jury  ;  and  it  is  further  ordered  that  the  levy  made  by  the  sheriff 
of  the  county  of  upon  the  property  of  the  defendant,  be 

discharged  upon  the  defendant  giving  a  bond  in  the  sum  of 
dollars  to  the  plaintiff  conditioned  for  the  payment  of  the 
amount  of  the  said  judgment,  interest,  and  sheriff's  fees,  to 
be  approved  by  a  judge  of  this  court,  or  upon  his  depositing 
with  the  clerk  of  this  court  the  sum  of  dollars,  to  abide 

the  result  of  the  issaes  so  formed. 

1828.  Order  Setting  Aside  Judgment  at  the  Instance  of  a  Sub- 
sequent Bonorfide  Purchaser  or  Mortgagee.  (A) 

\Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  the  arinexed  affidavits  of  M.  IST.  and  O. 
P.  [and  proof  of  service  of  notice  of  this  motion],  and  on  mo- 
tion of  Q.  R.,  of  counsel  for  M.  N.  [and  after  hearing  S.  T.,  of 
counsel  for  plaintiff  in  this  action]  :  (i) 

Obdeeed,  that  the  judgment  [confessed  by  Y.  Z.  in  favor  of 
A.  B.,  and  entered  on  the  day  of  ,  18    J,  be  vacated 

and  set  aside  as  to  the  said  M.  IST.  [the  moving  party],  and  as  to 
the  real  estate  hereinafter  described ;  and  that  the  execution 
issued  on  said  judgment,  and  all  proceedings  had  under  it,  be 
set  aside  so  far  as  they  relate  to  or  affect  the  said  real  estate ; 
and  that  the  said  real  estate  is  hereby  made  and  declared  to  be 
freed  and  discharged  of  and  from  the  apparent  lien  of  said  judg- 
ment, and  of  and  from  any  and  every  and  all  proceedings  what- 
soever, ^^nder  and  by  virtue  of  the  same.  The  premises  above 
referred  to  are  bounded  and  described  as  follows :  [description.] 

(fi)  This  form  is  sustained  by  Ken-       (i)  Ether  dause  in  brackets  without 
dall  1).  Hodgins,  1  Bosw.,  659 ;  S.  C,  1    the  other  is  enough. 
J]>bott^Pr.,30d. 
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Section  IX. 

PEOCEEDINQS  AGAINST  JOINT  DEBTOES  AND  HEIES,  &o.,  OP  THE 
JUDGMENT-DEBTOE.  (a) 

1839.  Summons  against  a  joint  debtor  not  summoned  in  the  action p.  595 

1830.  Tbe  same ; — another  form 596 

1831.  Summons  against  heirs,  &c.,  of  a  deceased  judgment-debtor 596 

1833.  Answer  to  foregoing  summons 597 

1833.  Judgment,  against  joint-debtor , 598 

1834.  The  same ; — against  heir  or  personal  representative .' 598 

1835.  Affidavit  for  order  to  show  cause  why  heir  should  not  apply  assets, 

or  attachment  should  not  issue 599 

1836.  Order  thereon 600 

1837.  Attachment 601 

1838.  Interrogatories  to  be  administered 601 


1829.  Summons  Against  a  Jointrdebtor  not  Summoned  in  the 

Action, 

[Title  of  the  cause.'] 
To  the  defendant  Y,  Z. 

You  are  hereby  summoned  and  required  to  show  cause 
■within,  twenty  days  after  the  service  hereof  upon  you,  why 
you  should  not  be  bound  by  the  judgment  entered  in  this  ac- 
tion, on  the  day  of  ,  18  ,  in  the  office  of  the 
clerk  of  ,  in  favor  of  the  above-named  plaintiff,  against 
the  above-named  defendants  \pr,  against  "W.  X.,  one  of  the 
above-named  defendants],  (5)  for  dollars  debt  damages 
and  costs,  in  the  same  manner  as  if  you  had  been  originally 
summoned  ;  and  if  you  fail  to  show  cause  as  aforesaid,  by  an- 
swer served  on  the  undersigned,  you  will  be  bound  by  such 


{a)  Under  the  Provisions  of  the  Code  11  Mow.  Pr.,  885.    It  is  not  objectiona- 

0/ P7'0.,  §§375-'381.  We  to  describe  a  judgment  entered 

(6)  The  judgment  should  be  truly  against  a  part  only, of  the  defendants 

described ;  but  a  trifling  variance  will  named  in  the  action.   Harper  «.  Bangs, 

not  yitiatp  if  it  does  not  mislead.  Mills  18  /^.,  357. 
».  Thrusby,  3  AWotts'  Pr.,  433;  S.  C, 
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judgment,    and   execution  will    be    issued    against    you    ac- 
jordingly. 
[Date.']  [Signahcre  of  the  judgment-creditor,  his 

representatives  or, attorney,  adding 
his  address,  unless  it  is  inserted 
in  the  iody  of  the  summons.'] 
[City  and]  county  of  ,  ss. : 

A.  B.  [attorney  of  the  above-named  plaintiff.],  (c)  being  duly 
sworn,  says: 

That  the  judgment  mentioned  in  the  above  summons  has  not 
been  satisfied,  to  deponent's  knowledge  or  information  and  be- 
lief, and  that  there  is  now  due  thereon  dollars. 
\Jurat.]                                                [Signature  as  above.] 

1830.  The  Same; — Another  Form,  {d) 
'  Title  of  the  cause.] 
To  the  defendant  S.  K 

On  the  annexed  affidavit,  you  are  hereby  summoned  and  re- 
quired to  show  cause  before  one  of  the  justices  of  the 
Court,  at  a  special  term  thereof,  to  be  held  at  ,  in  the 

city  of  ,  at  chambers,  on  the  day  of  >  18     , 

at  o'clock,  why  you  should  not  be  bound  by  the  judg- 

ment, obtained  in  the  above-entitled  action  against  L.  M.,  your 
co-defendant  and  joint-debtor,  on  [the  draft  upon  which  suit  was 
brought].     Judgment  entered  in  the   above-named   court  for 
dollars,  upon  the  day  of  ,  18     ,  \fhich 

remains  unpaid.  .  And  for  such  other  and  further  order  as  to 
the  court  shall  seem  meet.  [Signature  1 

[Date.] 

[AffidoAjit  as  above.] 

1831.  Summons  Against  Heirs,  <&o.,  of  a  Deceased  Judgment- 
debtor. 
[Title  of  the  cause.] 

To  M,  K  and  0.  P.,  heirs  [or  otherwise]  of  T.  Z.,  defendant 
.  above  named. 


(c)  This  affidavit  is  to  be  made  by       {d)  This  form  is  sustained  by  Town- 
whomsoevor  subscribes  the  summons,     send  v.  Newell,  14  Alibotta'  Pr.,  340. 
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You  are  hereby  summoned  and  required  to  show  cause 
within  twenty  days  after  the  service  hereof  upon  yon,  why  the 
judgment  entered  in  this  action,  on  the  day  of 

18     ,  in  the  oflB.ce  of  the  clerk  of  the  county  of  ,  in  favor 

of  the  above-named  plaintiff,  against  the  above-named  defend- 
ant, Y.  Z.,  for  dollars  [debt],  damages,  and  costs,  should 
not  be  enforced  against  the  estate  of  the  said  Y.  Z.,  in  your 
hands  respectively ;  and  if  you  fail  to  show  cause  as  aforesaid, 
by  answer  served  on  the  undersigned,  judgment  will  be  so  en- 
forced, and  execution  issued  thereon  accordingly. 

[Date.}  [Signature.] 

[Annex  affidavit  as  in  Form,  1830.] 

1832.  Answer  {e)  to  Foregoing  Summons. 

The  defendant  Y.  Z.  above  named  [or,  M.  N.  and  0.  P., 
heii-s,  or  otherwise,  of  Y.  Z.,  defendant  above  named],  answer- 
ing the  summons  herein,  alleges  [here  state  defences, — e.  g., 
thus]  : 

First.  For  a  first  defence  to  the  claim  made  by  said  sum- 
mons, 

That  no  such  judgment  as  is  mentioned  in  said  summons  was 

ever  rendered. 

Second.  And  for  a  second  defence, ' 

That  on  the  day  of  ,  18     ,  on  a  settlement  and 

compromise  of  mutual  claims  and  demands  then  and  there  had 
between  the  plaintiflt"  and  the  defendants  [or,  the  defendant] 
above  named,  the  plaintiff  and  the  defendants  [or,  defendant] 
then  and  there  executed  and  delivered  under  their  respective 
hands  and  seals,  mutual  releases  of  all  debts,  dues,  claims,  de 
mands,  suits,  judgments,  and  decrees,  of  whatever  nature, 
theretofore  accrued  or  existing. 

I  Verification,  as  in  case  of  an  answer  in  an  action.  Vol.  I., 

pp.  121-126.] 


(e)  A  demurrer  or  reply  in  these  proceedings  may  be  drawn,  by  analogy  to 
the  above  forma. 
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1833.  Judgment,  Against  Joint-debtor. 

[Title  of  the  cause.]  {At  a  special  term,  So.] 

On  reading  and  filing  the  snmmons  and  affidavit  issued  here- 
in, whereby  the  defendant  Y.  Z.  was  required  to  show  cause 
\Jiere  recite  the  requirement  of  the  summons  ;  and  then  specify 
any  other  papers  on  which  the  order  is  founded],  and  said  sum- 
mons and  affidavit  having  been  duly  served  on  said  Y.  Z.,  on 
the  day  of  »  18     ,  and  no  copy  of  an  answer  or 

demurrer  thereto  having  been  served  on.  the  plaintiflf  or  his  at- 
torney as  appears  by  the  affidavit  of  M.  N.  hereto  annexed, 
and  the  said  defendant  not  appearing  to  show  cause  pursuant 
to  said  summons : 

{Or,  if  the  judgment  is  after  a  trial,  recite  proceedings :  see 
forms  of  judgments,  1745-1765,] 

And  it  appearing  to  the  court  *  that  the  sum  of  dollars, 

being  apart  [or,  the  whole]  of  the  said  judgment,  is  still  due 
and  unpaid ;  and  that  said  judgment  is  still  in  full  force :  now, 
on  motion  of  M.  K,  counsel  for  the  plaintiff  [and  after  hearing 
Q.  E.,  of  counsel  of  said  Y.  Z.] : 

Okdeeed,  that  the  plaintiff  A.  B.  have  judgment  against  the 
defendant  Y.  Z.  for  dollars,  the  amount  [or,  the  residue] 

of  the  aforesaid  judgment,  and  interest,  together  with  the  costs 
of  this  proceeding  to  be  taxed  ;  and,  also,  the  sum  of  dol- 

lars as  an  allowance  in  addition  to  said  costs;  and  that  the 
plaintiff  have  execution  therefor. 

1834.  The  Same; — against  Heir  or  Personal  Repre- 
sentative. (/■) 

[As  in  the  preceding  form  to  the  *,  continuing :]  that  the 
above-named  defendant  W.  Z.  died,  on  the  day  of 

18  ,  leaving  his  last  will,  whereby  he  appointed  the  defend- 
ant Y.  Z.  his  executor,  which  will  was  thereafter  duly  proved, 
and  letters  testamentary  thereupon  duly  issued  before  and  by 
the  surrogate  of  the  county  of  ;  and  that  said  Y.  Z. 


(/)  The  diieotioas  of  this  order  are  sustained  by  Mills  s.  Thursby  2  M- 
ioU3'  Pr.,  433. 
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daily  qualified  as,  and  still  is  such  executor  [or,  that  thereafter 
the  above-named  Y.  Z.  was  duly  appointed  his  administrator 
by  letters  of  administration  granted  by  the  surrogate  of  tJia 
county  of  ,  duly  qualified  as,  and  still  is  such  adminis- 

trator] ;  and  that  the  whole  [or,  dollars,  a  part]  of  said 

judgment  still  remains  unpaid,  and  said  judgment  is  still  in 
full  force.  Now  on  motion  of  M.  IT.,  counsel  for  the  plaintifl[ 
[and  after  hearing  Q.  K.,  of  coxmsel  for  said  Y.  Z.] : 

Ordered,  that  the  plaintiff  A.  B.  do  recover  of  the  said  Y. 
Z.,  as  executor  as  aforesaid  of  the  last  will  and  testament 
of  the  said  "W".  Z.,  deceased,  the  said  amount  so  ordered  to  be 
paid,  and  interest,  allowance,  and  costs  [or,  the  sum  of 
dollars  due  on  said  judgment,  and  also  interest  thereon,  and 
dollars  hereby  adjudged  to  the  plaintiff  for  costs  and 
allowance  in  addition  to  costs  herein],  amounting  in  the  whole 
to  the  sum  of  dollars,  to  be  levied  in  a  due  course  of 

administration  out  of  the  goods  and  chattels  which  were  of  the 
said  W.  Z.,  deceased,  at  the  time  of  his  death,  and  which  have 
come  to  the  hands  of  the  said  Y.  Z.  as  executor,  as  aforesaid,  to 
be  administered,  or  which  may  hereafter  come  to  his  hands  as 
such  executor  to  be  administered ;  and  that  on  the  said  A.  B. 
obtaining  the  proper  order  of  the  surrogate  of  the  proper 
county,  the  payment  of  said  sum  of  money  may  be  enforced  by 
execution  ;  and  that  the  said  A.  B.  be  also  at  hberty  to  move 
that  the  application  of  any  property  charged  with  the  payment 
of  this  judgment  be  compelled  by  attachment,  if  necessary. 

1835.  Affidavit  for  Order  to  Show  Cause  why  Reir  should  not 
Apply  Assets,  or  Attachment  should  not  Issue  {g) 

[Title  of  the  cause.'] 
County  of  ss. : 

A.  B.  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  above  named ;  and  that  he  re- 
covered a  judgment  against  Y.  Z.  in  his  lifetime,  since  de- 
ceased, for  dollars,  damages  and  costs,  which  was  docketed 
in  the  office  of  the  clerk  of  the  county  of  ,  on  the 

day  of  ,  18     . 

II,  That  after  the  death  of  the  said  Y.  Z.,  and  more  than  three 

(g)  Tliis  and  the  following  founs  are  from  Holmes  &  B.  Pr.,  176. 


600  ABBOTTS'  FORMS. 


Pro'ceedingB  against  Joint-debtors  and  Heirs,  &c.,  of  the  Judgment-debtor. 

years  after  letters  of  administration  were  issued  upon  his  estate, 
proceedings  were  instituted  by  deponent  against  the  above- 
named  M.  N.,  in  pursuance  of  the  provisions  of  section  376  of 
the  Code  of  Procedure,  and  such  proceedings  were  thereupon 
had,  that  this  deponent  recovered  a  judgment  of  this  court 
against  the  saidM.  N. ;  that  the  judgment  so  recovered  against 
the  said  Y.  Z.  as  aforesaid,  be  enforced  against  the  estate  of  the 
said  Y.  Z.,  deceased,  in  the  hands  of  the  said  M.  N.,  as  heir-at- 
law  of  the  said  Y.  Z.,  deceased. 

III.  That  the  said  M.  N.,  as  heir  of  the  said  Y.  Z.  as  afore- 
said,  received  the  avails  of  a  farm  situate  in  the  town  of  , 

in  the  county  of  ,  which  was  part  and  parcel  of  the 

estate  of  the  said  Y.  Z.  in  his  lifetime,  said  farm  having  been 
sold  by  the  foreclosure  of  a  mortgage,  executed  by  the  said 
Y.  Z.  in  his  lifetime ;  and  the  surplus  moneys  arising  from  said 
sale,  after  satisfying  the  said  mortgage  and  the  costs  and  ex- 
penses of  foreclosure,  were  paid  to  the  said  M.  N.,  as  heir  of 
the  said  Y.  Z.,  to  the  amount  of  dollars,  which  the  said 

M.  E".  refuses  to  apply  in  satisfaction  of  the  said  judgment,  and 
which  cannot  be  reached  by  execution  thereon. 

[Jurat.]  [Signature.] 

1836.  Order  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  c&c]  {h) 

On  reading  and'  filing  the  affidavit  of  A.  B.  above  named, 
whereby  it  appears  that  the  said  A.  B.  recovered  a  judgment 
against  Y.  Z.,  in  his  lifetime,  for  the  sum  of  dollars ;  and 

that  Y.  Z.  is  deceased,  and  that  letters  of  administration  were 
issued  upon  his  estate,  more  than  tliree  years  before  proceed- 
ings were  commenced  against  the  above-named  M.  N.,  as  heir 
of  the  said  Y.  Z.,  pursuant  to  the  provisions  of  section  376  of 
the  Code  of  Procedure;  and  that  such  proceedings  have  been 
instituted  and  judgment  of  this  court  obtained,  directing  the 
said  judgment  against  the  said  Y.  Z.  to  be  enforced  against  the 

(A)  Tlie  application  for  tbis  order  may  The    order    for    an  attachment  to 

probably  be  made  to,  and  the  order  be  issue  may  be  in  a  similar  form  as 

granted  by  a  judge  at  chambers,  where  the  above,  except  that  it  wiU  abso 

the  application  is  not  made  on  notice,  lutely  order  that  an  attachment  issae. 
Bolmea  &  D.,  177 
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estate  of  the  said  Y.  Z.,  in  tlie  hands  of  the  said  M.  N. ;  and 
that  the  said  estate  cannot  be  reached  by  execution  upon  the 
said  last-mentioned  judgment:  IsTow  on  motion  of  P.  Q.,  of 
counsel  for  the  plaintiff : 

Oedeeed,  that  the  said  M.  N".  satisfy  the  said  judgment,  out 
of  the  estate  of  the  said  T.  Z.,  in  his  hands,  or  show  cause  at  a 
special  term  of  this  court,  to  be  held  at     ,  ,  in  the  city  of 

,  on  the         day  of  >  18     >  at  o'clock  in  the 

noon  of  that  day,  why  an  attachment  should  not  issue  against 
him,  for  contempt  in  refusing  so  to  apply  the  said  estate. 

IDate.] 

1837.  Attachment. 

[l.  b.]  The  People  of  the  State  of  ITewTork  to  the  Sher- 

iff of  the  county  of  ,  greeting : 

"We  command  you  that  you  attach  T.  Z.,  of  ,  so  that 

you  may  have  him  before  the  Court,  at  a  special  term  of 

said  court,  to  be  held  at  the  ,  in  the  city  of  ,  on 

the  day  of  ,  18     ,  to  answer  for  a  contempt  by  him 

committed,  in  a  proceeding  by  A.  B.  against  him  in  said  court, 
under  the  provisions  of  section  376  of  the  Code  of  Procedure  ; 
and  have  you  then  and  there  this  writ.     Witness,  J.  J.,  jus- 


ice,  at  the                in  the  city  of 

,  this                 day  of 

,18     . 

[Signature  of] 

By  the  court. 

Clerk. 

[Signature  of] 

Plaintiff's  attorney. 

• 

1838.  Interrogatories  to  le  Administered. 

In  the  Supreme  Couet. — Interrogatories  to  be  ad- 
ministered to  M.  E".,  touching  a  contempt  alleged 
against  him,  in  not  applying  the  estate  of  one 
T.  Z.,  deceased,  in  the  hands  of  the  said  M.  N., 
to  the  satisfaction  of  a  jud^rnent  recovered  against 
the  said  Y.  Z.,  in  his  lifetime,  in  favor  of  A.  B., 
in  pursuance  of  the  judgment  of  his  court,  in  pro- 
ceedings in  favor  of  A.  B.,  against  M.  N.,  as  heir 
of  the  said  Y.  Z.,  under  section  376  of  the  Code 
of  Procedure. 
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First  Interrogatory. — Did  you,  as  heir-at-law  of  Y.  Z.,  de- 
ceased, receive  any,  and,  if  any,  what  estate  of  the  said  Y.  Z., 
after  his  death  ?     Declare  fully. 

Second  Interrogatory. — Did  A.  B.  recover  a  judgment  against 
the  said  Y.  Z.  in  his  lifetime  for  dollars  ?     If  yea,  does 

the  said  judgment  still  remain  unsatisfied,  and,  if  any  thing  has 
been  paid  thereon,  how  much,  when,  and  by  whom?    Declare. 

Third  Interrogatory. — Did  you,  on  the  day  of  , 

have  a  summons  served  on  you,  requiring  you  to  show  cause, 
at  a  time  and  place  in  said  summons  mentioned,  before  the 
Supreme  Court,  why  the  said  judgment  against  the  said  Y.  Z., 
deceased,  should  not  be  enforced  against  his  estate  in  your 
hands  ?     Declare. 

Fourth  Interrogatory. — Were  such  proceedings  had  before 
the  said  court,  in  pursuance  of  said  summons,  that  afterwards, 
and  on  the  day  of  ,  the  judgment  of  the  said  court 

was  rendered  against  you,  requiring  you  to  apply  the  estate  of 
the  said  Y.  Z,,  in  your  hands,  in  satisfaction  of  the  judgment 
against  the  said  Y.  Z.  ?     Declare. 

Fifth  Interrogatory. — Has  the  estate  of  the  said  Y.  Z.,  in  your 
hands,  or  any  part  thereof,  been  applied  in  satisfaction  of  said 
judgment  against  him?  If  nay,  have  you  refused  so  to  apply 
the  same?     Declare. 

Sixth  Interrogatory. — Was  an  order  of  said  court  served  upon 
you,  on  or  about  the  day  of  ,  requiring  you  to 

show  cause,  at  a  special  term,  to  be  held  on  the  day  of 

,  at  the  ,  in  the  city  of  ,  why  an  attachment 

should  not  issue  against  yon,  for  contempt  in  not  applying  said 
estate  in  satisfaction  of  said  judgment  ?  If  yea,  what  proceed- 
ings, if  any,  were  had  in  the  said  court  upon  the  return  of  said 
order,  and  was  a  copy  of  an  order,  entered  by  the  court  upon 
such  return,  served  upon  you?  If  yea,  when,  and  what  were 
the  contents  of  such  order  2     Declare. 

[2)at6 ,]  [Signature  of] 

Attorney  for  A.  B. 
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1839.  Against  property P-  603 

1840.  Against  joint  property  of  all  and  separate  property  of  some  of  the 

dependants 604 

1841.  Against  property  in  hands  of  personal  representatives,  &c 604 

1843.  Against  the  person 605 

1843.  For  specific  real  or  personal  property 605 

1844.  Indorsement 606 

1845.  The  same,  on  execution  on  judgment  by  confession  where  the  deht 

is  not  aU  due 606 

1846.  The  same,  where  the  judgment  is  for  a  debt  secured  by  mortgage.. .  606 

1847.  Notice  of  motion  for  leave  to  issue 607 

1848.  Order  setting  aside  execution,  and  making  restitution 607 

1839.  Execution  Against  Property. 

The  people  of  the  State  of  New  York,  to  the  sheriff  of  the 
county  of  ,  greeting :  whereas  judgment  was  rendered  On 

the  day  of  ,  one  thousand  eight  hundred  and  ,  in  an 
action  in  the  court,  between  A.  B.  plaintiff,  and  T.  Z*,  de- 
fendant, in  favor  of  the  said  [_naming  judgment-creditor'],  against 
the  said  [debtor']  §,  for  the  sura  of  dollars,  as  appears  to  us 
by  the  judgment-roll,  filed  in  the  office  of  the  clerk  of  the 
county  of  °  [or,  of  the  clerk  of  said  court].  And  whereas 
the  sa!id  judgment  was  docketed  in  your  county,  on  the  day 
of  ,  in  the  year  one  thousand  eight  hundred  and  ,  and 

the  sum  of  is  now  actually  due  thereon  with  interest  from^ 

day  of  t :  therefore  we  command  you  that  you  satisfy' 

the  said  judgment!  out  of  the  personal  property  of  the  said  judg- 


604  ABBOTTS'  FORMS. 


Execution. 


ment-clcbtor[8]  within  your  county ;  or  if  sufBcient  personal 
property  cannot  be  found,  then  out  of  the  real  property  in  your 
county  belonging  to  such  judgmcnt-debtor[s]  on  the  dayT 
when  the  said  judgment  was  so  docketed  in  your  county,  or  at 
any  time  thereafter,  in  whose  hands  sover  the  same  may  be. 
and  return  1  this  execution  within  sixty  days  after  its  receipt  by 
you,  to  the  clerk  of  [designating  the  cleric  with  whom  the  record 
of  judgment  isfiled~\. 

Dated  at         ,  the  day  of  ,  18     . 

[Signature  of  judgment-creditor  or  his  attorney.] 

1840.  Execution  Against  Joint  Property  of  all,  and  Separate 
Property  of  Some  of  the  Defendants, 

[As  in  preceding  form,  substituting  instead  of  the  words  he- 
tmeen  the  Tf^f,  the  following ;]  out  of  the  joint  personal  property 
of  all  the  defendants,  and  the  separate  personal  property  of  the 
said  T.  Z.  [naming  the  defendant  served']  within  your  county ; 
or,  if  sufficient  personal  property  cannot  be  found,  then  out  of 
the  real  property  within  your  county  belonging  jointly  to  all 
the  defendants,  or  separately  to  the  said  Y.  Z.  on  the  day. 


1841.  Execution  Against  Property  in  Hands  of  Personal 
Representatives,  &g.  (a). 

[As  in  Form  1839  to  the  *,  continuing :]  as  the  executor  of 
the  will  [or,  the  administrator  of  the  goods,  chattels,  and  credits 
which  were]  of  M.  IS,.,  late  of  ,  in  the  county  of  ,  de- 

ceased, in  favor  of  said  [judgmenircreditof],  and  against  said 
[naming  judgment-debtor]  as  such  executor  [or,  administrator], 
as  aforesaid,  for  the  sum  of  dollars,  as  appears  by  the  judg- 
ment-roll, filed  in  the  office  of  the  clerk  of  county  [or,  of 
said  court].  And  whereas  said  judgment  was  docketed  in  your 
county  on  the  day  of  ,  in  the  year  18  ,  and  the  sum  ol 
dollars  is  now  actually  due  thereon,  with  interest  from 
the        day  of 

Therefore  we  command  you  that  you  satisfy  the  said  judg- 

(a)  This  form  may  easily  be  modified    legatees,  devisees,  trustees,  &c.,  and  to 
to  meet  the  case  of  property  in  hands  of    reach  real  property. 
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Against  tlie  Person.    Against  Specific  Property 

ment  out  of  the  personal  property  of  said  M.  IST.  in  the  hands 
of  said  \_judgment-debtor\  in  your  county.  And  return  [con- 
cluding as  in  Form  1839 /rom  the  \  ]. 

184:2.  JExecution  Against  the  Person. 

\As  in  Form  1839  to  the  f,  continuing :']  And  whereas,  an 
execution  against  the  property  of  the  said  has  been  duly 
issued  to  the  sheriff  of  the  county  of  [or,  to  you]  and  re- 

turned unsatisfied;  therefore  we  command  you,  that  you  ai-rest 
the  said  ,  and  commit  him  [or,  them]  to  the  jail  of  your 

county  until  he  [or,  they]  shall  pay  the  said  judgment,  or  be 
discharged  according  to  law.  And  return  [concluding  as  in 
Form  1839/toot  the  |]. 


1843.  Execution  for  Specific  Seal  or  Personal  Property. 

[As  in  Form  1839  to  the  §,  continuing .']  for  the  delivery  to 
said  [naming  successful  party]  of  the  possession  of  the  following 
described  real  [or,  personal]  property,  viz. :  [desoribe  the  same 
'particularly'],  [and,  if  personal  property,  add,  or  if  a  delivery 
thereof  cannot  be  had  then  for  dollars,  the  value  thereof, 

duly  assessed],  and  also  for  dollars  [stating  the  sums  re- 

covered for  damages  and  for  costs  in  accordance  with  thejudg- 
rnent]  as  appears  by  the  judgment-roll,  filed  in  the  office  of  the 
clerk  of  the  county  of 

And  whereas,  the  said  judgment  was  docketed  in  your  coun- 
ty on  the  day  of  18  ,  [and  the  sum  of  dollars 
with  interest  from  the  day  of  ,  18  ,  is  now  actually 
due  thereon] ;  [and  dollars  additional,  with  interest  as 
aforesaid,  in  case  the  property  is  not  delivered]  ; 

Therefore  we  command  you,  that  you  deliver  the  said  prop- 
erty to  the  said  ;  and  that  you  satisfy  the  said  sum  of 
dollars  [damages  and  costs],  with  interest  as  aforesaid  [and, 
also,  in  case  a  delivery  of  the  said  personal  property  cannot  be 
had,  the  further  sum  of  dollars,  with  interest  as  aforesaid], 
out  of  the  personal  property  of  the  said  judgment-debtor  within 
your  county ;  or  if  sufficient  personal  property  cannot  be  found, 
then  out  of  the  real  property  in  your  county  belonging  to  such 
judgment-debtor  on  the  day  when  the  said  judgment  was  dock 
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eted  in  your  connty,  oi*  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be;  and  return  this  execution,  within 
sixty  days  after  its  receipt  by  you,  to  the  clerk  of  [designating. 
the  cleric  with  whom  the  judgmsnt-record  isfiled^. 
[Date  and  signature  as  in  Form  1839.] 

1844,  Indorsement  on  Execution,     , 

[Title  of  the  cause.] 

Levy  $  ,  with  interest  from  the  [date  of  entering  judg- 
menf],  besides  your  fees. 

[Date  a/nd  signature  as  in  Form  1839.] 

[Address  to  Sheriff.'] 

1845.  Indorsement  on  Execution  on  a  Judgment  hy  Confession^ 

Where  the  Debt  is  Not  All  Due  (5). 

[Title  of  the  cause.] 

Levy  $  ,  with  interest  thereon  from  the  day  of  , 
18  ,  being  the  amount  now  due  on  the  judgment  within  men- 
tioned, and  also  levy  $  ,  costs  thereof,  with  interest  thereon 
from  the        day  of        ,  18     ,  besides  your  fees. 

[Date  and  signature  as  in  Form  1839.] 

[Address  to  Sheriff.] 

1846.  Indorsement  on  Execution,  Where  the  Judgment  is  for  a 

Debt  Secured  by  Mortgage. 

[Title  of  the  cause.] 

Levy  $  ,  with  interest  from  the  day  of  ,  18     , 

besides  your  fees ;  but  not  out  of  any  part  of  [describing  the 
property],  being  the  premises  mortgaged  by  the  defendant  to 
,  by  mortgage,  dated  the        day  of  ,  18     ,  and  re- 

corded in  the  office  of  the        of  the  county  of         ,  liber 
of  mortgages,  page        ,  for  securing  the  debt  for  which  the 
judgment  herein  was  rendered. 

[Date  and  signature  as  in  Form  1839.] 

[Address  to  Sheriff.] 


(6)  SeeO()(Zeo/Pm,§884. 


PROCEEDINGS  TO  ENFORCE  THE  JUDGMENT.  6'0T 

Leave  to  Issue  Execution.     Setting  Aside. 

184:7.  Notice  of  Motion  for  Leave  to  Issue  Execution. 

[Title  of  the  cause.] 

Take  notice,  that  on  the  affidavit  of  which  a  copy  is  here- 
with served,  and  on  the  judgment  and  proceedings  in  this  cause, 
the  undersigned  will  move  the  court,  at  a  special  term  thereof 
to  be  held  at  ,  on  the        day  of         j  18     ,  at        o'clock 

in  the  noon,  or  as  soon  thereafter  as  counsel  can  be 

heard,  *  for  leave  to  issue  execution  upon  said  judgment. 

[Date.]  [/Signature.] 

[Address  to  the  Defendant  Personally  (c).] 


1848.  Order  Setting  Aside  Execution  and  Making  Hestztution. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  the  affidavit  of  W.  X.,  and  on  motion 
of  O.  P.  for  the  defendant,  and  after  hearing  Q.  E.  [or,  and  on 
proof  of  service  of  due  notice  of  this  motion,  and  no  one  appear- 
ing] for  the  plaintiff,  in  opposition  thereto : 

Oedeeed  that  the  execution  issued  in  this  action,  be,  and  the 
same  is  hereby  set  aside  with  dollars  costs,  and  that  the 
moneys  levied  thereon  be  restored  to  the  defendant,  with  inter- 
est thereon  from  the  time  of  such  levy. 


Section  II. 
JUDICIAL  SALES  UNDER  SPECIAL  JUDGMENTS. 

1849.  Notice  of  sale  of  real  property  under  forecloBure  or  partition p.  608 

1850.  Referee's  report  of  sale 608 

1851.  The  same,  where  the  purchaser  has  not  completed  his  purchase 610 

1852.  Order  conflrming  report 610 

1853.  Notice  of  motion  to  compel  purchaser  to  complete  his  pttrcha,se 610 

1854.  AfBdavit ^^J 

1855.  Order  compelling  completion  of  purchase 611 


(c)  See  Code  of  Pro.,  %2Si. 
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Judicial  Sales  under  Special  Judgments. 

1856.  Order  discharging  the  purchaser 613 

1857.  Order  setting  aside  sale  on  the  ground  of  mistake  and  inadequacy  of 

price 618 

1858.  Bond  required  as  condition  of  ordering  resale 613 

1859.  AfiBdavit  to  move  for  writ  of  assistance ,..'...  614 

1860.  Writ  of  assistance 615 


1849.  Notice  of  Sale  of  Real  Property  under  Foreclosure,  or 

Partition. 

{Title  of  the  cause.] 

By  virtue  of  a  judgment  of  foreclosure  and  sale  [or,  of  par- 
tition and  sale],  made  in  the  above-entitled  action  on  the 
day  of  5  18     ,  the  subscriber,  a  referee,  for  that  purpose 

duly  appointed,  will  sell,  at  ,  in  ,  on  the  day  of 

,18  ,  at  o'clock  in  the  noon  of  that  day,  the  real 
estate  [and  mortgaged  premises]  directed  by  said  judgment  to 
be  sold,  and  therein  described  as  follows :  [describe  premises, 
each  lot  sepa.rately.] 

[Date,  and  signature  of  referee  and  attorney.] 

1 850.  Referee's  Report  of  Sale  in  Partition,  Forecloswre,  or 

other  Action. 
[Title  of  the  cause.] 

To  the  court  of 

In  pursuance  of  a  judgment  of  this  court,  in  this  action, 
bearing  date  the  day  of  ,  18     ,  I,  E.  F.,  referee,  to 

whom  the  execution  thereof  was  confided,  do  report. 

That  I  caused  notice  of  the  time  and  place  of  sale  of  the 
premises  mentioned  in  the  judgment,  containing  a  brief  descrip- 
tion thereof,  to  be  published  [Jure  slate  mode,  so  as  to  show  com- 
pliance with  the  directions  of  the  judgment  and  rules  of  court.] 
And  agreeably  to  said  notice,  I  did,  at  the  time  and  place  spe- 
cified in  the  notice,  to  wit,  the  day  of  ,  18  ,  at  noon, 
attend  at  the  in  said  city,  and  exposed  said  premises  for 
sale,  by  public  auction  to  the  highest  bidder. 

And  I  further  report,  that  the  said  premises  were  then  and 
there  fairly  struck  off  and  sold  to  M.  N.  for  dollars,  he  be- 

ing the  highest  bidder  therefor,  and  that  being  the  highest  sum 
bid  for  the  same. 


PEOCEEDINGS  TO  ENFORCE  THE  JUDGMENT.  609 

Referee's  Report  of  Sale. 

[Or,  where  there  are  several  parcels:']  And  I  further  report, 
that  the  several  lots  or  parcels  of  land  so  directed  to  be  sold  as 
aforesaid,  were  put  up  for  sale  separately,  and  were  each  and 
every  of  them  fairly  struck  off  and  sold  to  M.  N.,  for  the  fol- 
lowing sums  respectively :  [here  name  the  parcels  and  prices^ ; 
those  sums  being  the  highest  sums  bid  for  the  said  lots  respec- 
tively, and  the  said  M.  IST.  being  the  highest  bidder  there- 
for; which  several  sums  amount,  in  the  aggregate,  to 
dollars.  * 

And  I  do  further  report,  that  I  received  from  the  said  pur- 
chaser the  amounts  so  bid  by  him  as  above  mentioned,  and 
that  thereupon  I  executed,  acknowledged,  and  delivered  to  said 
purchaser  the  usual  referee's  deed  for  said  premises,  and  that 
I  have  paid  over  and  disposed  of  the  purchase-money  or  pro- 
ceeds of  sale  as  follows,  viz. : 

I  have  retained  in  my  hands  the  sum  of  dollars,  being 

the  amount  of  my  fees  and  expenses  on  said  sale. 

I  have  paid  [here  enumerate  in  detail  the  payments  made, 
according  to  the  judgment ;  and  in  case  of  a  surplus  in  fore- 
closure, add:]  and  I  have  deposited  the  balance,  being  the 
sum  of  dollars,  in  the  hands  of  the  county  treasurer  of 
county  to  the  credit  of  the  clerk  of  this  court,  as  directed  by 
said  judgment. 

[In  case  of  a  deficiency  in  foreclosure,  substitute  for  the  fore- 
going sentence  /]  And  I  have  paid  the  plaintiff,  through  his  attor- 
ney, the  whole  of  the  residue,  being  the  sum  of  dollars ; 
and  I  also  report,  that  the  deficiency  due  to  the  plaintiff  from 
the  defendant  Y.  Z.,  and  for  which  he  is  personally  liable  under 
the  judgment  herein,  is  dollars,  with  interest  from  the  date 
of  this  my  report. 

I  have  taken  receipts  for  the  sum  so  paid,  which  are  hereto 

annexed. 

The  schedule  hereto  annexed  contains  a  statement  of  the 
Bums  thus  received  and  paid  out. 

[I  do  also  report,  that  I  have  let  the  said  M.  N.  into  the  pos- 
session of  said  -premises.] 

All  which  is  respectfully  submitted. 

[J)aU.-\  [Signature:] 

Vol.  II.— 39 


610  ABBOTTS'  FORMS. 


Judicial  Sales  under  Special  Judgments. 


1851.  The  same,  wJiere  the  Puroha&er  has  not  Completed  his 

Purchase. 

\_As  in  preceding  form  to  the  *,  concluding  thus:'] 

That  the  terms  and  conditions  of  such  sales  were  reduced  to 
writing,  and  made  known  to  the  persons  attending  such  sale, 
previous  to  putting  up  said  premises,  and  were  as  follows: 
[that  the  purchaser  of  each  lot  or  separate  parcel,  was  to  pay 
ten  per  cent,  of  the  purchase-money  down,  on  the  day  of  sale, 
and  the  residue  when  the  sale  should  be  confirmed  and  the 
deed  delivered.]  And  thtit  the  said  M.  N.  has  signed  the 
written  conditions  of  sale  above  mentioned,  together  with  an 
acknowledgment  that  he  has  purchased  the  premises  upon 
those  terms,  and  he  has  paid  to  me  the  amount  required  to  be 
paid  down. 

All  of  which  is  respectfully  submitted. 

[Bate.]  [Signatwe.] 

1853.  Order  Confirming  Referee^  s  Report  of  Sale. 

[Title  of  the  cause.]  [At  a  special  term,  t&c] 

On  reading  and  filing  the  report  of  R.  F.,  Esq.,  referee,  ap- 
pointed to  sell  the  premises  described  in  the  complaint  in  this 
action,  which  report  bears  date  the         day  of  )  18     ,  and 

on  filing  proof  of  service  of  due  notice  of  this  motion  on  all  the 
parties  who  have  appeared  in  this  action: 

Oedebed,  that  the  said  report  be,  and  the  same  is  hereby  in 
all  respects  confirmed. 

f 

1853.  Notice  of  Motion  to  Compel  Purchaser  to  Complete  his 
Purchase,  {a) 

[As  in  Form  1847  to  the  *,  concluding :]  for  an  order  requir- 

(a)  Where  the  purchaser  applies  to  Notes,  No.  1,  36;  reversing  S.  C,  4 

be  discharged,  the  application  is  usually  8andf.,  468. 

by  petition.    If  he  alleges  tliat  he  could        Notice  of  his  petition  should  be  given 

not  obtain  good  title,  he  is  not  confined  to  all  parties  who  have  appeared  and 

to  the  specific  defect  pointed  out  in  the  have  an  interest  in  the  property,  or 

petition,  but  may  avail  himself  of  any  its  proceeds.     Eobinson  v.  Meigs,  10 

which  the  papers  disclose.    Ot.  of  Ap-  Paige,  ^1. 
peais,  1853,  Darrin  v.  Hatfield,  8eld. 
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Motion  to  Compel  Completion  of  Purchase. 

ing  you  to  complete  your  purchase  mentioned  in  said  affidavit, 
and  pay  the  amount  bid  therefor,  and  for  such  other  relief  as 
may  be  just,  together  with  the  costs  of  this  motion. 

[Date.']  [Signature.] 

[Address  to  Purchaser.] 


1854.  Affidavit  to  Move  to  Compel  Pwrchaser  to  Complete  his 

Purchase. 

[Title  of  the  cause.] 

[  Venue.] 
O.  P.,  being  sworn,  saith :  That  he  is  one  of  the  plaintiff's 
attorneys  in  this  action ;  that  the  action  was  instituted  for  [the 
foreclosure  of  a  mortgage],  and  the  [mortgaged]  premises  were 
offered  for  sale,  under  the  direction  of  the  sheriff  of  county 
[or,  of  R.  F.,  Esq.,  referee,  whose  report  of  sale  is  hereto  an- 
nexed], on  the  day  of  ,  18  ,  under  the  usual  terms  of 
sale,  and  purchased  by  M.  K ;  that  by  the  terms  of  sale  the 
deed  was  to  be  delivered  to  the  purchaser,  and  the  purchase- 
money  was  to  be  paid  to  the  sheriff  [or,  to  said  referee]  on  the 

day  of  ,  18  .  That  said  purchaser  declines  to  com- 
plete his  purchase,  alleging  that  the  proceedings  in  fore- 
closure are  irregular  and  void  in  this,  viz.  [here  indicate  the 
objections  made, — e.  g.,  thus :]  that  the  summons  is  not  correctly 
published,  and  that'  the  defendants  W.  X.  and  Y.  Z.,  who  are 
proceeded  against  by  advertisement,  are  not  foreclosed  thereby. 
Deponent  further  states  that  a  copy  of  said  summons,  as  adver- 
tised, is  hereto  annexed. 

[Jurat.]  [Signature.] 

1855.  Order  Compelling  Purchaser  to  Complete  his  Purchase. 

[Title  of  the  cause.]  [A*  a  special  term,  cfcc.J 

On  reading  and  filing  the-  affidavit  of  O.  P.  [and  the  report 
of  E.  P.,  Esq.,  referee  herein],  and  after  hearing  0.  P.  for  the 
motion,  and  Q.  E.  [or,  and  on  proof  of  service  of  due  notice  of 
this  motion,  and  no  one  appearing]  in  opposition  : 

Okdeeed,  that  said  motion  be  and  the  same  hereby  is* 
granted. 
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1856.  Order  Discharging  the  Purchaser. 

\As  vn  preceding  form  to  the  *,  continuing:']  denied,  and 
that  M.  N.,  the  purchaser,  be  discharged  from  his  said  pur- 
chase. 

And  it  is  further  Oedeeed,  that  il.  F.,  Esq.,  the  referee  in 
this  action  [or,  the  sheriff  of  said  county],  repay  to  said 

M.  N.,  his  said  deposit. 

And  it  is  further  Oedkeed,  that  the  plaintiff  pay  to  said 
M.  ]Sr.,  on  demand  [or,  within  days  after  service  of  this 

order],  [interest  thereon  from  the  time  when  the  purchase  was 
to  have  been  completed,  together  with]  his  expenses  of  exam 
ining  the  title,  which  are  hereby  fixed  and  allowed  at  the  sum 
of        dollars,  together  with        dollars  cost  of  this  motion,  (b) 

1867.  Order  Setting  Aside  Sale,  on  the  Ground  of  Mistake  and 
Inadequacy  of  Price,  (c) 

[As  in  Form  1855,  adding  at  the  end  .•] 

And  that  the  sale  be  set  aside  on  condition  that  the  de- 
fendant pay  to  M.  1^.,  the  purchaser,  upon  demand,  his  costs 
and  expenses,  attending  the  purchase,  which  are  hereby  fixed 
and  allowed  at  dollars,  together  with  dollars  costs  of 

attending  this  motion. 

And  it  is  further  Oedeeed,  that  if  the  said  condition  be  com- 

(B)  The   purchaser,    on    being    dis-  (c)  This  form  is  adapted  from  WiJ- 

charged  on  account  of  defects  in  the  liamson  v.  Dale,  3  Johns.  Ch.,  290.    In 

title,  is  entitled  to  receive  a  return  of  a  case  where  the  purchaser  has  paid 

his  deposit,  with  interest  from  the  time  the  purchase-money,  and  the  laud  has 

the  sale  was  to  be  completed,  and  the  been  conveyed  or  mortgaged,  the  order 

expenses  of  investigating  the  title,  and  should  be  framed  to  protect  the  pur- 

the  costs  of  his  motion  to  be  discharged,  chasers    and  subsequent    mortgagees, 

Eogers  v.  McLean,  Barb.,  304 ;  S.  C,  and  insure  the  application  of  the  pro- 

10  Abbotts'  Pr.,  306.    In  another  case,  ceeds  to  the  payment  of  the  moneys 

it  was  directed  that  such  costs  and  ex-  advanced  by  them ;  and  to  that  end 

penses,  on  being  ascertained,  should  be  the  purchase-money  upon  such  sales 

charged  upon  the  petitioner's  interest  should  be  held  and  not  distributed  un- 

iu  the  land,  and  that  the  purchaser  til  the  further  order  of  the  court,  and 

have  execution  therefor.      Matter  of  with  leave   to   apply  for  further  di- 

Cavanaugh,    14    Abbotts'    Pr.,    261,  rections.    Gould  v.  Gager,  18  Abbotts' 

note.  Pr.,  40. 
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plied  with,  the  plaintiff  be  at  liberty  to  cause  the  morto-aged 
premises  to  be  again  exposed  for  sale  by  the  same  referee,  and 
according  to  the  directions  in  the  judgment  in  this  action  ;  and 
that  the  costs  and  expenses  of  the  former  notice  and  sale  on  the 
part  of  the  plaintiff,  to  be  ascertained  and  declared  by  said 
referee  in  his  report  of  such  second  sale,  be  included  in  the 
costs  of  this  action,  and  be  chargeable  with  the  other  costs  of 
this  action,  upon  the  mortgaged  premises;  and  that  a  c-opv  of 
this  order  be  forthwith  served  on  the  attorney  for  the  plaintiff 
and  also  on  the  purchaser  or  his  counsel.  ' 


1858.  Bond  Bequired  as  .Conditim  of  Ordering  Resale,  [d) 
[_Tiile  of  the  cause.] 

Know  all  men  by  these  presents,  that  we,  W.  X.  and  Y.  Z., 
of  ,  are  held  and  firmly  bound  unto  A.  B.,  of  ,  in 

the  sum  of  dollars,  lawful  money  of  the  United  States  of 

America,  to  be  paid  to  the  said  obligee,  his  executors,  admin- 
istrators, and  assigns,  for  which  payment  well  and  truly  to  be 
made,  we  bind  ourselves,  our  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  pres- 
ents.   Sealed  with  our  seals ;  dated  the        day  of  ,  18     . 

Whereas,  at  a  special  term  of  the  Supreme  Court,  of  the 
State  of  New  York,  held  at  the  City  Hall,  in  the  city  of  New 
York,  on  the         day  of  ,  18     ,  an  order  was  duly  entered 

in  the  above-entitled  cause,  setting  aside  the  sale  of  the  premi- 
ses heretofore  had  under  the  judgment  in  said  cause,  and  de- 
scribed in  the  complaint  in  this  action ;  and  ordering  a  resale 
of  the  same,  ttpon  the  defendant  filing  a  bond  with  sureties,  to 
be  approved  by  a  judge,  that  at  least  the  sum  of  dollars, 

and  the  expenses  of  a  resale,  shall  be  bid  by  a  honafide  bidder 
at  said  resale.  Now  the  condition  of  this  obligation  is  such, 
that  if,  on  said  resale,  there  shall  be  a  l)ona  fide  bid  of 
dollars,  and  in  addition  thereto  of  a  sum  sufficient  to  pay  the 
expense  of  said  resale,  and  sucli  bidder  shall  then  and  tliere,  if 
the  property  is  struck  down  to  him,  complete  his  bid  as  required 


((Q  This  form  is  sustained  by  Murdock  ».  Einpie,  9  AbboUs'  Pr.,  283,  385, 
note. 
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by  the  terms  of  said  resale,  then  this  obligation  to  be  void ; 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

In  presence  of 

[Witness.]  [Signatures  and  seals.] 

[Acknowledgment  or  Proof.] 

1859.  Affidavit  on  which  to  Apj>lyfor  Writ  of  Assistance,  {e) 

[Title  of  the  cause.] 
[  Venue.] 
M.  N.  being  duly  sworn,  says,  I.  That  tliis  action  was  bronght 
for  the  foreclosure  of  a  mortgage,  upon  a  tract  of  land  known 
as  ,  situate  in  ,  and  wliieh  is  fully  described  in  the 

copy  of  the  judgment  in  this  action,  which  is  hereto  annexed. 
That  said  judgment  was  recovered  on  the  day  of  ,18  , 
and  by  the  same  it  is  adjudged,  among  other  tilings,  that  said 
land  be  sold  by  the  sheriff  of  the  county  of  [or,  by  E.  F., 

Esq.,  referee],  and  that  the  purchaser,  at  the  sale,  be  let  into 
possession,  and  that  any  of  the  parties  [c&c,  pursuing  the 
terms  of  the  judgment  as  to  delivery  of  possession]. 

II.  That  on  the  day  of  ,  18  ,  after  due  notice,  said 
premises  were  duly  sold  by  said  sheriff  [or,  referee],  and  were 
purcliased  by  tliis  deponent,  who  duly  paid  the  amount  bid 
therefor,  and  on  the  day  of  ,  18  ,  received  from  said 
sheriff  [or,  referee]  a  deed  thereof,  as  more  fully  appears  from 
the  cei'tilicate  [or,  report]  of  sale,  and  order  confirming  the 
same,  and  also  said  deed,  [certified  copies  of]  which  respectively 
are  hereto  annexed. 

III.  That  on  and  before  the  day  of  delivery  of«said  deed,  the 
defendant  Y.  Z.  was  in  possession  of  said  premises  [and  so  con- 
tinued until  the  day  of  ,  18  ,  and  ever  since],  on  which 
last-mentioned  day  this  deponent  went  upon  said  premises,  and, 
after  exhibiting  to  said  Y.  Z.  the  annexed  certified  copies  of 
said  certificate  [or,  report]  and  order  of  confirmation,  and  said 
deed,  duly  and  personally  demanded  of  said  Y.  Z.  the  posses- 


(«)  The  application  may  be  made  ex  Co.  «.  Rand,  8  How.  Pr.,  35 ;  Lynda  v. 

parte,  especially  where  the  judgment  O'Donnell,  13  Abbotts'  Pr.,  280;  S.  C, 

directs  that  the  purchaser  be  let  into  31  How.  Pr.,  34. 
possession.    N.  Y.  Life  Ins.  &  Trust 
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sion  of  said  premises ;  but  that  he  refused  and  ever  since  refuses 
to  surrender  the  same  or  any  part  thereof. 

[Jurat.}  [Signatured] 

1860.  Writ  of  Assistance. 

* 

rgggi-[  The  People  of  the  State  of  New  York  to  the 
Sheriff  of  the  county  of  ,  greeting : 

"Whereas,  on  the         day  of  )  18     ,  by  a  judgment  ren- 

dered in  oui  court  of  ,  in  an  action  then  depending 

in  said  court,  wherein  A.  B.  is  plaintiff,  and  W.  X.  and  T.  Z. 
are  defendants,  it  was,  among  other  things,  adjudged  that  all 
and  singular  the  [mortgaged]  premises  mentioned  in  the  plain- 
tiff's complaint  in  said  action  [or  so  much  thereof  as  might  be 
sufficient  to  raise  the  amount  due  to  the  said  plaintiff  for  the 
principal,  interest,  and  costs  in  said  action,  and  which  might 
be  sold  separately  "without  material  injury  to  the  parties  inter- 
ested], be" sold  by  public  auction,  by  or  under  the  direction  of 
R.  F.,  Esq.,  a  referee  duly  appointed  for  that  purpose  [or,  by 
the  sheriff  of  the  county].  And  also,  that  the  purchaser  [here 
insert  terms  of  the  judgment  as  to  giving  possessioii]. 

And  whereas,  the  said  refei-ee  [or,  sheriff]  has  duly  filed  his 
report  of  said  sale,  and  the  same  has  been  duly  confirmed  by 
an  order  of  said  court,  from  which  report  it  appears  that  the 
premises  hereinafter  described  were  sold  to  M.  N.,  and  that  the 
referee's  [or,  sheriff's]  deed  has  been  executed  and  acknowl- 
edged and  delivered  to  the  said  M.  E".,  purchaser  as  aforesaid, 
and  the  said  M.  N.  has  not  been  let  into,  nor  taken  possession 
of  the  said  premises,  or  any  part  thereof,  according  to  the  tenor 
of  the  judgment  of  the  said  court,  notwithstanding  the  said 
M.  N.  has  served  on  the  said  Y.  Z.  a  certified  copy  of  said  order 
confirming  the  report  of  sale,  and  has  also  produced  and  shown 
to  the  said  Y.  Z.  the  said  deed  of  the  premises  in  pursuance  of 
said  judgment. 

Thekefoee,  we  command  you,  that  you  forthwith  enter  upon 
said  premises,  which  are  described  as  follows,  to  wit :  [describe 
premises']  and  that  you  eject  and  remove  therefrom  the  said 
Y.  Z.  and  any  of  the  parties  defendant  in  this  action  who  may 
be  in  possession  of  said  premises,  or  any  part  thereof,  and  any 
person  who,  since  the  commencement  of  this  action,  has  come 
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into  the  possession  of  said  premises,  or  any  part  thereof,  under 
him  or  them,  and  detains  tlie  same,  or  any  part  thereof,  against 
the  said  M.  IST.,  and  that  you  put  the  said  M.  N.,  or  his  assigns, 
in  the  full,  peaceable,  and  quiet  possession  of  the  said  premises 
without  delay ;  and  him,  the  said  M.  N.,  in  such  possession 
thereof,  from  time'to  time  maintain,  keep,  and  defend,  or  cause 
to  be  kept,  maintained,  and  defended,  adcording  to  the  tenor 
and  true  intent  of  said  judgment. 

Witness,  J.  J".,  one  of  the  justices  of  our  said  ,  at  , 

this        day  of        ,18     . 

[Signature  of  attorney.  [Signatiure  of  clerk. 
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1879.  Affidavit  of  non-attendance go^ 

1880.  Notice  of  motion  for  attachment  for  disote'dience  of  order!  "  "  638 

1881.  Order  to  show  cause  why  disobedience  should  not  be  punished 

as  contempt pgo 

1883.  Order  adjudging  offender  guilty  of  contempt'  and  directing 

punishment goq 

1883.  Attachment  for  disobedience '   goo 

1884  Indorsement  thereof goi 
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contempt  is  denied goo 
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ceeding has  been  transferred  to  another  judge 634 

I.  The  Examination. 

1861.  Affidavit  to  obtain  Order  for  Examination  of  Debtor 
(§  292  of  the  Code)  After  the  Return  of  Execution,  on  a 
Judgment  of  the  Supreme  Court. 

\ Title  of  the  cause.]     [  Yenue.] 

A.  B.,  being  duly  sworn,  says,  I.  That  he  is  the  attorney  [or, 
one  of  the  attorneys]  for  the  plaintiff  [or,  the  defendant,  which- 
ever is  the  creditor  in  the  judgment'],  [or,  that  he  is  the  plain- 
tiff, or,  the  defendant,  or  one  of  therri\^Y[i  the  above  action. 

II.  That  judgment  (a)  was  duly  rendered  in  this  action  against 
the  above-named  defendant(s)  [or,  plaintiff(s),  whichever  is  the 
debtor  in  the  judgment],  in  *  this  court  [or,  if  the  proceedings 
are  in  another  court,  in  the  Supreme  Court  of  this  State],  on 
the  .  day  of  ,  18  ,  for  dollars  damages  and  costs ; 
that  the  judgment-roll  in  said  action  was  on  said  day  tiled  in 
the  office  of  the  clerk  of  county  [and  that  a  transcript  of 
said  judgment  was  on  the  day  of  ,  18  ,  duly  filed  in 
the  office  of  the  clerk  of  county]  ;  and  the  judgment  duly 
docketed  in  said  office  [s]  (&). 

III.  Thereafter  execution  on  said  judgment  against  the  prop- 
erty of  the  defendant(s)  [or,  the  plaintiff(s)]  above  named  [or, 
against  the  property  of  Y.  Z.,  who  is  one  of  the  several  debtors 
in  the  said  judgment, — or,  against  the  joint  property  of  the  de- 
fendants above  named,  and  the  individual  property  of  the  de- 

(a)  The   udgment  must  be  truly  described.    Kennedy  v.  Weed,  10  AVbotU 
Pr.,  62.  (i)  1  B,oht.,  462. 
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fendant  T.  Z.]  was  on  the  day  of  ,  18  ,  duly  issued  to 
the  sheriff  of  county. 

IV.  That  T.  Z.  then  did  [and  still  does  (5)]  reside  in  the  last 
mentioned  county. 

Or,  IV.  That  Y.  Z.  then  had  [and  still  has  (J)]  a  place  of 
business  in  the  last-mentioned  county,  to  wit,  an  office  as  broker, 
at  No.      ,  street,  in  the  city  of 

Or,  IV.  That  T.  Z.  then  did  not  [and  does  not  now  (5)]  re- 
side in  this  State. 

V.  Tliat  said  sheriff  has  returned  said  execution  wholly  un- 
satisfied [or,  unsatisfied  except  in  the  sum  of  dollars],  and 
that  said  judgment  remains  wholly  unpaid  [or,  unpaid  except 
that  the  sum  of        dollars  is  paid  thereon],  (c) 

[Jurat.]  •        [Signature.] 

1862.  The  Same,  on  Judgment  of  Court  of  Record  Oilier  than 
tJie  Supreme  Court. 

[As  in  Form  1861  to  the  *,  continuing :] 

The  Superior  Court  sf  the  city  of  ISTew  York  [or,  the  Court 
of  Common  Pleas  for  the  city  and  county  of  IsTew  York,' — or, 
the  County  Court  of  the  county  of  J,  in  this  State,  on  the 

day  of  )  18     ,  for        dollars         damages  and  costs ; 

that  the  judgment-i"oll  in  said  action  was  on  said  day  filed  in  the 
office  of  the  clerk  of  the  said  court  at  ;  that  a  transcript 

of  said  judgment  was  on  the         day  of  ,18     ,  duly  filed 

in  tlie  office  of  the  clerk  of  the  county  of 

[Allege  doolcet/ing  and  subsequent  issue  of  execution.,  c&c:,  as 
in  the  preceding  form,  to  the  end.] 

1863.  The  Same,  on  a  Judgmc-.t  of  a  Justice's  Court  or  Other 
Inferior  Court,  Rendered  in  tJie  County  where  the  Applica- 
tion is  Made. 

[As  in  Form  1861  to  the  *,  continuing :] 

The  Marine  Court  of  the  city  of  New  York  [or,  in  the  Dis- 

(S)  Tliis  allegation  as  to  present  resi-  was  issued  to  that  county.    Bingham 

douce  is  UBually  inserted,  but  is  not  v.  Disbrow,  14  Abbotts'  Pr.,  251. 
necessary.    It  is  sufficient  to  sustain  an        (c)  The  allegation  that  the  judgment 

order  under  section  393,  that  the  debtor  is  unpaid,  is   usually  added,  but  the 

resided  or  had  a  place  of  business  with-  statute  does  not  require  it. 
tn  the  county  at  the  time  the  execution 
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trict  Court  in  the  city  of  Wew  York  for  the  Judicial  Dis- 

trict, or,^n  a  Justice's  Court  of  the  town  of         ,  in  the  county 
of  ,  held  by  and  before  M.  K,  Esq.,  a  justice  of  the  peace 

ot  the  said  town],  on  the        day  of  ,  18     ,  for  the  sum 

of  dollars,  to  wit,  dollars  damages  and  costs ;  {d) 

that  a  transcript  of  said  judgment  was,  on  the        day  of 
18     ,  duly  filed  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York  [or,  of  the  county  of  ],*  and  the  judgment 

duly  dock'eted  in  the  said  office.     [Continue  as  in  Form  1861, 
from  leginning  of  paragraph  III.  to  the  end.'] 

1864.  The  Same,  on  Judgment  of  a  Justice's  Court  or  Other 
Inferior  Court,  to  Procure  Examination  out  of  the  County 
where  the  Judgment  was  Rendered. 

\As  in  preceding  form  to  the  *,  continuing  :] 

III.  That  a  certified  transcript  of  said  judgment  was  on  tlie 

day  of  ,  duly  filed  in  the  office  of  the  clerk  of  the 

county  of  ,  and  the  judgment  duly  docketed  in  said  office. 

{Continue  as  in  Form  1861,  from  beginning  of  paragraph  III. 

to  the  end.] 

1865.  Order  for  the  Examination  of  the  Judgment-debtor  After 

the  Return  of  Execution.     {Code,  §  292.)  (e) 

[Title  of  the  cause.] 

It  appearing  to  my  satisfaction  by  the  [anne.xed(/)]  affidavit 
of  A.  B.,  one  of  the  attorneys  for  the  plaintiff  [or,  for  tlie  de- 
fendant], [or,  one  of  the  plaintiff's,  o?\  one  of  the  defendants], 
that  an  execution  against  the  property  of  Y.  Z.,  one  of  the  de- 
fendants, and  a  judgment-debtor  in  the  above-entitled  action, 
has  been  duly  issued  to  the  sheriff  of  the  proper  county,  upon 
the  judgment  herein,  and  returned  unsatisfied, 

I  do  hereby  order  and  require  the  said  Y.  Z.  to  appear  before 


{(Z)  It  is  better  to  show  that  the  re-  (/)  It  is  not  essential  that  the  affi- 

covery  was  upwards  of  $2B,  exclusiye  of  davit  he  served  with  J;he  order.     Utica 

costs ;  hut  this  may  in  some  cases  be  in-  City  Bank  v.  Buell,  9   Abbotts'  Pr., 

tended.  Whitlocfs  Case,  1.4i6.Pj-.,  320'.  385;    Farquaharson  «.   Kimball,  Id., 

(e)  This  form  is  sustained  by  Bing-  385,  note;  Green  «.  BuUard,  8  How, 

ham  V.  Disbrow,  14  AUott:^  Fr.,  251.  Fr.,  313. 
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me,  at  (g)  [the  Chambers  of  the  Supreme  Court  at  the  City  Hall, 
in  the  city  and  county  of  New  York],  on  the        day  9f  , 

at  o'clock,  in  the  noon,  and  on  such  further  days  as  I, 
or  the  referee  duly  appointed  shall  name  [or,  to  appear  before 
E.  F.,  Esq.,  of  ,  whom  I  hereby  appoint  referee,  to  take 

and  certify  the  examination,  at  the  office  of  said  referee,  No. 
,  street,  in  the  city  of  ,  on  the  day  of  instant, 
and  on  such  further  days  as  said  referee  shall  name],  to  be  ex- 
amined and  make  discovery  on  oath  concerning  his  property 
[or,  concerning  the  joint  property  of  the  defendants  above 
named,  and  the  individual  property  of  the  defendant  Y.  Z.]. 
And  the  said  Y.  Z.  is  hereby  forbidden  to  transfer,  or  make 
any  other  disposition  of  any  property  belonging  to  him  [or,  the 
joint  property  of  the  defendants  above  named,  or  the  individual 
property  of  the  defendant  Y.  Z.],  not  exempt  from  execution, 
or  in  any  manner  to  interfere  therewith,  until  further  order  in 
the  premises. 

Dated  at        the        day  of  ,  18     . 

[Attorney's  signature.']  [Judge's  signature.] 


1866.  Affidavit  to  oltain  Order  for  Examination  of  a  Judg- 
ment-debtor Before  the  Return  of  Execution.    {Code,  §  292.) 

[As  in  Forms  1861-1864,  to  the  end  of  ^paragraph  III.,  con 
tinuing ;] 

IV.  Tliat  said  Y.  Z.  now  resides  at  ,  in  the  county  of 

,  and  has  property,  to  wit,  one  gold  watch  of  the  value 
of  two  hundred  dollars,  *  now  at  ,  in  said  county. 

Y.  That  on  the        day  of  ,  18     ,  at  ,  in 

county,  this  deponent  did  request  the  said  Y.  Z.  to  apply  the 
same  an  [part]  satisfaction  of  said  judgment,  but  that  he,  the 
said  defendant],  then  and  there  refused  to  do  so ;  and  that  said 
judgment  remains  wholly  unpaid  (A)  [except  that  the  sum  of 
dollars  is  paid  thereon]. 

[J''urat.']  [Signature.] 


(g)  The  debtor,  if  a  resident,  cannot    of  business.    Bingbam  ■».  Disbrow,  14 
"ae  requiied  to  appear  in  any  county    Abbotts'  Pr.,  251. 
eycept  wbe^j  he  resides,  or  has  a  place       Qi)  See  note  (c).  Ante,  618. 
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1867.  Order  for  the  Examination  of  Judgment-debtor  Before 

the  Return  of  Execution.     {Code,  §  292.) 

[Title  of  the  cause.]  [  (^)  A^  a  special  term,,  c&c.] 

It  appearing  to  the  satisfaction  of  this  court  [or,  of  the  under- 
signed], by  the  [annexed]  affidavit  of  A.  B.,  that  Y.  Z.,  a  judg- 
ment-debtor in  the  above-entitled  action,  has  property  which 
he  unjustly  refuses  to  apply  in  satisfaction  of  the  said  judgment ; 
that  said  judgment  remains  wholly  unpaid  [except  that  the  sum 
of        dollars  is  paid  thereon]. 

It  is  hereby  ordered  and  required,  that  the  said  Y.  Z.  appear 
before  this  court,  at  ,  in  the  city  of  ,  in  the  county 

of  ,  on  the         day  of  5  18     ,  at        o'clock  in  the 

noon,  and  on  such  further  days  as'  may  be  named  by  this 
court  [or,  if  the  order  ie  made  iy  a  judge,  or  a  referee  ie  ap- 
pointed, {j)  direct  appearance  before  him  as  in  Form  1865],  to 
be  examined  and  answer  concerning  the  said  propei'ty ;  and  the 
said  Y.  Z.  is  hereby  forbidd-^  to  transfer,  or  make  any  other 
disposition  of  said  property,  or  in  any  manner  to  interfere  there- 
with, until  further  order  in  the  premises. 

1868.  Affidavit  to  Obtain  Arrest  of  a  Judgment-debtor  who  is 
About  to  Leave  the  State  or  Conceal  Himself   {Code,  §  292.) 

[As  in  Forms  1861-1864,  with  or  without  the  allegation  that 
execution  has  been  returned,  and  adding  at  the  end  /] 

That  the  said  Y.  Z.  is  about  to  leave  this  State  to  go  to  the 
State  of  [or,  that  deponent  has  to-day  inquired  at  the 

store  of  the  said  Y.  Z.  and  was  then  and  there  informed  by  a 
clerk  of  said  Y.  Z.  that  said  Y.  Z.  had  started  for  ,  to  get 

out  of  the  reach  of  his  creditors]. 

Tiiat  the  said  Y.  Z.  has  property  which  he  unjnsUj  refuses 
to  apply  to  said  judgment,  as  follows:  that  said  1.  'A.  lately 
owned  and  possessed  a  stock  of  jewelry  at  his  store,  Tio.     , 
street,  and  that  he  has  removed  and  concealed  the  gawe,  and 


(i)  As  this  order  may  be  granted  (j)  A  referee  may  be  appoijited  by 

eitber  by  the  court  or  judge  (Code,  the  judge  {Oode,  §  300),  and  als<>  fo»  the 

§  393,  subd.  3),  this  caption  may  be  couH  {Id.,  |  396). 
used  or  not,  at  discretion 
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is  about  to  carry  a  portion  of  the  same  to  the  State  of 
that  deponent,  on  the        day  of  ,  at  ,  requested  the 

said  Y.  Z.  to  pay  said  judgment,  or  to  secure  the  same  upon 
said  stock  of  jewelry,  but  said  Y.  Z.  then  and  there  refused  to 
apply  any  portion  of  his  pi'operty  to  pay  said  judgment. 
[Jurat.]  [Signature.] 

1869.  Warrant  for  the  Arrest  of  a  Judgment-debtor.    {Code, 

§  292.) 

[Title  of  the  cause.] 

The  People  of  the  State  of  New  York  to  the  sheriff  of 
county,  Greeting : 

Whereas,  a  judgmen^  was  duly  rendered  and  given  in  this 
action  against  the  above-named  defendant  Y.  Z.  [c&c,  varying 
the  recitals  as  to  the  judgment  and  execution,  die.,  according  to 
the  case,  as  in  Forms  1861-1864]. 

And  whereas,  proof  has  been  furnished  to  the  judge  issuing 
this  warrant,  to  his  satisfaction,- by  the  annexed  affidavit  of 
A.  B.,  that  there  is  danger  of  the  said  Y.  Z.  leaving  the  State 
[or,  concealing  himself,  or  ioth]. 

And  whereas,  it  in  like  manner  appears  to  the  satisfaction  of 
said  judge,  that  the  said  Y.  Z.  has  property  which  he  refuses  to 
apply  to  said  j  udgraent. 

Now,  therefore,  we  do  warrant,  and  command  you,  that  you 
arrest  the  said  Y.  Z.  and  bring  him  before  the  undersigned 
J.  J.,  a  justice  of  the  [Supreme]  court,  to  be  examined  on  oath 
and  proceeded  with,  pursuant  to  subdivision  four,  of  section 
two  hundred  and  ninety-two  of  the  Code  of  Procedure. 

And  have  j'^)u  then  there  this  writ. 

Given  under  my  hand,  at  ,  in  the  county  of  , 

this        day  of  ,  18     . 

[Signature  of  attorney.]  [Signature  of  Judge.] 

18Y0.  Affidavit  to  OUain  Order  for  the  Examination  of  a 
Third  Person.     {Code,  §  294.) 

[As  in  Forms  1861-1864  or  1866,  adding  at  the  end:] 
That  one  G.  H.,  who  resides  at         ,  has  property  of  the  said 
Y.  Z.,  which  property  exceeds  in  amount  and  in  value,  ten  dol- 
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lars:  that  s.ueh  property  consists  of  a  quantity  of  furniture, 
fixtures,  counters,  shelves,  chairs,  &c.,  of  a  store  in  said  , 

formerly  occupied  by  said  T.  Z.,  and  some  moneys— the  pro- 
ceeds of  sales  made  by  G.  H.,  of  a  part  of  such  property  [or, 
that  the  said  G.  PI.  is  indebted  to  the  said  C.  D.,  such  judg- 
ment-debtor, in  an  amount  exceeding  ten  dollars,  to  wit,  the 
sum  of  dollars  being  the  price  of  a  lot  of  surgical  instru- 
ments sold  by  the  said  Y.  Z.  to  the  said  G.  H.] 

That  the  said  T.  Z.  is  not  and  has  not  been  at  any  time  within 
the  last  months,  a  resident  of  the  State  of  ISTew  York,  but 
has  during  all  that  time  and  still  is,  a  resident  of  Europe,  but 
of  what  part  thereof  this  deponent  cannot  ascertain,  after  rea- 
sonable inquiry,  (k) 

1871.  Order  for  the  Examination  of  a  Third  Person.    {Code, 

%  294.) 

{Title  of  the  cause.] 

It  appearing  to  my  satisfaction,  by  the  annexed  affidavit  of 
A.  B.,  that  G.  H.,  of  ,  has  property  of  [or,  is  indebted  ,to] 

Y.  Z.,  who  is  a  judgment-debtor  of  said  A.  B.  in  the  above- 
entitled  action,  in  an  amount  exceeding  ten  dollars. 

I  hereby  order  and  require  the  said  G.  H.  to  appear  before 
me,  at  ,  in  the        of  ,  on  the         day  of  ,  18     , 

at        o'clock  in  the        noon,  to  answer  correerning  the  same. 

And  the  said  G.  H.  is  hereby  forbidden  to  transfer  or  make 
-  any  other  disposition  of  such  property  of  the  said  judgment- 
debtor  not  exempt  from  execution,  or  in  any  manner  to  inter- 
fere therewith,  until  further  order  in  the  premises. 

I  require  notice  of  this  proceeding  to  be  given  to  the  said  Y. 
Z.  by  the  service  of  a  copy  of  this  order,  and  of  the  annexed  (I) 

(A)  This  or  an  equivalent  averment,  in  connection  with  the  proceeding  un- 

though  not  essential,  is  desirable  where  der  section  293,  seem  to  he  no  longer 

this  proceeding  is  undertaken   inde-  of  authority  in  view  of  Curtois  v.  Har- 

pendently  of  that  under  section  292.  risen  (8  Aliiotts'  Pr.,  96),  McBride  «. 

Holmes  D.  Jordan  (15  ^65»«s' Pr.,  410,  Farmers'  Branch  Bank  (7  Id.,  347), 

note),  Sherwood  v.  Buffalo  &  N.  T.  City  Foster  v.  Prince  (8  Id.,  407),  Seeley  «. 

K.  R.  Co.  (12  How.  Pr.,  136),  and  Lord  Garrison  (10  Id.,  460),  Ward  i).  Beebe 

V.  Ford  (15  Abbotts'  Pr.,  409,  note),  (15  Id.,  373),  Parker  «.  Hunt,  {Id.,  410 

which  hold  that  the  proceeding  under  note). 

section  394  cannot  be  instituted  except  (Q  See  note  (Jc) 
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affidavit  upon  0.  P.,  his  attorney  of  record  in  this  action 
[or,  iipon  the  said  0.  D.  personally],  [or,  by  mailing  the  same 
to  the  said  T.  Z.,  at  ,  properly  addressed,  and  paying  the 

postage  thereon],  (m) 

Dated  at  ,  the        day  of  ,  18    . 

[Signature  of  attorney.']  [Signature  of  judge.] 

1872.  Affidavit  of  Service  of  an  Orden"  for  Examination. 

[Title  of  the  cause.] 
[Venue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  herein,  that  he  did  on  the        day  of  ,  18     ,  at 

No.     ,  street,  personally  serve  T.  Z.  with  the  annexed 

[affidavit  («)  and]  order,  by  delivering  to  and  leaving  with  the 
said  Y.  Z.  a  true  copy  thereof,  and  at  the  same  time  and  place 
exhibiting  and  showing  to  him  the  annexed  originals).  And 
deponent  further  says,  that  he  kneW  the  person  so  served  by 
him  as  aforesaid  to  be  the  said  Y.  Z.,  the  person  mentioned  and 
described  in  said  order,  and  to  whom  the  same  is  directed. 

[Jurat.]  [Signature.] 

1873.  Examination. 

[Title  of  the  cause.] 

Exanjination  of  [the  defendant]  Y.  Z.  in  proceedings  supple- 
mentary to  execution  in  this  action,  taken  before  the  Hon.  J.  J., 
on  the        day  of  ,  18     . 

The  said  defendant,  being  duly  sworn,  says:  [here  foTUnos 
the  examination]. 

[Signature.] 
Taken,  subscribed,  and  sworn 
to  before  me,  this  day  of 

,18   _. 
[Signature  of  judge.] 

(to)  The  direction   that  notice  he  (n)  As  tc  the  necessity  of  serving  the 

given  to  the  judgment-debtor  is  not  affidavit  with  the  order  for  examination, 

essential  (Ward  «.  Beehe,  15  Abbotts?  see  (/),  p.  619. 
Pr.,  373 ;  Code,  §  294). 
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1874.  Another  Form; — Before  Referee. 

Examination  of  [the  defendant]  T.  Z.  in  proceedings  supple- 
mentary to  execution  in  this  action,  taken  before  E.  F.,  Esq., 
the  referee  appointed  by  Mr.  Justice  J.  J.,  to  take  the  same, 
on  the         day  of  ,  18     .     The  said  referee  having  ad- 

ministered the  oath  to  the  said  [defendant]  T.  Z.,  he  did  there- 
upon depose  and  say  as  follows :  {here  follows  the  deposition]. 

[Signature^ 

I  hereby  certify  that  the  above  [with  Schedule  A.  annexed] 
is  the  testimony  and  the  whole  of  the  testimony,  of  [the  defend- 
ant] T.  Z.,  given  on  the  examination  pursuant  to  the  annexed 
order  in  supplementary  proceedings,  this        day  of        ,  18     . 

[Signatnire  of  referee.] 

1875.  Adjournments  Indorsed. 

[Defendant]  T.  Z.,  sworn  and  examined ;  adjourned  to  , 

the  instant  [at  the  office  of  plaintiff's  attorney,  , 

street,  at  o'clock  in  the        noon,  by  consent  of  defend- 

ant and  his  attorney]. 

[Date.}  {Signature  of  judge.] 

Justice  of  the        court. 

1876.  Order  that  Debtor  Fay  the  Judgment,  ip) 

[Title  of  the  cause.] 

On  reading  and  filing  the  affidavit  and  order  of  examination 
of  T.  Z.,  the"  judgment-debtor  herein,  and  the  order  to  show 
cause  why  the  defendant  should  not  pay  to  the  plaintiff  or  his 
attorney  the  amount  of  the  judgment  herein,  with  costs;  and 
on  hearing  M.  N.,  attorney  for  plaintiff,  in  support  of  said  mo- 
tion, and  O.  P.,  in  opposition  thereto ;  it  is  ordered  that  said 
Y  Z  pay  to  M.  IST.,  the  plaintiff's  attorney,  the  amount  of  the 
judgment  herein,  with  interest,  and  dollars  costs  and  dis- 

bursements of  the  supplementary  proceedings,  withm  ten  days, 
or  in  default  thereof,  that  an  attachment  issue. 

{Signature  ofjudge^ 

'  (ft)  This  form  is  from  Kearney's  Case,  13  Allotts'  Pr.,  459. 

Vol.  n.— 40 
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1877.  Order  Appoimting  Receiver.    {Code,  2Q?i.)  {p) 

'Title  of  the  cause.] 
[Recite  jurisdictional  facts  as  in  Forms  1865  and  1867.] 
And  whereas,  the  said  Y.  Z.,  the  judgment-debtor  in  said 
action,  has  been  examined  on  oath  concerning  his  property 
before  me  [or,  before  R.  F.,  Esq.,  referee,  appointed  by  [Mr. 
Justice  J.  J.]  this  court,  pursuant  to  an  order  granted  by  said 
justice  and  such  referee  this  day  tiling  the  report  of  his  pro- 
ceedings; now,  on  motion  of  J.  N.  L.,  of  counsel  for  the  plain- 
tiffs, defendant  consenting  [or,  opposing],  I  hereby  order  and 
direct,  that  K.  C,  of  ,  be,  and  he  hereby  is,  appointed 

receiver  of  all  the  debts,  property,  equitable  interests,  rights, 
and  things  in  action  of  the  said  judgment-debtor:  that  such 
receiver,  before  he  enter  upon  the  execution  of  his  trust,  ex- 
ecute to  and  file  with  the  clerk  of  this  court  a  bond,  with  suffi- 
cient sureties  to  be  approved  by  me,  in  a  penalty  of  dollars^ 
conditioned  that  he  will  faithfully  discharge  the  duties  of  such 
trust;  and  that  the  said  receiver,  upon  filing  such  bond,  be 
invested  with  all  rights  and  powers  as  receiver  according  to 
law ;  and  that  plaintiffs  recover  dollars,  costs  of  these  pro- 
ceedings, with  dollars,  their  disbursements,  to  be  paid  to 
the  plaintiffs  or  their  attorney,  out  of  funds  that  come  into  his 
hands  as  receiver. 

Dated  at  ,  ,  18     . 

[Signatv/re  of  judge.] 


) 


1878.  Receiver's  Notice. 

Please  to  take  notice,  that  the  foregoing  is  a  copy  of  an  order 
heretofore  made  in  the  above-entitted  actions,  by  Hon.  J.  J., 
justice  of  the  court,  pursuant  to  §  298  of  the  Code  of  Pro- 

cedure, and  that  I  have  given  the  security  required  by  said 
order,  approved  by  said  judge ;  and  that  I  claim  from  you,  and 
each  of  you,  by  virtue  of  said  appointment,  all  and  any  debts, 
property,  equitable  interests,  rights,  and  things  in  action,  which 

{p)  That  a  receiver  cannot  be  ap-    turned,  see  Darrow  ®.  Lee  (16  ^iJofts' 
pointed  in  a  proceeding  under  section    Pr.,  315). 
394  of  the  Code  before  execution  re- 
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belonged  to  the  above-named  Y.  Z.,  or  in  which  he  had  any 
interest  on  the         day  of  ,  18     ,  or  at  any  time  there- 

after, and  an  accounting  for  the  proceeds  thereof. 

l^Dated.]  [Signature  of  receiver.] 

To  G.  H.,  and  to  all  other  persons 
indebted  to  T.  Z.,  the  said  judg- 
ment-debtor, or  who  have  any 
property  or  equitable  interest 
of  said  judgment-debtor. 

[Signature  of  attorney  for  receiver."] 

n.  PeocjeedIngs  m  Case  of  Disobedience. 

1879.  Affidavit  {g[)  of  Non-attenda/ace. 

[Title  of  the  cause.] 

[  Venue.] 

A.  B.,  being  duly  sworn,  says  that  he  is  the  attorney  for  the 
plaintiff  [defendant]  herein ;  that  he  did,  on  the  day  of  , 
18     ,  at  o'clock  in  the  noon,  attend  before  the  Hon. 

J.  J.,  one  of  the  justices  of  this  court,  at  chambers  [or,  before 
R.  E.,  Esq.,  the  referee  named  in  the  annexed  order],  at  , 

and  there  remained  for  [half]  an  hour,  prepared  to  take  the 
examinati-on  of  Y.  Z.,  pursuant  to  the  annexed  order;  that 
during  that  time,  the  said  Y.  Z.  failed  to  appear  before  the  said 
Jud^e  [or,  referee],  at  the  place  aforesaid,  and  thus  disobeyed 
the  annexed  order ;  and  deponent  further  says  that  at  said  time 
and  place,  he  caused  the  said  Y.  Z.  to  be  duly  and  repeatedly 
called,  but  that  said  Y.  Z.  failed  to  appear,  whereupon  depo- 
nent caused  his  default  to  be  duly  noted  by  the  proper  officer 
[or,  said  referee]. 

[Jurat.]  [Signature.] 


(q)  To  authorize  pnnishment  for  a  proved  by  affidomt.    (3  Rev.  Stat,  535, 

contempt  (except  for  misconduct  com-  §3;  Ward  b..  Arenson,  Jf/Sf.)  The  mere 

mitted  in  the  immediate  view  and  pres-  certijicate  of  the  referee  would,  proba- 

ence  of  the  court),  the  offence  must  be  bly,  be  insufBcient. 
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1880.  Notice  of  Motion  (r)  for  an  Attachment  in  Case  of  Die- 
oiedience  of  an  Order  under  section  292  or  294  of  the  Code. 

[Title  of  the  cause.] 

Take  notice,  that  upon  the  annexed  order  [of  the  Hon.  J.  J.] 
of  the  court,  and  upon  the  annexed  affidavits,  of  which 

copies  are  herewith  served  upon  you,  the  undersigned  will 
move  said  justice  [or,  court,  at  a  special  term,  to  be  held],  at 
the  City  Hall,  in  the  of  ,  on  the  day  of  , 

18  ,  that  an  attachment  issue  against  you  to  bring  you  before 
the  said  judge  [or,  court],  to  answer  for  .your  misconduct  (s)  in 
disobeying  the  annexed  order,  by  failing  to  appear  before  the 
said  judge  [or,  court],  [or,  before  E.  F.,  Esq.,  the  referee  named 
in  the  said  order],  at  the  time  and  place  in  said  order  required, 
is  for  a  contempt  of  the  said  judge  [or,  court]. 

[Date.]  [Signature.]  ' 

[Address.] 


1881.  Order  to  Show  Cause  why  Disobedience  of  an  Order  un- 
der section  292  or  29i  Should  Not  he  Punished  if)  as  a  con- 
temjpt. 

[Title  of  the  cause.] 

Upon  the  annexed  order  [of  the  Hon.  J.  J.,  one  of  the  jus- 
tices of  the  court]  and  upon  the  annexed  affidavits,  copies 
of  which  are  to  be  herewith  served,  let  Y.  Z.,  the  defendant  [or, 
the  person  mentioned  in  said  order],  show  cause  before  me,  at 
[the  chambers  of  the  Supreme  Court]  at  the  City  Hall,  in  the 
city  of  ^  on  the  day  of  ,  18     ,  why  he  should 


(r)  An  order  to  show  cause  instead  ment  of  the  offence,  but  only  a  mode  of 

of  a  notice  of  motion,  is  frequently  em-  bringing  the  offender  before  the  court, 

ployed.    An  attachment  may  bo  issued.  Matter  of  Smethuist,  3  Bandf.,  724: ;  3 

however,  expa/rte,  and  this  course  wiU  Bev.  Stat.,  536,  §  5. 

be  adopted  in  cases  of  special  disre-  (f)  Either  mode  of  proceeding  to  pun- 

spect  of  an  order  of  the  judge  or  court,  ish  for  contempt,  as  allowed  by  3  Rev. 

or  where  it  can  be  shown  that  there  is  Stat.,  535,  536,  §  5,  may  be  adopted, 

danger  of  the  party  absconding.    Mai^  Albany  City  Bank  v.  Schermerhorn,  9 

ter  of  Vanderbilt,  4  JoJins.  Gh.,  57.  Paige,  373.    See,  also,  McCredie  «.  Se- 

(«)  An  attachment  is  not  the  punish-  nior,  4  Id.,  878. 
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not  be  punished  (m)  for  his  misconduct  in  disobeying  the  an- 
nexed order  by  failing  to  appear  before  me  [or,  the  court, 
or,  before  E.  F.,  Esq.,  the  referee  named  in  said  order],  at  the 
time  and  place  in  said  order  required,  as  for  a  contempt  of  the 
said            court. 

[Date.]  [Signature  of  Judge.] 

[Signature  of  attorney.'] 

1882.  Order  Absolute  Thereon,  Adjudging  the  Offender  Guilty 
of  Contempt,  and  Directing  Punishment.  (■«) 

[Ti^  of  the  causei]  (w) 

T.  Z.,  the  defendant  [or,  the  person  named  in  the  order  here- 
inafter mentioned]  having  appeared  to  show  cause  why  he 
should  not  be  punished  as  for  a  contempt,  pursuant  to  the  order 
of  the  ilon.  J.  J.,  dated  ,     18     ,  and  after  hearing  M.  N. 

for  the  plaintiff,  and  O.  P.  for  the  said  Y.  Z. :  I  (a?)  do  Adjudge 
Aat  the  said  Y.  Z.  is  guilty  of  a  contempt,  in  having  wilfully 
disobeyed  the  annexed  order,  dated  ,18     ,  by  failing  to 

appear  before  me  [or,  the  court,  or,  R.  F.,-Esq.,  the  ref- 

eree named  in  the  said  order],  at  the  time  and  place  in  said 
order  required,  and  that  such  misconduct  tended  to  defeat  and 
impair  the  rights  and  remedies  of  the  plaintiff  herein. 

And  I  Oedee  and  Direct  that  the  said  Y.  Z.  pay  to  the  clerk 
of  the  court  a  fine  of        dollars  (y)  for  the  indemnity  and 

the  use  of  the  plaintiff  (s)  herein,  and  that  he  be  imprisoned  in 
the  common  jail  of  county,  for        days ;  and  I  likewise 

Oedee  that  he  be  further  imprisoned  in  said  common  jail  of 

(u)  This  distinction  from  Form  1880,  iy)  As  to  the  amount  of  the  fine,  see 

must  be  carefully  observed.  People  v.  Compton,  1  Buer,  512  ;  af- 

(v)  To  be  used  where  a  proceeding  .firmed,  5  Seld.,  263 ;  People  v.  Spald- 

has  been  instituted  by  Form  1881.  ing,  3  Paige,  326 ;  Lansing  v.  Easton, 

(w)  Where  the  proceeding  is  against  7  Id.,  364 ;  Rogers  v.  Paterson,  4  Id., 

one  not  a  party  to  the  action,  this  order  450  ;  Hawloy  v.  Bennett,  Id.,  163.    The 

may  be  entitled  as  Form  1885.  aggrieved  party  is  entitled  to  his  couu- 

(x)  The  action  of  the  jiidc/e  and  not  gel  fees   as  well  as  costs.     Davis  v 

of  the  couH,  is  contemplated  in  this  Sturtevant,  4  Duer,  148. 

and  several  subsequent  forms.     Shep-  (z)  The  order  must  direct  to  whom 

herd  ■!).  Dean,  3  .4i6o«s' Pr.,  434 ;  S.C,  the  fine  is  to  be  paid,  or  what  is  to 

13  How.  Pr.,  173.    That  the  court  may  be  done  with  it  when  paid.    Albany 

punish,  see  Wicker  v.  Dresser,  18  Sow.  City  Bank  i}.  Sohermerhorn,  9  Paige, 

Pr.,  831 ;  Kearney's  Case,  13  Abbotts'  373. 
Pr.,  459. 
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county,  until  he  pay  the  said  fine  as  aforesaid,  and  that 
a  commitment  issue  to  carry  this  judgment  into  effect,  (a) 

[Signature  of  Judge.] 

1883.  Attachment  against  Judgment- deltor  or  Third  Person 
for  Disobedience  of  Order  under  section  292  or  294  of  the 
'Code. 

[Title  of  the  cause.']  (&) 

PQ,    ,  -]         The  People  of  the  State  of  New  York  to  the 
'-  sheriff  of  county,  Greeting : 

Whereas,  a  judgment  was  duly  given  and  recovered  [recite 
the  facts  as  in  Forms  1860-1864-,  and  1866].  And  whereas  on 
the        day  of  ,  18     ,  and  subsequent  to  the  return  [or, 

the  issuing]  of  the  said  execution,  the  Hon.  J.  J.,  one  of  the 
justices  of  our  [Supreme]  court,  being  cognizant  of  the  forego- 
ing facts,  and  upon  due  proof  thereof,  did,  at  the  instance  of 
the  said  [plaintiff],  issue  an  order  signed  by  him,  with  his  name 
and  his  said  official  title,  in  which  he  did  order  and  require  the 
said  y.  Z.  [the  defendant]  to  appear  before  him  [or,  before  the 
court,  or,  before  li.  F.,  Esq.,  the  referee  named  and  ap- 
pointed in  said  order],  at  [the  chambers  of  the  said  court],  at 
,  in  the  of  ,  on  the        day  of  j  18     , 

at  o'clock  in  the  noon,  to  make  discovery  on  oath  con- 
cerning his  property  [or,  to  answer  concerning  his  property ; 
or,  to  answer  concerning  said  property  in  his  possessioi;,  and 
said  debt  due  from  him  to  the  defendant]. 

And  whereas,  the  said  order  was,  on  the  day  of  , 

18     ,  at  No.      ,  street,  in  the  of  ,  duly  served 

upon  the  said  Y.  Z.,  by  delivering  to  and  leaving  with  liim  a 
true  copy  thereof,  and  at  the  same  time  and  place  exhibiting 
and  sliowing  to  him  the  said  original  order,  and  signature 
thereof. 

And  whereas,  the  said  Y.  Z.  did,  on  the  day  of  , 

18     ,  at  o'clock  in  the  noon,  and  for  one  [half]  hoar 

{a)  The  form  of  commitment  to  be  titled  in  tlie  original  action.    Stafford 

issued  will  be  found  infra.  Form  1886.  v.  Brown,  4  Paige,  360 ;  see  People  v. 

(6)  Till  after  the  issuing  of  the  at-  Craft,  7  Id.,  335. 
tachment,  proceedings  should  he  en- 
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thereafter,  fail  to  appear  before  the  said  [Hon.  J.  J.,  justice  of 
the]  Supreme  Court  [or,  before  R.  F.,  Esq.,  the  referee  named 
and  appointed  in  said  order],  at  [the  chambers  of  the  Supreme 
Court] ,  at  ,  in  the  of  ,  and  was  guilty  of  a 

disobedience  of  the  said  order  of  the  said  judge  [or,  of  the  said 
court],  iu  failing  to  appear  at  the  time  and  place  in  said 
order  required,  and  became  liable  to  punislim.ent  therefor,  as 
for  a  contempt  of  court,  pursuant  to  section  302  of  the 

Code  of  Procedure,  and  under  the  general  power  of  said  court 
to  punish  offences  calculated  to  impair  its  dignity  and  effi- 
ciency. * 

Now  THEEEFOEE,  you  are  commanded  that  you  attach  the 
said  Y.  Z.,  and  have  his  body  before  the  Hon.  J.  J.  (c)  (one  of 
the  justices  of  our  said  court),  at  the  chambers  of  the  said  court, 
at  the  City  Hall,  in  the         of  ,  on  the        day  of  , 

18  ,  at  o'clock  in  the  noon,  to  answer  for  his  miscon- 
duct, in  failing  as  aforesaid  to  appear  before  [the  Hon.  J.  J., 
justice  of]  our  said  court  [or,  before  E.  F.,  Esq.,  the  referee 
named  and  appointed  in  said  order],  at  the  time  and  place  in 
said  order  required. 

And  have  you  then  and  there  this  writ.  , 

"Witness  the  Hon.  J.  J.,  justice  of  the  Supreme  Court,  at  the 
City  Hall,  in  the  city  of  ,  and  county  of  ,  this 

day  of  ,  18     . 

[/Signature  of  attorney. \  By  the  Court. 

[Signature  of  clerh] 


1884.  Indorsement  of  ilia  Writ. 

[Title  of  the  cause.] 

Attachment.— The  within  writ  of  attachment  is  hereby  al- 
lowed.   Admit  to  bail  in  dollars. 

[Date.]  [Signature  of  judge.] 

By  the  special  order  of  the  court. 

[Signature  of  attorney.]  [Signature  of  cleric.] 


(fi)  See  note  (»),  p.  639. 
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1885.  Order  for  Interrogatories  after  the  Betwn  of  the  Attach- 
ment  where  the  Contempt  is  Denied. 


Court  of 
County  of 


The  People  of  the  State  of.  New 
York  on  the  relation  of  A.  B. 


against 
G.  H.(^ 


The  said  G.  H.  being  now  in  attendance  under  the  attachment 
heretofore  issued  in  this  proceeding,  and  denying  his  alleged  con- 
tempt :  Obdbeed  that  the  interrogatories  touching  the  alleged 
contempt  be  filed  by  the  relator  with  the  clerk  of  this  court, 
within  two  days,  and  that  the  said  G.  H.  within  two  days  there- 
after file  his  answers  to  the  said  interrogatories,  and  that  fur- 
ther proceedings  herein  stand  adjourned  till  the  day  of  , 
18     ,  at  o'clock  in  the  noon,  at  [the  chambers  of  this 

court  at  the  City  Hall],  in  the  of  ,  until  which  time, 

the  said  G.  H.  is  remanded  to  the  custody  of  the  sherifi"  of 
county,  to   be  then   and  there  produced  \or,  at  which  time, 
day,  and  place,  it  is  directed  by  the  court  that  the  said  G.  H. 
appear]. 

[Date.]  [/Signature.'] 

(d)  Wliere  the  proceeding  is  against  «.  Andrews,  1  Barb.,  227.  For  the  gen- 
n  party  to  the  record,  the  title  of  the  eral  form  of  Interrogatories,  see  Form 
original  cause  may  he  inserted.  Brown    1838,  Ante,  COS. 
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1886.  Commitment  for  Contempt  for  Disobedience  of  an  Order 
in  Swppleraentary  Proceedings. 

Court  of 
County  of 

The  People  (e)  of  the  State  of 
New  York  on  the  relation  of 
A.  B. 

against 

Y.  Z. 

The  People  of  the  State  of  ITew  York  to  the  sheriff  of 
county,  Greeting : 

Wheeeas,  a  judgment  was  duly  given  and  recovered  in  an 
action  \reoite  the  facts  as  in  Form  1883  down  to  the  *].  And 
whereas  the  said  court,  on  complaint  of  the  above-named  A.  B., 
was  satisfied  by  due  proof  by  affidavit,  that  the  said  Y.  Z.  had 
been  guilty  of  the  misconduct  aforesaid,  and  whereas  the  said 
court  did  cause  the  said  affidavits  to  be  served  on  the  said  Y.  Z., 
on  the         day  of  ,  18     ,  which  was  a  reasonable  time  to 

enable  the  said  Y.  Z.  to  make  his  defence ;(/)  and  whereas 
the   said   court,  at  a  special  term  thereof,  held  at  ,  in 

on  the        day  of  ,  18     ,  -after  hearing  the  defence 

of  the'  said  Y.  Z.,  did,  by  its  order  then  duly  entered  in  the 
office  of  the  clerk  of  said  court,  adjudge  and  declare ^that  the 
said  Y.  Z.  had.  been  guilty  of  a  contempt  of  said  court  by  fail- 
ing to  appear  before  the  Hon.  J.  J.,  a  justice  of  the  said 
court,  at  the  [chambers  of]  said  court  at  the  City  Hall,  in  the 
city  of  ISTew  York,  on  the         day  of  ,  18,  at        o'clock 

in  the  noon,  and  for  one  [half]  hour  thereafter,  in  disobedi- 
ence of  the  order  first  hereinbefore  recited,  and  that  such  miscon- 
duct did,  in  fact,  impair,  impede,  hinder,  and  delay  the  rights 
and  remedies  of  the  said  A.  B.,  the  said  plaintiff,  in  said  pro- 
ceeding, and  that  the  said  Y.  Z.  thereby  had  become  liable  to 
punishment  for  such  disobedience,  pursuant  to  section  302  of 
the  Code  of  Procedure ;  and  whereas,  the  said  court  did,  at  the 

(6)  See  note  (5),  Ante,  630.  (/)  2  Bev.  Stat,  535,  §  8. 
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same  time,  in  form  and  manner  aforesaid,  order  and  direct  that, 
the  said  Y.  Z.  be  punished  for  his  said  contempt,  by  imprison- 
ment in  the  common  jail  of  county,  for  the  term  of 
days.  (A) 

Now  THEKEFOEE,  you  are  required  and  commanded,  and  we 
do  warrant  and  enjoin  you,  that  you  forthwith  attach  the  said 
Y.  Z.  and  commit  him  to  the  common  jail  of  county,  and 

detain  him  there  {g)  for  the  term  of  days,  as  a  punishment 
foV  his  said  contempt  of  the  court,  and  for  such  arrest, 

imprisonment,  and  detention,  this  shall  be  your  sufficient  war- 
rant. (A) 

Witness  the  Hon.  J.  J.,  justice  of  the  court,  at  the  City- 

Hall,  in  the  city  and  county  of  New  York,  this  of  , 

18     , 

[Signature  of  judged 

[Signature  of  attorney  for  the  relator.] 

[Indoi'se  the  writ,  {i)  ] 

By  the  Special  Order  of  the  court. 
[Signature  of  the  clerk.'] 

1887.  Modifications  of  forms  of  Attachment  and  Commitment, 
where  the  Proceeding  has  heen  Transferred  to  a  Second 
Judge  in  the  First  Judicial  District,  {j) 

[Insert.]     And  whereas,  on  the  said        day  of  ?  18     > 

the  said  Hon.  J.  J.,  justice  of  the  court  in  the  First  Judi- 

cial District  of  the  State  of  New  York,  was  [incapable  of  acting 
in  said  proceeding  by  reason  of  sickness,  and  was  therefore] 
absent  from  the  chambers  of  said  court,  at  the  City  Hall,  in  the 
city  and  county  of  New  York,  and  the  said  proceeding  was 
thereupon  continued  before  the  Hon.  J.  K.,  another  of  the  jus- 
tices of  said  court,  with  the  same  effect  as  if  commenced  before 
him ;  and  whereas,  the  said  Y.  Z.  failed  to  appear  before  the 
said  J.  K.,  justice  of  the  said  court,  at,  &c.,  on,  &c. 

(ff)  Substantially  following  Kearney's  (i)  Kearney's  Case,  13  Abbotts'  Pr., 

Case.    XZ  Abbotts'  Pr.,i5^.  459. 

(A)  Where  a  fine  was  imposed  and  {J)  Code,  §  27 ;  Laws  of  1840,  cli.  376, 

imprisonment    tiE  payment   ordered,  §§  3  and  4. 
and  it  has  not  been  paid,  add  a  direc- 
tion accordingly,    gee  Form  1883. 
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CHAPTEE  XXX. 

APPEALS. 

£.  Notices. 

1888.  Notice  to  limit  time  to  appeal p.  636 

1889.  Notice  of  appeal  to  Court  of  Appeals 636 

1890.  Stipulation  for  judgment  ahsolute  thereon 636 

1801.  Notice  of  appeal  to  general  term 637 

1893.  Notice  of  appeal  from  a  justice's  court 637 

Q.  Undertakikgs  ;  and  stay  of  proceedings 638 

1893.  Undertaking  for  costs  bnly 638 

1894.  Undertaking,  to  stay  proceedings  on  a  money  judgment 638 

1895.  The  same,  on  a  judgment  for  personal  property 639 

1896.  The  same,  on  a  judgment  for  real  property 639 

1897.  The  same,  on  a  justice's  judgment 639 

1898.  Notice  of  exception  to  sureties 640 

1899.  Notice  of  sureties'  justifying 640 

1900.  Waiver  of  security 640 

1901.  Affidavit  to  obtain  stay  hy  order 640 

1902.  Notice  of  motion  therefor 641 

1903.  Order  thereon 641 

in.  Aegument  :  Ee-aegument  :  Dismissal. 

1904.  Note  of  issue 643 

1905.  Notice  of  argument 643 

1906.  Notice  of  motion  for  reargument 643 

1907.  Order  for  reargument 643 

1908.  Notice  of  motion  to  dismiss  appeal 643 

1909.  Order  of  dismissal 644 

rV  Judgment  ok  okdeb  on  appeal. 

1910.  Affirmance 644 

1911.  Modification  and  affirmance 644 

1912.  Reversal 644 

1913.  Provision  for  restitution 645 

1914.  Order  for  reversal  unless  respondent  consents  to  reduction 645 

1915.  Judgment  thereon 645 

1916.  On  dismissal 646 

1917.  On  appeal  by  both  parties  : 646 

1918.  Notice  of  filing  remittitur 646 

1919.  Order  for  judgment  of  court  below  thereon 64" 
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I.  Notices. 
1888.  Notice  of  Judgment^  to  Limit  Time  for  A^ppeal. 

[Title  of  the  cause.] 

Take  notice,  that  judgment  was  entered  in  this  action,  in 
favor  of  the  [plaintiff]  for  [  dollars,  damages  and  costs], 

in  the  office  (a)  of  the  clerk  of  the  county  of  [or,  the  clerk 

of  this  court],  on  the        day  of  ,18     [and  affirming  the 

judgment  theretofore  recovered  herein  by  said  plaintiff]. 

[Z>ate.]  [Signature.] 

[Address.] 

1889.  JFoUce  of  Appeal  to  the  Court  of  Appeals. 

[Title  of  the  cause.]  (5) 

Take  notice,  that  the  plaintiff  [or,  defendant,  and  if  only  a 
part  of  several  co-parties  appeal,  designate  the  appellants  hy 
name],  appeals  *  to  the  court  of  , appeals  from  the  judgment 
[or,  order]  of  the  general  term  of  the  court  in  this  action, 

entered  on  the        day  of  ,18     ,  affirming  [or,  reversing] 

the  judgment  (c)  [or,  order]  of  the  special  term  [or,  of  the 
court],  entered  on  the        day  of  ,  18     . 

[Date.]  [Signature.] 

[Address  to  the  adverse  party,  or  his  attorney, 
and  to  the  clerh  of  the  court  helow.] 

1890.  Stipidation  for  Judgment  Absolute  on  Appealing  to 
Court  of  Appeals  from  Order  Granting  New  Tried. 

[Insert  at  end  of  preceding  form:]  And  the  above-named 
[plaintiffs]  and  appellants  hereby  stipulate  and  agree  that  it 
such  order  be  affirmed,  judgment  absolute  shall  be  rendered 
against  them  in  favor  of  the  above-named  [defendants]  and 
respondents. 


(a)  It  is  essential  to  state  the  clerk's  (5)  The  cause  should  he  entitled  in 

office  in  -which  the  judgment  is  enter-  the  court  below, 

ed.  Valton  n.  National  Loan  Fund  Lifo  (c)    Or  specify  the  parts   appealed 

Assurance  Society,  19  Sow.  Pr.,  515.  from,  as  in  Form  1891. 
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1891.  Notice  of  A^ppeal  to  the  General  Term. 

iTitle  of  the  cause.] 

[As  in  Form  1889  to  the  *,  continuing  .-I  To  the  genera 
term  of  this  [or,  to  the  Supreme]  court,  from  the  judgment  [or 
order]  entered  herein  on  the  day  of  ,  18      [or,  from 

so  much  of  the  judgment  entered  herein  on,  &c.,  as  directs  that 
the  .defendant  surrender  possession  of  the  property  described  in 
the  complaint]. 

[/Signature.] 

[Date  and  address  as  in  Form  1889.] 

1892.  Notice  of  Appeal  from  a  Justices  Court. 

County  of 

In  Justice's  Court,  before  J.  L.,  Esq., 
Justice  of  the  Peace  for  the  town  of 
[Title  of  the  cause.] 

[As  in  Form  1889,  to  the  *,  continuing :]  To  the  county  court 
of  the  county  of  ,  from  the  judgment  rendered  herein  on 

the  day  of  ,  18     >  in  favor  of  the  for 

dollars,  damages  and  costs ;  and  demands  that  the  same  be 
altogether  reversed  [or,  be  modified,  stating  precisely  in  what 
respects],  upon  the  following  grounds  [designating  them,  e.  g., 

thus] : 

I.  That  the  testimony  of  M.  IST.,  a  witness,  offered  on  behalf 
of  the  defendant,  was  erroneously  excluded. 

II.  That  testimony  was  erroneously  admitted  on  behalf  of  the 
plaintiff,  to  show  the  value  of  the  plaintiff's  services. 

III.  That  the   justice   erroneously  refused  to  nonsuit  the 

plaintiff. 

[Signatwre.] 

[Date.]  . 

[Address  to  tJie  respondent  in  person,  and  to  the  justice.] 
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II.  Undeetakings  ;  and  Stay  of  Peooeedings.  {d) 
1893.   Undertaking  for  Costs  Only,  (e) 

[Title  of  the  cause.] 

[Date:] 

Whereas,  on  the       ,    day  of  ,  18     ,  the  [plaintiff] 

recovered  judgment   against  the  [defendant]   in  the 
court,  for  dollars  [or,  for  recovery  of  possession  of  certain 

personal  property,  or  otherwise,  as  the  case  may  "be]. 

And  whereas,  *  the  appellant  intends  to  appeal  from  the  said 
judgment  to  the  court  of  appeals  [or,  to  the  supreme  court], 

Now,  THEEEFOEB,  wc,  A.  B.,  of  the  village  of  ,  and 

county  of  [or,  of  No.  ,  street,  in  the  city 

of  ,  county  of  J,  merchant,  and  0.  D.,  of  the  village 

of  ,  county  of  ,  physician,  and  E.  F.,  of  the  village 

of  ,  county  of  ,  merchant,  undertake,  pursuant  to 

the  statute,  *  that  the  said  appellant  shall  pay  all  costs  and 
damages  that  may  be  awarded  against  him  on  such  appeal,  not 
exceeding  two  hundred  and  fifty  dollars.  [Signatures.] 

[  Witness,  if  to  'be  proved.] 

[Justification,  and  Achnowledgment  or  Proof ;  as  in  Forms 
13'08-10,  antep.  281.J 

1894.  Undertaking  to  Stay  Proceedings  on  a  Money  Judgment 

[As  in  preceding  form  (/),  inserting,  at  the  end :]  And  do 
also  undertake,  pursuant  to  the  statute,  that,  if  said  judgment, 
or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed,  the 
said  appellant  shall  pay  the  amount  directed  to  be  paid  by  the 
judgment,  or  the  part  of  such  amount  as  to  which  the  judg- 
ment shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all 
damages  which  may  be  awarded  against  the  appellant  on  such 
appeal. 


{3)  For  form  of  certificate  of  deposit,  (/)  The  amount  of  the  judgment 

&c.,  see  p.  285.  should  be  specified  in  the  undertaking 

(«)  This  renders  the  appeal  effectual,  Harrs  v.  Bennett,  3  Code  B.,  23. 
but  does  not  stay  proceedings. 
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1895.  Undertaking  to   Stay  Proceedings  on  a  Judgment  for 

Possession  of  Personal  Property. 

\As  in  Form  1893,  inserting,  at  the  end:']  And  do  also  un- 
dertake, pursuant  to  the  statute,  in  the  sum  of  dollars  (ff), 
that  he  shall  obey  the  order  or  judgment  of  the  appellate  court 
on  such  appeal  (A). 

1896.  To  Stay  Proceedings  on  a  Judgment  for  Possession  of 

Peal  Property. 

l_As  in  Form  1893,  inserting,  at  the  end:"]  And  do  also  un- 
dertake, pursuant  to  the  statute,  in  the  further  sum  of 
dollars,  that,  during  tlie  possession  of  the  said  property  by  the 
said  appellant,  he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon,  and  that,  if  the  said  judgment  be  affirmed, 
the  said  appellant  will  pay  the  value  of  the  use  and  occupation 
of  the  said  property,  from  the  time  of  the  said  appeal  until  the 
delivery  of  the  possession  thereof,  pursuant  to  the  judgment. 

[Jf  judgment  has  ieen  rendered  for  damages,  or  for  a  defi- 
ciency on  foreclosure  of  a  mortgage,  add  .•]  And  also  in  the  fur- 
ther sum  of  dollars,  that,  if  the  said  judgment,  or  any 
part  theieof,  be  affirmed,  the  said  appellant  shall  pay  such 
amount  as  may  be  awarded  against  him  on  his  appeal. 

1897.  To  Stay  Proceedings  on  a  Justices  Judgment. 

\Title  as  in  Form  1892,  and  continue  as  in  Form  1893,  to  the 
*,  concluding  thus:]  That,  if  judgment  is  rendered  against  the 
said  appellant  on  such  appeal,  and  execution  thereon  is  re- 
turned unsatisfied,  in  whole  or  in  part,  we  will  pay  the  amount 
unsatisfied. 

\_Signatures.'\ 
\Justification  hefore  a  Judge.] 


(g)  The  amount  ■will  Ije  fixed  by  a  should  be  added  a  provision  giving  the 

judge ;  and  ■will  include  the  $250,  in  respondent  indemnity  for  the  use  and 

respect  to  costs  and  damages.  depreciation  in  case  the  judgment  is 

ifi)  If  the  property  be  perishable  or  affirmed.    Bead  «.  Potter,  11  Albott^ 

depreciable  by  time  and   use,  there  Pr.,  413. 
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1898.  Notice  of  Exception  to  Sureties. 

[Title  of  the  cause.^ 

Take  notice,  that  the  respondent  excepts  to  the  sureties  on» 
appeal  offered  by  the  appellant,  T.  Z.,  in  this  action. 

[Date.]  [Signature.] 

[Address.] 

1899.  Notice  of  Sureties  Justifying,  {i) 

[Title  of  the  cause.]  . 

Take  notice,  that  the  sureties  on  appeal  in  this  action  will 
justify  before  M.  N.,  a  justice  of  this  court  [or,  the  county 
judge  of  countyj  or,  a  jastice  of  the  peace  of  the  town 

of  J,  at  ,  on  the  day  of  next,  at 

o'clock  in  the  noon.  [Signahcre.] 

[Date.] 

[Address,] 

1900,  Waiver  of  Secwrit/y. 
[TitU  of  the  cause.] 

The  [plaintiff]  hereby  consents  that  the  [defendant]  may  ap- 
peal to  the  from  the  judgment  [or,  order]  entered  in 
this  action  on  the  day  of  j  18  ,  and  that  proceed- 
ings under  the  said  judgment  [or,  order]  shall  be  stayed  until 
the  decision  of  the  said  appeal,  without  security. 

[Date.]  [Signature.] 

1901.  Affidavit  to  Obtain  Stay,  on  Appeal  from,  Order  Di/rect- 
ing  Delivery  of  Personal  Properly. 

[Title  of  the  cause.] 
[  Venue.] 
T.  Z.  [defendant],  above  named,  being  duly  sworn,  says : 
I.  That,  on  the        day  of  ,  18     ,  an  order  was  entered 

in  this  action,  at  a  special  term  of  this  court,  directing  depo- 
nent to  deliver  to  the  plaintiff  certain  property  alleged  to  be  in 
deponent's  custody  or  control. 

(j)  For  notice  of  added  Bureties,  and  order  of  approval  of  sureties,  see  pp 
290-293,  ante. 
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II.  That  the  value  of  the  said  property  is  not  more  than 

dollars. 

III.  That  deponent  intends,  in  'good  faith,  to  [or,  has  per- 
fected an]  appeal  from  said  order,  and  will  suffer  serious  incon- 
venience and  loss,  if  proceedings  under  the  said  order  are  not 
stayed  until  the  decision  of  the  appeal  [siating  Ijriefiy  Koto  and 
why.  [Signature.'] 

[Jurat.'] 

1902.  Wotice  of  Motion  Therefor. 

[Title  of  the  caitse.] 

Take  notice,  that,  on  the  affidavit  of  which  a  copy  is  here- 
with served,  and  on  all  the  proceedings  in  this  cause,  the  un- 
dersigned will  move  the  court,  at  a  special  term  thereof,  to  be 
held  at  ,  on  the  day  of  5 18     ,  at      o'clock 

in  the  noon,  to  stay  all  proceedings  on  the  part  of  the  re- 
spondent under  the  order  [or,  judgment]  entered  herein  on  the 
day  of  ,  18      [or  'describe  the  nature  of  the  order, 

if  necessary  to  identify  it],  until  the  decision  of  the  [general 
term]  upon  the  appeal  taken  from  the  said  [order]  by  the  ap- 
pellant, or  for  such  bther  relief  as  may  be  just. 

[Date.]  [Signature.'] 

[Address.] 

1903.  Order  thereon. 

[Title  of  tJie  cause.]  [At  a  special  term,  t&c.] 

On  reading  and  filing  the  affidavit  of  T.  Z.,  and  on  motion  of 

O.  P.  for  the  [defendant],  and  after  hearing  Q.  K.  [or,  and  on 

reading  and  filing  proof  of  service  of  due  notice  of  this  motion, 

and  no  one  ap'pearing]  for  the  [plaintiff],  in  opposition  thereto : 

Obdeeed,  That  [upon  the  appellant's  filing  with  the  clerk  of 

,  an  undertaking,  in  due  form  to  stay  proceedings,  for  the 

payment  of  the  sum  of  dollars,  in  case  of  tlie  failure  of  the 

appellant  to  comply  with  the  determination  of  the  appeal  taken 

by  him  from  the  order  of  the  special  term  entered  herein,  on 

the  day  of  ,18     ],  all  proceedings  on  behalf,  of 

the  respondent,  under  the  order  appealed  from,  be  stayedjuntil 

the  decision  of  the  said  appeal. 

Vol.  n.— 41 
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Note  of  Issue.    Notice  of  Argument. 


III.  Aegtjment;  'Re-akgdmbnt  ;  Dismissal. 
1904.  NoU  of  Isme.(J) 


[Supreme]  Court, 
General  term. 


A.  B.,  plaintiff  and 
[appellant], 

against 

Y.  Z.,  defendant  and 
[respondent]. 


G,  H.,  plaintiff's  attorney. 
-  Appeal  [or,  Exceptions]. 
Q.  E.,  defendant's  attorney. 


Notice  of  appeal  served  ,  18     .(^) 

No.  of  cause  on  previous  calendar  (Z)  \pr,  Not  on  pre- 

vious calendar]. 

The  cause  is  preferred,  and  belongs  to  the  class  of    .   • 
Appellant's  [or,  respondent's]  note. 

1905.  Notice  of  Argument. 

[Title  of  the  cause.] 

Take  notice,  that  the  appeal  from  the  judgment  in  this  action 
[or,  from  the  order,  &c.,  describing  it]  will  be  brought  to  a 
hearing  [and  a  motion  made  to  dismiss  the  same]  before  this 
•court,  at  a  [general]  term  thereof,  to  be  held  at  the  City  Hall, 
in  the  city  of  ,  on  the  day  of  ,  18     .    [And 

on  an  appeal  to  the  Oottrt  of  Appeals  in  a  cause  entitled  to  pre- 
ference, add:]  And  the  undersigned  claims  this  to  bo  a  pre- 
ferred cause,  upon  the  ground  that  it  is  [specifying  the 
ground  so  as  to  show  the  class ;  and  if.  the  appeal  is  from  an 
order,  state  the  general  cha/raoter  of  the  order.]{m) 

[Date.]  [Address.]  [Signature.] 


(J)  In  the  Court  of  Appeals,  a  copy  joined  on,"  &c.,  specifying  the  date  o 

of  the  notice  of  argument,  specifying  filing  the  return, 

the  judicial  district  in  which  the  cause  (I)  In  the  N.  Y.  Superior  Court,  epecify 

•originated,  is    served    on   the    clerk,  also  the  date  on  previous  calendar, 

instead  of  a  note  of  issue.  (m)  Rule  XX.  of  Court  of  Appeals  j 

(k)  On  an  appeal  from  an  inferior  and  see  L.  1870,  c.  49.     Appeals  under 

court,  substitute  for  this  line,  "Issue  Sub.  4  of  §  11,  are  now  preferred. 
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1906.  Notice  of  Motion  for  He-argument  of  A^rpeal. 

[Title  of  the  cause.\ 

Take  notice,  that  the  undersigned  will  move  the  court  [at  a 
general  term  thereof,  to  be  held]  at  ,  on,  &c.,  to  allow 

the  appeal  taken  from  the  judgment  \or,  order],  entered  herein 
on  the  day  of  ,18     ,  to  be  re-argued,  and  to  stay 

the  entry  of  the  judgment  of  [affirmance]  meantime,  or  for 
such  other  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1907.  Order  for  He-argument. 

:[Title  of  the  cause.]  [At  a  general  term,  die] 

On  reading  and-filing  notice  of  motion  [and  the  affidavit  of 
C  D;  if  any],  and  on  motion  of  M.  N.  for  the  [appellant], 
after  hearing  O.  P.  for  the  respondent: 

Oedered,  That  the  appeal  from  the  judgment  [07;  order] 
entered  herein  [describing  it,  if  necessary]  be  re-argued,  and 
that  the  entry  of  the  [judgment  of  affirmance]  heretofore  ren- 
dered be  stayed  until  the  decision  of  the  court  upon  such  re-ar- 
gument. • 

1908.  Notice  of  Motion  to  Dismiss  Appeal. 

[Title  of  the  cause.] 

Take  notice,  that  [on  the  affidavits  herewith  served]  the 
respondent  will  move  the  court,  at  a  [general]  term  thereof,  to 
be  held  at  the  City  Hall,  in  the  city  of  ,  on  the  day 

of  ,  or  as  soon  thereafter  as  counsel  can  be  heard,  to  dis- 

miss the  appeal  from  the  judgment  herein  [or,  from  the  order, 
describing  it],  [and  if  the  ground  of  the  motion  is  irregularity, 
state  what],  and  for  such  other  relief  as  may  be  just,  with  costs 
of  motion. 

[Date.]  [Signatwe.] 

[Address."] 
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1909.  Order  Dismissing  Appeal. 

[Title  of  the  cause.]  [At  a  general  term,  tfic] 

On  reading  and  filing  notice  of  motion  and  aflidavit  of  C.  C, 

and  on  motion  of  M.  IST.  for  the  respondent,  after  hearing  0.  P. 

[or,  no  one  appearing]  for  the  appellant : 

Oedered,  That  the  appeal  taken  by  A.  B.  from  the  judgment 

[or,  order]  entered  herein  on  the  day  of  >  18     ,  be 

dismissed,  with  dollars  costs  to  respondent. ' 

rV.  Judgment  oe  Ordee  on  Appeal. 

1910.  Affirmance. 

[Title  of  the  cause.}  [At  a  general  term,  c&o.'] 

The  appeal  from  the  judgment  [or,  order]  entered  in  this 
action  on  the  day  of  ,  18     ,  for  dollars  [or, 

if  for  special  relief  ,  designate  it],  having  been  heard  at  the 
general  term,  it  is  now,  on  motion  of  M.  N.  for  respondent, 
after  hearing  0.  P.  for  the  appellant.  Adjudged  *  [or,  ordered] 
that  the  said  judgment  [or,  order]  be  affirmed,  with  dol- 

lars costs  to  the  respondent.(»j.) 

1911.  Modification  of  Judgment,  and  Affirntance  as  Modified. 

[As  in  preceding  form  to  the  *,  concluding  :]  that  the  words 
["  unless  the  vacancy  shall  be  sooner  supplied  by  an  eleotion 
to  be  held  according  to  law,"]  shall  be  inserted  at  the  end  of 
the  entry  of  said  judgment ;  and  it  is  further  Adjudged,  that 
the  said  judgment  of  the  special  term  as  thus  modified,  be,  and 
the  same  hereby  is  affirmed. 

1912.  Judgment  of  Reversal. 

[Title  of  the  cause:]  [At  a  general  term,  cfic] 

[As  in  Form  1910  to  the  *,  concluding;]  that  the  said  judg- 
ment be  reversed,  and  a  new  trial  ordered,  costs  to  abifl'e  the 
event  [or,  reversed,  and  the  complaint  be  dismissed,  and  that 

(n)  This  judgment  should  be  for  costs  interest  on  that  judgment.  If  the  re- 
alone,  and  should  neither  include  the  versal  bo  on  questions  of  fact,  it  should 
amouQt  of  the  judgment  below,  nor  of     be  so  stated.     40  N.  Y.,  B04. 
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the  appellant  recover  dollars  costs,  or  otherwise,  from  the 

respondent]. 

1913.  Provision  for  Eestitution.{o) 

[Add  to  preceding  form ;] 

And  it  appearing  to  the  court,  that,  notwithstanding  the 
appeal  herein,  the  respondent  executed  and  collected  the 
amount  of  the  judgment  below,  costs,  and  sheriff's  fees,  to  wit, 
the  sum  of  dollars,  therefore  it  is  further  Ordeked  and 

Adjudged,  that  the  said  respondent  make  restitution  to  the  said 
appellant  by  paying  into  court  to  the  chamberlain  of  the  city 
of  New  York  [or,  in  other  counties,  say,  to  the  county  treas- 
urer of  the  county  of  f  j,  within  days  after  service  of 
this  judgment  on  him  or  his  attorney,  the  said  sum  of 
dollars,  with  interest  from  the  day  of  >  18  ,  the  date 
of  said  collection  by  the  said  respondent,  *  to  abide  the  order 
of  this  court  after  such  new  trial  is  had  [or,  where  payment  into 
court  is  not  necessary,  say,  by  paying  to  the  appellant  or  his  at 
toruey  within          days  after,  c&c,  as  above,  down  to  the  *]. 

1914.  Order  for  Meversal  unless  Respondent  Consents  to 
Reduction. 

\As  in  Form  1910  to  the*,  concluding :']  that  the  judgment  in  , 
this  action  be  reversed,  and  a  new  trial  granted  therein,  with 
costs  to  abide  the  event,  unless  the  plaintiffs  consent  to  reduce 
the  recovery  for  damages  [or,  for  the  debt  and  interest],  to 
dollars,  as  of  the  day  of  ;  and  if  the  judgment  be  so 

reduced,  then  it  is  ordered  tliat  the  judgment  so  reduced  be  in 
all  things  affirmed,  with  costs  already  adjusted,  and  the  costs  of 
this  appeal. 

1916.  Judgment  Tliereon. 

[Title  of  cause.]  [Date.] 

The  defendant  in  this  action  having  appealed  to  the  general 
term  of  this  court  from  the  judgment  entered  on  the  day 

of  ,  in  favor  of  the  plaintiff;  and  the  annexed  decision  of 


(o)  This  form  is  sustained  by  Britton  «.  Phillips,  16  Abbotts'  Pr.,  33. 
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the  said  court  tliereon  having  been  made  and  filed,  wliereby 
said  judgment  is  affirmed  in  case  the  phiintiif  consents  to  re^ 
duce  the  recovery  for  damages  [or,  for  debt  and  interest]  to 
dollars,  as  of  the  day  of  ,  IS      ,  and  the 

plaintiff  having  consented  to  such  reduction  :  now  on  motion  of 
M.  N.  for  the  plaintiff  it  is 

Adjudged,  That  the  plaintiff  [c&o.,  as  in^other  cases]. 

1916.  Judgment  on  Dismissal  of  Appeal. 

YAs  in  No.  1910,  to  the  *,  and  conclude:']  That  the  said  alp- 
peal  be  dismissed,  vi'ith  dollars  cost  to  the  respondent'. 

1917.  Judgment  on  Appeal  hy  Both  Parties. 

[Title  of  the  cause.}  [At  a  general  term,  c&c] 

This  cause  having  been  brought  to  a  heai-ing  upon  an  appeal 
taken  by  the  plaintiff  from  [the  last  sentence  contained  in  the 
judgment  entered  in  this  action],  on  the  day  of 

18     ,  at  a  special  term  held  before  Mr.  Justice  ,  which! 

sentence  is  in  the  follovi^ing  words  :  [reciting  it]. 

And  M.  K.  having  been  heard  for  the  plaintiff,  and  O.  P. 
for  the  defendant,  it  is  now  OitDERTCD  and  Adjudged  that  the 
said  portion  of  the  said  judgment  so  appealed  from  by  the 
■  plaintiff  be,  and  the  same  hereby  is,  in  all  things  reversed. 

And  the  appeal  of  the  d6fenda!nt  from  the  whole  of  said 
judgment  having  also  been  brought  to  a  hearing,  and  i\\&  said 
counsel  for  the  said  parties  respectively  having  been  heard,  it 
is  now  Oedeeed  and  Adjudged  that  all  that  part  of  the  said 
judgment  of  the  special  term,  which  follows  the  word's  ["  the 
plaintiff  shall  be  actually  dca:d"],  be,  and  the  Same  hereby  is 
in  all  things  reversed ;  and  this  court,  proceeding  to  direct,  iri 
lieu  thereof,  such  order  and  judgment  in  the  premises  as  ought 
in  tliiit  behalf  to  have  been  made  at  the  said  special  term,  it  is 
Okdeeku  and  Adjudged  [(&c.,  as  in  other  cases]. 

1918.  Notice  of  FiUng  Eemittitun 

[Title  of  tlie  cause.] 

Take  notice,  tliat  the  remittitur  in  the  above  action  has  been 
filed  in  the  office  of  the  clerk  of  the  county  of  [or,  of 
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this  court],  and  that,  on  the        day  of  ,  18     ,  the  under- 

signed will  move  this  court  at  a  general  term,  at  the  City  Hall 
in  ,  on  the  day  of  ,  at        o'clock  in  the 

noon,  or  &i  soon  thereafter  as  counseL  can  be  heard,  for  an 
order  that  judgment  be  entered  thereon. 

[Z>afe;]  [Siymiture:] 

[Address.'] 

1919.  Order  for  Judgment  of  Court  Below,  on  Filing  He- 

mittitur.  (^) 

[Title  of  iJie  cause.]         ■  [At  a  general  term,  t£c.] 

A.  B.,  having  appealed  to  the  Court  of  Appeals  from  the 
judgraf.r  t  of  the  general  term  of  this  court,  bearing  date  the 
day  of  ,  18     ,  which  judgment  was  signed  by  the 

clerk  of  this  court,  arid  duly  entered  in  his  office,  on  the 
day  of  ,18,  and  said  Court  of  Appeals  having  affirmed 

the  judgment  of  this  court — now,  on  reading  and  filing  the  re- 
miftitur  from  the  said  Court  of  Appeals,  and  on  motion  of 
M.  IS.,  attorney's  for  the  respondents,  it  is  Oedkked  that  the 
judgment  of  the  Court  of  Ap]ieals  be,  and  the  same  is,  hereby 
made  the  judgment  of  this  court,  and  that  the  respondent,  Y. 
Z.,  have  execution  thereon. 

{p)  Tbis  form  was  settled  by  the  Su-    all  other  recitals  proposed,  as  super- 
preme  Court,  in  People  ex  rel.  Gorman    fluous. 
V.  Board  of  Police,  the  court  striking  out 
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CHAPTER  XXXI. 

VARIOUS  PROCEEDINGS  INCIDENTAL  OR  COLLATERAL  TO 
ACTIONS. 


Srction  I. 
REMOVAL  OP  CAUSES. 

1  Removai/  isto  Uketbd  States  CnictJiT  Cohet. 

1920.  Petition  for  removal P-  618 

1921.  Security  offered  by  the  petitioner 651 

1932.  Notice  of  offer  to  be  endorsed 653 

1933.  Notice  of  motion 653 

1934'.  Order  to  sliow  cause  for  the  same 658 

1925.  Order  removing  cause  to  United  States  Circuit  Court 654 

1926.  Petition  for  removal  of  an  action  for  arrest  or  imprison- 

ment, &c.,  during  the  rebellion 655 

1927.  Bond 656 

n.  Remotal  to  Another  State  Court. 

1938.  Certificate  of  removal  from  County  Court  to  Supreme  Court  656 

1939.  Affidavit  to  obtain  removal  into  Supreme  Court  from  the 

Superior  Court  or  Common  Pleaa 657 

1980.  Order  to  show  cause  thereon 657 

1931.  Answer,  to  obtain  removal  from  a  Justice's  Court  on  ques- 
tion of  title. 058 

I.  Kemoval  raxo  United  States  Cibcitit  Couet. 

1920.  Petition  for  Eemoval.  (a) 

[Title  of  the  cause.] 

To  the  Court. 

I.  The  petition  (5)  of  shows  tliat  an  action  has  been 

(a)  This  proceeding  is  under  the  pro-  by  the  present  statutes  and  the  facts 

vision  of  the  Act  of  Congress  of  1789,  of  th?  case   in   hand,  and  particularly 

I  Slat,  at  L.,  89.  in  respect  to  the  allegation  numbered 

That   act   was   revised   and   consoli-  VII.     See   the    present    Act    and    the 

dated   with   others  which  greatly   en-  practice  under  it  stated  in  1  Abb.  New 

largod  the  remedy,  in  the  United  States  Oas.,   18-25,  and   367.     The  notes  fcl- 

Eevised  Statutes,  p.  113,  <fec.,  §§  639^  lowing  should  be  read  with  these  quali- 

643,  and  again  in  the  Act  of  187B.    The  ficat'ons. 

form  in  the  text  will  serve  as  a  general  (6)  The   requirement   of  the   statvite 

guide,  but  must  be  modified  as  required  ,that  the  pe  iiion  must  be  filed  at  the 
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brought  in  this  court  against  the  petitioner  [and  others  (c).]  by 
the  plaintiff  above  named. 

H.  That  this  action  is  brought  upon  the  following  cause  [Tiere 
the  nature  of  the  cause  of  action  should  le  stated  sufficiently  to 
enable  the  court  to  see  that  it  cannot  form  an  exception  to  the 
general  rule  (d)  ]. 

III.  That  the  matter  in  dispute  exceeds  the  sura  of  five  hun 
dred  dollars  exclusive  of  costs,  as  appears  by  [here  refer  to  com- 
plaint or  summons,  (e)  and  if  the  dem,and  is  unliquidated,  state 
facts  supporting  the  allegation  as  to  its  amount]. 
[  Where  the  defendant  is  an  alien.] 

ly.  That  the  petitioner  is  an  alien  [or,  the  petitioner  and  all 
his  co-defendants  in  this  action  are  aliens  (/")],  to  wit,  a  subject 
or  citizen  of  Canada  and  a  subject  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  [except  who  is  a  mere  nominal 

party,  as  appears  by  the  foregoing  allegations  {g)  ]. 


time  of  entering  the  appearance,  means 
that  they  must  be  simultaneous  acts. 
The  petition  cannot  be  filed  after  an 
act  which  amounts  to  an  appearance, 
even  though  early  notice  was  given  of 
an  intent  to  move.  Eedmond  v.  Eus- 
Bell,  13  Johns.,  153. 

(c)  As  to  whether  one  of  several  de- 
fendants may  alone  petition,  compare 
Jackson  v.  Stiles,  4  Johns.,  493 ;  Vam- 
devoort  b.  Palmer,  4  Duer,  677 ;  Liv- 
ingston V.  Gibbons,  4  Johns.  Ch.,  94; 
Norton  «.  Hayes,  4  Den.,  345 ;  Suydam 
e.  Smith,  1  Id.,  363 ;  Beardsley  v.  Tor- 
rey,  4  ^Yash.  G.  C,  386 ;  Smith  v.  Eines, 
3  Sumn.,  339 ;  Ward  v.  Arredondo,  1 
Paine,  410. 

(fi)  A  suit  in  equity  to  enjoin  a  suit 
at  law,  is  in  reality  an  equitable  de- 
fence, and  its  removal  may  be  refused. 
Bogers  v.  Eogers,  1  Paige,  183.  A 
summons  to  show  cause  why  a  debtor, 
not  served  in  the  original  action,  should 
not  be  bound  by  the  judgment,  is  re- 
garded as  a  further  proceeding  rather 
than  a  ne%v  action,  and  a  removal  can- 
not be  granted  unless  the  plaintiff  is  an 


alien,  or  all  of  the  several  defendants 
are  citizens  of  another  State  from  the 
plaintiif.  Fairchild  ».  Durand,  8  Ab- 
hotW  Pr.,  305. 

(e)  The  simi  demanded  in  the  com- 
plaint may  be  referred  to  as  presump- 
tively the  amount  in  controversy.  Gor- 
don «.  Longest,  16  Pet.,  97 ;  Kanouse 

D.  Martin,  15  How.  TJ.  S.,  198  ;  Munns 
c  Dupont,  3  WasJi.  O.  C,  463.  As  to 
whether  the  plaintiff  may  defeat  the 
petition  by  amending  so  as  to  reduce 
the  amount,  or  by  releasing  a  part  of 
the  claim,  see  Kanouse  v.  Martin,  15 
Sow.  U.  8.,  198 ;  People  u.  New  York 
C.  P.,  3  Ben.,  197  ;  Disbrow  v.  Driggs, 
8  Abbotts  Pr.,  805,  note;  Wright  «. 
Wells,  Pet.  C.  a,  880. 

(/)  See  Brightly's  Digest,  137,  notes 
&  and/. 

{g)  A  suit  brought  by  an  alien  joint- 
ly with  a  citizen,  is  not  within  tlie  stat- 
ute.   Denniston  v.  N.  Y.  &  New  Haven 

E.  R.  Co.,  3  Albotts'  Pr.,  378, 415  Al- 
leging that  the  party  is  a  resident,  is 
not  sufficient.  Corp  v.  Vcrmilye,  3 
Johns.,  145. 
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[Whore  the  parties  are  citizens  of  different  States.] 

Y.  That  the  plaintifi's  in  this  action  are  all  citizens  of  this' 
State  [except  who  is  a  mere  nominal  party,  as  appears  by 

the  foregoing-  allegations],  or,  That  the  plaintiffs  are  a  corpora- 
tion created  by  the  law  of  this  State  of  ,  and  doing  busi- 
ness therein.  (-/*) 

That  the  petitioner  and  all  his  co-defendants  are  citizens  of 
other  States  of  the  United  States,  to  wit :  X.  is  a  citizen  of  the 
State  of  ,  and  Y.  and  Z.  are  citizens  of  the  State  of 

[or,  if  they  are  a  corporation,  created  by  the  laws  of  the  State 
of  ,  and  doing  business  therein,  (i)  and  said  corporation 

have  not  any  agent  within  this  State  on  whom  process  against 
it  may  be  served  according  to  the  laws  of  this  State  (_/)]. 
[  Where  the  action  is  hy  an  assignee.] 

YI.  That  the  assignor  of  the  chose  in  action  (k)  nnder  whom 
the  plaintiff  in  this  action  claims  [here  allege  his  alienage  or 
citizenship  according  to  the  fact,  so  as  to  show  tlie  jurisdictior 
of  the  Circuit  Court]. 

YII.  That  the  petitioner  now  does  enter  (Z)  his  appearance  in 
this  action  ;  but  has  not  done  so  lieretofore.  {m) 

(7i)  The  rale  is  now  settled  that  a  the  contrary  is  shown,  because  such 

corporation  created  by  a  State,   and  appointment  is  deemed  a  surrender  of 

transacting  business  there,  is   to  be  any  right  to  object  when  sued  in  this 

deemed  an  inhabitant  of  tliat  State,  State  in  respect  to  its  business  in  this. 

and  an  averment  of  the  facts  of  its  State,  that  it  is  not  amenable  to  the 

creation,  and  the  place  of  its  transact-  jurisdiction  of  the  State  court.    Stevens 

ing  business,  is  sufficient  to  give  the  v.  Phoenix  Ins.  Co.,  34  How.  Pr.,  517. 
circuit  courts  jurisdiction.    Louisville,        (/c)  As  to  what  is  a  chose  in  action 

&e.,  R.  R.  Co.  V.  Letson,  2  JHow.  U.  8.,  within  this  exception,  and  the  objeo- 

497 ;  Denniston  v.  N.  T.  &  New  Haven  tions  that  may  arise  where  a  nominal 

R.  E.  Co.,  2  Abbotts'  Pr.,  415 ;  Stevens  party  would  be  necessary  if  the  cause 

«.  Phoenix  Ins.  Co,,  24  How.  Pr.,  517.  were     transferred,    see    Anderson    i). 

(i)  Tlie  fact  that  a  corporation  created  Manufacturers'  Bank,  14  Abbotts'  Pr., 

by  another  State  carries  on  business  in  436. 

this  State, — e.  g.,  the  case  of  a  railroad        (Z)  Service  of  the  usual  notice  of  ap- 

company  authorized  by  a  law  of  this  pearance  or  retainer,  is  not  an  entry  of 

State  to  extend  its  track  into  the  lat-  an  appearance  within  the  act.    Norton 

ter — does  not  affect  the  rule  that  it  is  v.  Hayes,  4  Den.,  245 ;  Field  v.  Blair, 

deemed  a  citizen  of  the  former  State.  1  Cade  R.,  N.  8.,  361 ;  affirming  S.  C, 

Denniston  v.  N.  T.  &  New  Haven  R.  R.  Id.,  293.    But  filing  such  notice  with 

Co.,  2  Abbotts'  Pr.,  378.  the  clerk,  with  the  petition  for  removal, 

(j)  This  allegation  may  not  be  neces-  is  such  an  entry.    Id. 
sary,  but  the  petition  may  be  denied  if       {rn)  As  to  what  other  acts  amount  to 
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VIII.  That  he  hereby  offers  good  and  sufScient  surety  for 
his  entering  in  the  next  circuit  court  for  the  district  of 

the  State  of  [or,  if  in  ilie  district  of  Mavne,  or,  Ken- 

tucky], to  the  district  court  next  to  be  held  in  the  district  of 
Maine  [or,  Kentucljy],  on  the  first  day  of  its  session,  copies  of 
the  process  against  him  in  this  action ;  and  also  for  his  there 
appearing  and  entering  special  bail  in  the  action,  if  special  bail 
were  originally  requisite  therein,  according  to  the  law  and  prac- 
tice of  the  United  States  and  its  courts,  {n) 

YouE  PETITIONER,  THEEBFORE,  asks  that  tlic  Said  cause  may  be 
removed  for  trial  into  the  next  Circuit  Court  to  be  held  in  the 
district  wliere  the  same  is  pending,  to  wit,  into  tiie  next  Circuit 
Court  for  the  [Southern]  District  of  the  State  of  [New  York] ,  pui-- 
suant  to  the  provisions  of  the  said  statutes  of  the  United  States,. 
in  such  case  made  and  provided,  and  that  this  court  do  accept' 
the  surety  offered  by  your  petitioner,  as  aforesaid,  and  do  pro- 
ceed no  further  in  the  said  cause.  [And  that  the  bail,  originally 
taken  from  your  petitioner  in  the  said  cause,  be  discharged.]. 
And  for  Such  farther  or  other  order  or  relief  in  tiie  premises  asi 
may  be  just.  [Signature]  {p) 

[  Yerification  as  in  Form,  il69,  Ante,  p.  221.] 

1921.  Security  Offered  ly  the  Petitioner. {p) 
Know  all  men  by  these  presents,  that  we,  M.  N.,  of  , 

the  entering  of  appearance  within  this  (o)  Tlie  petition  may  be  signed  by 

rule,  compare  Cooley  ».  Lawrence,  5  the  defendant's  attorney,  and  maybe 

liuer,  605 ;  S.  C,  l^How.  Pr.,  176 ;  Bird  verified  by  his  agent  in  fact.    Vande- 

V.  Murray,  Gol.  &  0.  Gas.,  63  ;  Arjo  v.  voort  v.  Palmer,  4  Duer,  677. 

Moiitiero;  1  Cai.,  248 ;  S.  C,  Ool.  &  G.  (p)  The  amount  of  the  bond  is  not 

Gas.,   227 ;     Redmond    v.   Russell,   12  prescribed ;  it  must  be  fixed  with  re- 

Johns.,  153  ;  Livingfton  v.  Gibbons,  4  gard  to  the  cause  of  action.   Where  no 

Johns.  Gh.,  94 ;   Suydam  «.  Smith,  1  bail  ^^•as  required,  a  bond  in  the  penal- 

Psn.,  263 ;  Durand  v.  Hollins,  3  Buer,  ty  of  $1,000  is  amply  sufficient,  though 

686  ;  Carpenter  «.  N.  Y.  &  New  Haven  the    damages   were    laid  at   |14,000/ 

R.  R.  Co.,  11  Edw-  Pr.,  481.    As  to  though  it  would  be  otherwise  if  the 

what  acts  amount  to  an  appearance,  defendant    had    been    held    to    bail. 

Redmond  v.  Russell,  12  Johns.,  153;  Blanchard    «.     Dwight,     12     Win^.i 

Disbrow  ».  Driggs,  8  Alhutta'  Pr.,  805,  193. 

fCote.  It  is  essential  that  the  bond  be  seV- 

(re)  If  there  has  been  delay  in  ma;k-  eral,  not  merely  joint.    Roberta  i),  Ca> 

ing  the  application,  add  aifidavits  sta-  nington,  2  Hall,  040. 
ting  the  excuse. 
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and  O.  p.,  of  ,  are  hereby  held  and  firmly  bound  unto  A. 

B.  (plaintiff  in  the  action),  his  executors,  administrators,  and 
assigns,  in  the  sum  of  dollars,  lawful  money  of  the  United 

States  of  America,  to  be  paid  to  the  said  A.  B.,  his  executors, 
administrators,  or  assigns,  for  which  payment,  well  and  truly  to 
be  made,  we  jointly  and  severally  bind  ourselves,  our  heirs, 
executors,  and  administrators,  and  every  of  them,  forever  by 
^hese  presents. 

Sealed  with  our  seals  this  day  of  ,  in  the  year  of 

our  Lord,  1863. 

I.  Whereas,  the  above-named  A.  B.  has  commenced  an 
action  in  the  Court  against  [the  above  bounden]  Y.  Z.  {q) 

II.  And  whereas,  the  said  Y.  Z.  has  entered  his  appearance 
in  such  action  in  said  court,  and  at  the  same  time  has  filed  his 
petition  for  the  removal  of  the  cause  into  the  next  circuit 
court  to  be  held  [c&c,  as  in  the  petition].  Now,  therefore,  the 
condition  of  the  above  obligation  is  such  that  if  the  said  Y. 
Z.(r)  shall  enter  in  said  circuit  court  [or,  district  court],  on  the 
first  day  of  its  session,  copies  of  the  process  against  him  in  said 
cause,  and  shall  also  then  and  there  appear  and  enter  special 
bail  in  the  cause  if  special  bail  was  originally  requisite  therein 
according  to  the  law  and  practice  of  the  United  States,  and  its 
courts,  then  these  presents  and  obligations  shall  be  void,  or 
otherwise  to  remain  in  full  force. 

[Acknowledgment  and  justification  as  in  other  cases,  (s)      See 
Forms  1307-1309.] 

1922.  JVotice  of  Offer  to  he  Endorsed  on  Foregoing  Bond.  (^ 

[Title  of  the  cause.] 

Take  notice,  that  within  is  a  copy  of  a  bond  which  the 
• 

(<?)  It  is  cot  essential  that  tlie  peti-  supra,  in  some  of  which  it  is  lield  that 

tioner  should  be  one  of  the  obligors  in  all  of  several  defendants  must  unite 

the  bond.    Vandevoort  v.  Palmer,  4  in  the  petition. 

Duer,  077.  («)  Instead  of  adding  an  acknowledg- 

(f)  The  bond  need  not  be  conditioned  meut  and  justification,  it  seems  to  be 

for  the  appearance  of  other  defendants  regular  to  offer  the  bond  and  leave  it 

who  had  not  been  served  with  process,  to  the  court  to  order  a  reference  to  as- 

aud  who  do  not  unite  in  the  applica-  certain  the  suiBcienoy  of  the  sureties, 
tion.    Siiydam  v.  Smith,  1  Dm.,  363  ;  ■  Suydam  v.  Smith,  1  Den.,  2G3. 

Vandevoort  v.  Palmer,  4  Duer,  077.  (f)  A  sufficient  bond  must  be  offered 

But  compare  cases  cited  in  note  (c),  at  the  time  pointed  out  in  the  act,  and 
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defendant  in  this  action  hereby  offers  to  give  upon  the  removal 
of  this  cause  to  the  circuit  court  [or,  district  court]  of  the 
United  States  for  tlie  district  of 

L^O'te-']  [Signature.] 

[Address.} 

1923.  Notice  of  Motion,  {u) 
[Title  of  the  cause!] 

Take  notice,  that  upon  the  petition  and  appearance  of  the 
defendant  of  which  a  copy  is  hereto  annexed,  and  which  were 
on,  &c.,  [or.,  upon  the  petition  a  copy  of  which  is  hereto 
annexed,  and  which,  together  with  the  petitioner's  appearance 
herein  already  served  on  you,  was  on,  &c.,J  filed  in  this  court, 
and  upon  the  bond  of  the  petitioner  and  his  sureties  [or,  the 
bond  on  behalf  of  the  petitioner],  a  copy  of  which  is  also  an- 
nexed, this  court  will  be  moved  at  a  special  term  thereof  to  be 
held  at  ,  on  ,  that  the  petition  be  granted,  *  and 

the  cause  be  removed  to  the  circuit  [or,  district]  court  mentioned 
in  the  petition,  and  that  this  court  accept  the  surety  offered  and 
proceed  no  further  herein  [and  that  the  bail  taken  from  the  pe- 
titioner in  this  court  shall  be  dischargedj^  and  for  such  other  or 
further  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1924.  Order  to  Show  Cause  for  the  Same,  {v) 

[Title  of  the  cause.] 

The  defendants  having  this  day  entered  their  appearance  in 
this  cause,  and  at  the  same  time  filed  a  petition  praying  fbr  a 

cannot  be  afterwards  amended  in  sub-  Kern),  597,  where  an  order  was  made 

stance.    Roberts  «.  Canington,  3  SffiZ^,  expaiie. 

640.  And  it  was  said  in  that  case  that  The  plaintiffs  may  oppose  the  mo- 
it  must  bo  filed  at  that  time.  We  tion  upon  the  moving  papers  or  with 
apprehend  that  it  is  enough  if  it  is  new  affidavits  also,  but  after  the  order 
then  executed  and  a  copy  Served  with  granting  the  petition  has  been  made 
an  offer  endorsed,  and  is  presented  the  jurisdiction  of  the  State  court  is 
upon  the  motion  on  the  petition.  gone,  and  that  court  has  no  power  to 
(u)  The  application  should  be  on  vacate  its  order.  Livermore  v.  Jenks, 
notice,  or  an  order  to  show  cause.  11  ITow.  Pr.,  479. 
Disbrow  v.  Driggs,  8  Abbotts  Pr.,  305,  (v)  This  and  the  following  form  are 
note.  But  compare  lUius  «.  N.  T.  supported  by  Carpenter  v.  N.  Y.  and 
and  New  Haven  R.  E.  Co.,  13  N.  Y.  (3  New  Haven  E.  E.  Co.,  11  Eow.  Pr.,  481. 
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removal  of  this  action  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  district  of  New  York,  pursuant  to  the 
Act  of  Congress  of  the  United  States  in  such  case  provided, 
and  offered  the  surety  as  therein  provided,  by  a  bond  now 
tiled  ;  it  is  ordered  that  the  plaintiffs  show  cause  on  ,  at 

o'clock  in  the  noon,  at  a  special  term  of  this  court, 

to  be  held  at  ,  why  the  prayer  of  the  said  petition  should 

not  be  granted. 


1925.  Order  Removing  Cause  to  United  States  Circuit  Court. 

[Title  of  the  cause.']  {At  a  special  term,  o&c] 

A  petition  having  been  filed  by  the  defendant  in  this  cause 
at  the  time  of  entering  his  appeai-ance  herein,  on  the  day 

of  ,  praying  for  the  removal  thereof  into  the  Circuit 

Court  for  the  Southern  district  of  New  York,  pursuant  to  the 
statutes  of  the  United  States  in  such  case  made  and  provided, 
and  the  said  petitioner  having  offered  good  and  sufiScient  secur- 
ity, pursuant  to  the  dii-ections  of,  and  as  required  by  the  said 
statute  ;  now,  on  motion  of  Mr.W.,  of  counsel  for  the  petitioner, 
and  after  hearing  Mr.  H.,  of  counsel  for  the  plaintiff,  in  opposi- 
tion thereto,  it  is  declared  that  it  is  made  to  appear,  to  the  sat- 
isfaction of  this  court,  that  the  present  suit  is  commenced  in 
this  court  by  a  citizen  of  the  State  of  New  York  against  a  citi- 
zen of  another  State  [or,  that  the  present  suit  is  commenced  in 
this  court  against  an  alien],  and  that  the  matter  in  dispute 
exceeds  five  hundred  dollars,  exclusive  of  costs.  And  it  is 
hereby  further  declared  and  Ordered,  that  this  court  accepts 
the  surety  {w)  offered  by  the  petitioner,  and  that  the  said  cause 
be  removed  for  trial  into  the  next  circuit  court  to  be  held  in 
the  Southern  (a;)  district  of  the  State  of  New  York,  pursuant  to 
the  said  statutes ;  and  that  this  court  do  proceed  no  further 
therein,  and  that  all  proceedings  in  this  court  in  the  said  cause 
be  and  the  same  are  hereby  stayed. 

(w)  It  is  proper  that  the  order  should  to  elect  as  to  which  the  cause  shall  be 

declare  the  surety  approved.    Vande-  removed  to.    Norton  u.  Hayes,  4  Den., 

voort  D.  Palmer,  4  Duer,  677.  245.    But  the  court  may  consider  his 

(x)  Where  there  fi,re  two  circuits  in  convenience  in  determining  the  ques 

the  State  the  petitioner  has  not  a  right  tion.    Suydam  v.  Smith,  1  I>en.,  263. 
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And  it  is  further  ordered  that  this  removal  shall  not  operate 
of  itself  to  dissolve  the  injunction  heretofore  issued  in  this 
cause,  but  the  same  shall  remain  in  force  until  dissolved  by  this 
court,  or  by  the  said  circuit  court,  (y) 


1926.  Petition  for  Removal  of  an  Action  for  Arrest  or  Im- 
prisonment, (Sic,  during  the  Rebdlion.  (s) 

[Title  of  the  cav^e.'] 

To  the  Supreme  Court  of  iffew  York. 

The  petition  of  William  H.  Seward  shows : 

That  he  is  the  Secretary  of  State  of  the  United  States  of 
America,  and  has  been  such  since  the  organization  of  the  cabi- 
net under  the  administration  of  Abraham  Lincoln,  President  of 
said  United  States. 

That,  as  your  petitioner  is  informed  and  believes,  the  action 
above  entitled  is  brought  against  your  petitioner  for  acts 
alleged  to  have  been  done  by  him  as  Secretary  of  State  of  the 
United  States  of  America,  under  authority  derived  by  him 
from  the  President  of  the  said  United  States,  in  causing  and 
procuring  the  plaintiff  to  be  arrested  and  imprisoned,  or  for 
sonae  other  wrong  alleged  to  have  been  done  the  plaintiff 
under  such  authority,  during  the  present  rebellion  of  the^  so- 
called  Confederate  States  against  the  Government  of  the  United 
States  of  America. 

'  Wherefore,  he  prays  that  on  the  filing  of  this  petition  this 
action  be  removed  for  trial  to  the  next  Circuit  Court  of  the 
United  States  for  the  Southern  district  of  New  York. 

Your  petitioner  hereby  and  herewith  offering  good  and  suf- 
ficient surety  for  his  filing  in  such  circuit  court,  on  the  first  day 
of  its  session,  copies  of    the   process   and  other  proceedmgs 


(«)  Neither  an  outstanding  injunc-  SbM>.Pr.,  394,  in  which  case,  however, 

tion  nor  a  motion  for  an  attachment  it  waa  held  that  where  an  injunction  is 

for  i!ts  violation,  prevents  the  removal  outstanding  this  clause  is  proper  to 

of  the  cause.  Byam  v.  Stevens,  4  Edw..  prevent  such  effect.                  -  _  „„ 

119.    But  the  injunction  faUs  where  (.)  This  and  the  followmg  form  are 

the  removal   is  ordered;   McLeod  «.  sustained  by  Jones-..  Seward,  11  Ab- 

Duncan,  5  MoLmn.  343  ;  though  this  lolW  Pr.,  377. 
is  doubted  in  Liddle  «.  Thatcher,  13 
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against  him  in  this  action,  and  also  for  his  appearing  in  such 
court,  and  entering  special  bail  therein,  if  the  same  can  legally 
be  required.  [Signature.'] 

[Date.] 

1927.  Bond. 

[First  two  paragraphs  as  in  Form  1921.] 

Wliereas,  the  said  action  has  been  brought  for  alleged  acts 
of  injury  said  to  have  been  done  by  the  plaintiflF,  as  Secretary 
of  State  of  the  United  States  of  America,  under  authority 
derived  from  the  President  of  said  United  States,  during  the 
present  rebellion  of  the  so-called  Confederate  States,  against  the 
Goverment  of  the  United  States  of  America. 

And  whereas,  the  said  William  H.  Seward  has  subscribed 
and  verified  a  petition  to  have  said  action  removed  for  trial, 
into  the  Circuit  Court  of  the  United  States  for  the  Southern  dis- 
trict of  New  York,  under  the  fifth  section  of  the  Act  of  Con- 
gress, passed  March  3d,  1863,  entitled  an  "  Act  Relating  to 
Habeas  Corpus,  and  Regulating  Judicial  Proceedings  in  Cer- 
tain Cases." 

Now,  if  the  said  William  H.  Seward  shall,  at  the  next  Cir- 
cuit Court  of  the  United  States  for  the  Southern  district  of  New 
York,  on  the  first  day  of  its  session,  file  copies  of  the  process 
and  other  proceedings  in  this  action,  and  appear  in  said  court 
and  enter  special  bail  therein,  if  the  same  were  originally  re- 
quired in  said  action,  then  the  bond  or  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

II.  Removal  to  Anothee  State  Cotxet. 

1928.  Certificate  of  the  Memoval  of  the  Cause  from  the  County 
Court  to  the  Supreme  Oowrt.  (a) 

[Title  of  the  cause.] 

I  hereby  certify,  that  in  this  proceeding  I  am  incapable 
of  acting  as  judge,  by  reason  of  the  following  facts,  to  wit: 
that  I  am  a  party  in  interest  [or,  other  disqualification]. 

[Date.]  [Signature.] 

{a)  This  is  under  the  Code  of  Pro.,  to  be  filed  -with  the  clerk  of  the  County 
§  30,  sub.  13,  as  amended  by  the  laws  Court,  and  thereupon  jurisdiction  ia 
of  1860,  chap.  459.    This  certificate  is    vested  in  the  Supreme  Court. 
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1929.  Affidavit  to  Obtain  Removal  of  the  Cause  into  the 
Supreme  Cowrt  from  the  Superior  Court,  or  Court  of  Comr 
Tnon  Pleas. 

[Title  of  the  cause.] 

Y.  Z.,  the  defendant  in  this  action,  being  duly  sworn,  says : 

I.  That  it  is  brought  against  him  in  the  Superior  Court  of 
the  State  of  New  York  [or,  designate  other  court}  for  the  fol- 
lowing alleged  cause  of  action :  [here  concisely  indicate  the 
ground  of  action.] 

II.  [Sere  allege  the  convenience  of  witnesses,  or  facts,  show- 
ing that  defendant  can  have  a  fair  and  impartial  trial  in  the 
county  of  New  YorTc  or  Erie,  as  the  case  m.ay  he,  as  in  the 
forms  given  far  motion  to  change  the  place  of  trial,  ante 
■pp.  243-250.] 

III.  That  all  the  defendants  reside  [or,  were  personally 
served  with  the  summons]  within  said  State. 

Or,  that  the  defendant,  X.,  who,  by  this  action,  is  sought  to 
be  held  jointly  liable  on  contract  with  deponent,  resides  [or, 
was  personally  served  with  a  summons]  within  said  State. 
rV.  [Add  usual  affidavit  of  merits.    Seep.  184,  ante.] 
Y.  [If  a  stay  of  proceedings  is  desired,  state  the  facts  which 
render  it  proper.] 


1930.  Order  to  Show  Cause  Thereon. 

[Title  of  the  cause.] 

On  the  foregoing  affidavit, 

Ordered,  that  the  plaintiff  show  cause,  at  a  special  term  ot 
the  Supreme  Court,  to  be  held  at,  &c.,  on,  &c.,  'why  the  Su- 
preme Court  should  not  remove  to  itself  this  action  [and  change 
the  place  of  trial  to  the  county  of  ],  and  let  all  the  plain- 

tiff's proceedings  herein  be  stayed  until  the  further  order  of 
the  court. 

Vol.  II,—48 
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1931.  Answer  to  Obtain  Removal  from,  a  Justices  Cowrt  upon 
0  Question  of  Title.  (J) 

\_Title  of  the  cause.'] 

The  answer  of  the  defendant  shows :  [here  set  forth  the  de- 
fence relied  on  as  in  pleadings  in  courts  of  record.'] 

The  defendant  further  saith,  that,  upon  the  foregoing  facts, 
he  claims  that  the  title  to  real  property  comes  in  question. 

[Bate^  [Signature.'^ 


Section  II. 
CONSOLIDATION  OF  CAUSES. 


1932.  Affidavit  on  the  part  of  the  defendant  to  obtain  consolidation. ...  p.  658 

1933.  Notice  of  motion  to  consolidate 659 

1934.  Order  for  consolidation 660 

1935.  Order  directing  one  action  to  ahide  the  event  of  the  other 661 

r 

1932.  Affidavit  on  the  Part  of  the  Defendant  to  Obtam  Con- 
solidation, {a) 

[_Give  the  Title  of  the  several  causes, 
one  under  the  other,  naming  first  the 
one  in  the  Supreme  Court,  if  any  of 
them  are  pending  in  other  courts.] 

[  Venuel]  ^ 

I.  T.  Z.,  being  duly  sworn,  says,  that  he  is  the  defendant  in 
the  above  entitled  actions  [which  are  respectively  pending  in 
the  courts  above  named]. 

II.  That  each  of  said  actions  is  upon  a  promissory  note 
alleged  to  have  been  made  by  the  defendant  [or,  otherwise 

(b)  This  answer  must  be  in  writing,  {a)  The  plaintiff  may  apply  for  a., 

signed  by  the  defendant  or  his  attor-  order  of  consolidation  as  well  aa  the 

ney,  and  delivered  to  the  justice,  who  defendant.    Briggs  v.  Gaunt,  4  Duer, 

must  thereupon  countersign  it  and  de-  664,  S.  C,  2  AlibotW  Pr.,  77. 
liver  it  to  the  plaintiff. 
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^ . — _— 1 

s/iow  the  nature  of  the  causes  of  action  (&)],  and  that  they  are 
such  as  may  be  joined  in  the  same  action. 

III.  That  the  defendant  does  not  intend  to  interpose  any  de- 
fence to  said  actions,  (c) 

Or,  That  the  defendant  intends  to  put  in  the  same  defence  in 
all  these  actions,  namely,  that  the  notes  were  obtained  by  the 
plaintiff  at  one  time  by  fraud,  in  falsely  representing  to  the  de- 
fendant Inhere  state  the  facts  concisely,  as  in  a  defence'].  That 
said  actions  are  at  issue,  the  answer  in  each  being  the  same,  a 
copy  whereof  is  hereto  annexed. 

IV.  That  deponent  is  'advised  and  believes  the  questions 
which  will  arise  in  all  of  said  actions  are  substantially  the 
same,  (d) 

Y.  That  the  plaintiff's  attorney  has  refused  to  consent  to  the 
consolidation  of  these  actions  upon  the  request  of  the  defen- 
dant's attorney,  {e)  {Signature.'] 

[Jurat.'] 

1933.  Notice  of  Motion  to  Consolidate. 

[Title  as  in  preceding  form.] 

Take  notice,  that,  upon  the  annexed  affidavit  and  the  plead- 


(6)  The  motion  may  be  granted  (with-  {d)  The  affidavit  should  state,  either 

out  costs)  even  though  the  cause  of  ac-  that  no  defence  is  intended  in  either 

tion  in  the  second  suit  accrued  after  suit,  or  that  the  defences,  that  is,  the 

the  commencement  of  the  first.    Dun-  questions  to  he  tried,  are  the  same  in 

ning  11.  Bank  of  Auburn,  19  Wend.,  23 ;  both.    Dunning  v.  Bank  of  Auburn,  1 9 

unless  the  nature  of  the  causes  is  such  Wend.,  23.    In  the  latter  case,  the  affi- 

that,  in    the   latter,    defendant   may  davit  must  state  enough  of  the  nature 

secure  greater  delay  than  he  could  in  of  the  actions  and  the  defence  to  show 

the  former,  as  where,  in  the  latter,  he  that  both  suits  wiU    turn  upon  the 

may    plead    wi1*.out   verification,   in  same  question.   Wilkinson  v.  Johnson, 

which  case  he  must  at  least  aUege  that  4  Hill,  46.    It  is  not  enough  to  allege 

he  intends  to  suffer  judgment  by  de-  that    the  defence  will  be  the  sama 

fault  in  both  causes,  or  offer  to  plead  Dunn  v.  Mason,  7  HUl,  154. 

under  oath.    Pierca  v.  Lyon,  8  Hill,  (e)  This    allegation    is   insetted   to 

450.    And  this -is  stUl  the  rule,  not  charge  the  plaintiffs  with  the  costs  of 

withstanding  the  remedy  the  plaintiff  motion  ;  and  is  not  necessary  even  for 

might  have  under   the   code,  by  an  that  purpose  where  the  circumstances 

order  that  defendant  pay  the  part  of  show  tliat  he  brought  separate  aqtions 

the  claims  admitted  to  be  just.    Morris  to  oppress  the  defendant.    See  Dun- 

D  Knox,  6  Abbotts'  Pr.,  328,  note.  ning  •».  Bank  of  Auburn,  19  Wend.,  23. 

(c)  It  is  not  necessary  to  show  a  de-  "Where  the  attorney-general  sues,  he 

fence   on    the   merits.      Brewster   v.  must  consent  to  consolidation  in  cer- 

Stewart,  3  Wend.,  441.  tain  cases.    1  Bev.  Stat,  181,  §14 
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ings  and  proceedings  (/)  in  this  action,  the  undersigned  will 
move  the  court,  at  a  special  term  of  the  Court,  to  be 

held  at  >  fe')  in  5  on  the        day  of  ,  18     , 

or  as  soon  thereafter  as  counsel  can  be  heard,*  that  all  these 
actions  be  consolidated  into  one,  and  for  such  further  or  other 
order  as  may  be  just,  [with  costs]. 

[Date.]  [Signature.] 

^Address]. 

1934.  Order  for  ConsoUdaUon. 

[Title  as  in  Form  1932.]  [At  a  special  term.,  cfec] 

On  reading  and  filing  the  defendant's  affidavits  in  these  ac- 
tions [and  his  stipulation  not  to  answer],  and  on  hearing  0.  P., 
for  defendants,  and  Q.  R.,  for  plaintiff,  * 

Oedered,  that  the  several  causes  above  entitled  be,  and 
hereby  are,  consolidated  into  one  action  in  this  court,  and  that 
the  several  statements  of  the  causes  of  action  in  the  respective 
complaints  stand  as  the  complaint  in  said  consolidated  action 
[or,  that  the  plaintiff  have  leave, — or,  be  required, — to  serve  an 
amended  complaint  in  the  consolidated  action  within  days 

from  the  service  of  this  order],  and  that  the  plaintiff  pay  the 
costs  of  the  first  action  up  to  the  date  of  this-  order,  and 
dollars  costs  of  this  motion.  (A) 


(/)  If  the  plaintiffserves  an  amended  (Ji)  Costs  of  the  motion  should  be 

complaint  after  the  motion  is  noticed,  granted,  unless  a  satisfactory  reason  is 

the  motion  iviU  be  denied  without  pre-  shown  for  bringing  two  suits  where 

'udice,  unless  defendant  stipulates  not  the  causes  of  action  might  have  been 

to  serve  amended  answers,  and  to  with-  imited.     Bank    of   United    States    «. 

draw  the  original  answers.    Le  Boy  11.  Strong,  9   Wend.,  451 ;  but  see  Blake 

BedeU,  1  Code  B.  N.  8.,  201.  ».  Michigan  Southern  B.  R.  Co.,  17 

For  the  mode  of  proceeding  where  How.  Pr.,  238. 

the  actions  are  in  different  counties.  Where  the  application  was  made  by 

and  a  demand  to  change  the  place  of  the  plaintiff,  he  was  charged  with  costs 

trial  is  made,  see  Percy  ».  Seward.    6  of  the  first  action  down  to  the  order, 

Abbotts'  Pr.,  326.  although  he  was  not  in  fault  for  hav- 

(jr)  The  motion  to  consolidate  may  ing  brought  separate  suits.    Briggs  v. 

be  made  anywhere  in  the  judicial  dis-  Gaunt,  4  Du&r.,  664,  S.  C,  2  Abbotts 

trict  containing  the  county  in  which  Pr.,  77. 
the  venue  of  either  suit  is  laid.    Percy 
V.  Seward,  6  Abbotts'  Pr..  326 
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And  it  is  further  Oedeeed,  that  upon  filing  a  certified  copy 
of  this  order  with  the  clerk  of  the  court  of  ,  he  deliver  all 

process,  pleadings,  and  proceedings  in  his  office,  relating  to  the 
second  cause  above  mentioned,  to  the  clerk  of  the  county  of 
[naTne  the  county  of  the  veune  of  the  consolidated  cause]. 

1935.  Order  Directing  One  Action  to  Abide  the  Event  of  the 

Other. 

[Title  as  in  Form  1932.]  [At  a  special  term,  d;o.\ 

[As  in  the  preceding  form  to  the  *,  continuing  .'I 
Oedeeed,  that  all  the  causes  abide  the  event  and  final  deter- 
mination of  one  of  them,  which  the  plaintiff  may  select  and 
notice  for  trial,  and  that  proceedings  in  all  the  remaining  ac- 
tions be  stayed  until  the  tj-ial  of  such  selected  action,  and  that 
whatever  judgment  may  be  finally  rendered  in  the  cause  noticed 
for  trial  shall  be  entered  in  all  the  other  causes  [or,  with  liberty 
to  the  defendant  after  such  trial  to  move  for  a  consolidation  of 
the  remaining  suits,  and  with  like  liberty  to  the  plaintiff  to 
apply  then  for  a  consolidation,  or,  to  bring  the  remaining  suits 
to  trial],  unless  the  defendants  consent  that  such  remaining 
actions  abide  the  event  of  the  action  tried,  in  case  the  de- 
fendants should  appeal  from  any  judgment  recovered  against 
them.  («) 
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1936.  Affidavit  to  obtain  security  for  costs,  from  non-resident  plaintiff. . .  p.  663 

1937.  The  same,  in  case  of  plaintiff  having  removed  pending  suit 663 

1938.  The  same,  in  case  of  infant  plaintiff. 663 

1939.  The  same,  in  case  of  insolvency  of  plaintiff. 663 

1940.  Order  to  show  cause,  with  stay  of  proceedings  meanwhile 663 

1941.  Order  absolute  thereon 664 

1943.  Another  form,  by  motion  on  notice 664 


(i)  This  form  is  supported  by  Jackson  v.  Stiles,  5  Oow.;  383 ;  Clark  v.  Metro- 
politan Bank.  5  Sandf.,  665. 
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1943.  Bond  for  costs 664 

"XiM.  Notice  of  filing  bond  for  costs 665 

1945.  Notice  of  exception  to  sureties 665 

1946.  Order  requiring  an  attorney  to  pay  part  costs,  and  the  assignee  of  the 

demand  to  pay  the  balance 665 


1936.  Affidavit  to  Obtain  Security /or  Costs  from  Norh-resident 

Plaintiff. 

{Title  of  the  cause.] 

I  Venue.] 

Y.  Z,  of  said  city,  and  defendant  herein,  being  duly  sworn, 
says  : 

I.  That  the  above  action  was  commenced  in  ,  18  ,  and 
[here  state  condition  of  the  cause, — e.  g.,  thus :]  is  at  issue,  and 
that  on  the  day  of  j  18  ,  said  issues  were  referred,  by 
consent,  to  E.  F.  *              • 

II.  That  the  plaintiflFis  a  non-resident  of  the  [city,  county,]  and 
State  of  New  York,  and  is  a  resident  of  [France]  and  has  been 
a  non-resident  before  and  ever  since  the  said  action  has  been  in 
progress. 

[  Where  there  has  'been  delay  in  moving,  state  excuse, — e.  g., 
thus  .•] 

III.  That  defendant  is  not  personally  acquainted  with  the 
plaintiff,  and  was  not  aware  of  the  fact  of  his  being  such  non- 
resident until  the  day  of  ,  18  ,  when  such  fact  and 
the  fact  that  plaintiff  was  a  non-resident  at  the  commencement 
of  this  action  and  ever  since,  and  now  is  such  non-resident,'  ap- 
peared in  evidence  on  the  trial  of  this  cause  before  such  referee. 

W^-'-at:]  [Signature.] 

1937.  T/ie  Same,  in  Case  of  Plaintiff  having  Removed  Pend- 

ing Suit. 

\As  in  preceding  form  to  the  *,  continuing:] 

II.  That  since  the  commencement  of  this  action,  and  in  or 
about  the  month  of  last,  the  said  plaintiff  removed  from 

this  State  to  the  State  of  ,  and  hereafter  intends  residing 

there,  and  is  no  longer  a  resident  of  this  State,  and  is  not  within 
the  jurisdiction  of  this  court. 
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1938.  The  Same,  in  Case  of  Infant  Plaintiff. 

[As  in  Form  1936  to  the  *,  continuing  .■] 
II.  That  said  plaintiff  is  an  infant,  and  G.  H.,  the  guardian 
by  whom  he  appears,  has  not  given  security  lor  costs. 

1939.  The  Same,  in  Case  of  Insolvency  of  Plaintiff. 

[As  in  Fmm,  1936  to  the  *,  continuing ;] 

II.  That  the  plaintiff  A.  B.  is  insolvent  [or,  that  since  the 
commencement  of  this  action,  the  plaintiff  A.  B.  became  insol- 
vent], and  he  was  on  or  about  the  day  of  ^  18  ,  dis- 
charged from,  his  debts,  on  account  thereof,  pursuant  to  the 
statute  \or,  and  his  person  has  been  exonerated  from  imprison- 
ment, pursuant  to  the  statute],  and  this  action  was  heretofore 
commenced  for,  or  in  the  name  of  him,  the  said  A.  B.,  for  the 
collection  of  a  debt,  contracted  before  the  assignment  of  his 
estate. 

1940.  Order  to  Show  Cause,  with  Stay  of  Proceedings  Mean- 
while, {a) 

[Title  of  the  cause.] 

Upon  the  above  affidavit,  it  is  ordered  that  the  plaintiff  file 
security  for  costs  [in  the  sum  of  dollars  (5)]  to  the  defend- 

ant within  ten  days  from  the  service  of  a  copy  of  this  order,  or 
show  cause  before  one  of  the  justices  of  this  court  at  ,  on 

the         day  of  ,  instant,  at        ,  o'clock  in  the  noon, 

why  the  same  should  not  be  done ;  and  in  the  mean  time,  or,  if 
security  be  filed,  then  until  such  security  shall  justify  if  ex- 
cepted to,  let  all  plaintiff's  proceedings  herein  be  stayed. 

\_DaU.-\  [Signature.] 

(d)  An  order  made  by  a  judge  in  va-  order,  being  authorized  by  3  Rev.  Stat, 

cation   that  plaintiff  file  security  for  620,  §  3,  is  at  most  irregular.   Bronson 

costs,  should,  by  the  settled  practice,  v.  Freeman,  8  How  Ft.,  493 
be  in  the  alternative-reiuiring  secu-       (J)  The  clause  m  brackets  may  be 

rity  to  be  filed  in  twenty  days,  or  that  omitted,  unless  the  defendant  desires 

DMntiff  sliow  cause.    But  an  absolute  more  than  $250  securitv. 
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1941.  Order  Absolute  Thereon. 

[Title  of  the  cause.]  [At  a  special  term,  cfec] 

On  reading  and  filing  the  affidavit  of  Y.  Z.  [and  the  order  to 
show  cause  why  security  for  costs  should  not  be  filed  with  the 
plaintiff,  dated  the        day  of  ,  18    ],  and,  after  hearing 

M.  N.  for  the  defendants  and  0.  P.  for  the  plaintiff  {or,  and  on 
reading  and  filing  proof  of  due  service  of  said  order  to  show 
cause — or,  of  notice  of  this  motion — and  no  one  appearing]  in 
opposition. 

Ordered,  that  all  proceedings  on  the  part  of  the  plaintiff  be 
stayed  until  security  for- costs  be  filed  as  by  said  order  directed, 
and  until  the  sureties  have  justified  if  excepted  to. 


1942.  Another  Form  ly  Motion  on  Notice. 

[Notice  of  moUon  as  in  Form  1933,  to  the  *,  continuing ;] 
That  all  proceedings  on  the  part  of  the  plaintiff  in  this  action 
be  stayed,  until  security  be  given  by  him  for  the  payment  of 
costs  herein. 

[Date.]  [Signature.] 

[Adch-ess.] 

1943.  Bond  for  Costs,  (c) 

[First pa/ragraph  as  in  Form  1858,  (d)  adding  thefollowmg 
condition:] 

Whereas,  the  said  [plaintiff']  has  commenced  an  action  in 
the  Court  against  the  said  [defendatit],  now  the  condition 

of  the  above  obligation  is  such,  that  if  the  above-named  [plain- 
tiff, or,  if  he  he  a  nonresident,  name,  instead,  the  sureties]  {e) 
shall  pay,  on  demand,  all  costs  that  may  be  awarded  to  the  de- 


(c)  The  bond  need  not  follow  the  («)  The  'bond,  in  case  of  a  non-resi- 
precise  words  of  the  statute,  but  it  dent,  should  be  conditioned  for  pay- 
will  be  sufficient,  as  against  defend-  ment  on  demand  of  the  sureties.  De- 
ant's  objection,  if  it  is  equally  favor-  fendant  should  not  be  required  to  go 
able  to  him  as  the  statute  contem-  abroad  to  demand  of  the  plaintiff, 
plates.   Smith  v.  Nerval,  3  CodeR.,  14.  Montague  v.  Bassett,  18  AWottif  Pr., 

{d)  The  penalty  wiU  be  at  least  $350.  13. 
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( 

fendant  in  the  said  action,  then  the  above  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  ^nd  virtue. 
Sealed  and  delivered 

in  the  presence  of  [Signature  and  seals.']  {/), 

[  Witnesses  Signature.] 

[Proof  or  acknowledgment,  and  affidavit  of  sufficiency,  as  in 
Forms  1307-1310.] 

1944.  Notice  of  Filing  Bond  for  Costs. 

[Title  of  the  cause.] 

Take  notice,  that  the  bond  of  which  the  within  is  a  copy,  has 
been  duly  filed  in  the  oflSce  of  the  clerk  of  this  court  [in  the 
county  of  ]. 

[JDate.]  [Signature.] 

[Address.] 

1945.  JVotice  of  Exception  to  Sureties  Therein. 

[Title  of  the  cause.] 

Take  notice,  that  the  defendant  excepts  {g)  to  the  sufBeiency 
of  the  surety  [or,  sureties]  in  the  bond  filed  as  security  for  the 
costs  of  the  defendant  in  this  action. 

[Bate.]  [Signature.] 

[Address.] 

1946.  Order  Beguiring  an,  Attorney  to  Pay  Part  Costs,  and 

the  Assignee  of  the  Demand  to  Pay  the  Bala/nce.  (A) 
[Title  of  the  cause.]  [At  a  special  term,  <&c.] 

On  filing  affidavits  in  this  cause,  by  which  it  appears  that 
the  plaintiff  is  a  non-resident  in  the  State  of  ,  and 

that  he  was  such  non-resident  at  the  time  of  the  commence- 
ment of  this  suit,  and  that  this  suit  was  prosecuted  for  the 
benefit  of  J.  B.,  the  assignee  of  the  note  on  which  the  action 


if)  The  plaintiff  need  not  Hmself  accept  the  bail  put  in,"  &c.,  is  not  suffi- 

execute  the  bond.    One  or  two  Buffl-  cient  notice  of  exception.     Hartford 

dent    sureties    will    do.    Wagner   v.  Quarry  Co.  i>.   Pendleton,  4  AblotU 

Adams     1   Sow.    Pr.,    191.    Mickle-  Pr.,  460. 

thwait;  V.  Rhodes,  4  Sandf.  CA.,  434.  (A)  This  form   is  from  Waring  «. 

(g)  Notice  that  defendants  "do  not  Barret,  2  Cow., 460. 
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was  founded  ;  and  on  motion  on  the  part  of  the  defendant  in 
this  cause,  and  after  hearing  counsel  for  D.  B.  and  J.  M.,  at- 
torneys for  the  plaintiff  in  this  cause, 

Oedbeed,  that  D.  B.  and  J.  M.  pay  to  the  defendant  his  costa 
accrued  in  this  cause,  to  an  amount  not  exceeding  the  sum  of 
one  hundred  dollars ;  and  that  the  said  J.  B.  pay  to  the  de- 
fendant the  balance  of  said  costs,  and  the  costs  of  this  motion. 


Section  IV. 

ATTOENEY  AND  CLIENT. 


L  STiBSTrnjTioN  of  Attoknbts. 

1947.  Consent  to  substitution  of  anotlier  attorney 686 

1948.  Order  of  substitution 666 

1949.  Notice  of  substitution 667 

1950.  Order  requiring  an  attorney  to  consent  to  a  substitution,  and 

deliver  tbe  papers 667 

n.  CoMPBLLHTG  Plaihtifp's  Attoknet  xs  Eji;ctment  to  Pboduce 

AtlTHOBITY. 

19.51.  Affidavit  on  wliicli  to  move 668 

1953.  Order  to  produce  the  authority 668 

I.  Substitution  of  Attoeneys. 
1947.  Consent  to  Substitution  of  Another  Attorney, 

[Title  of  the  cause.] 

I  hereby  consent  that  M.  'N.,  Esq.,  of  ,  be  substituted 

in  my  place  as  attorney  and  counsel  for  the  above-named  de- 
fendant [or,  plaintiff]  in  this  action. 

[Date.]  [Signature.] 

1948.  Order  of  Substitution,  {a) 

[Title  of  the  cause.]  [At  a  special  term,  cfic.J 

On  reading  and  filing  the  annexed  consent  of  K.  L., 


(a)  A  party  who  desires  to  change  to  take  the  place  of  one  who  is  acting 

his  attorney  or  solicitor,  must  obtain  legitimately,  is  not  efibctual  until  the 

an  order  of  the  court  for  that  purpose  ;  substitution  is  allowed  by  the  court, 

and  the  appcantmeut  of  a  new  solicitor,  Mumford  «.  Murray,  Hopk.,  869. 
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Ordered,  that  M.  IN'.,  of  ,  be  substituted  as  the  at- 

torney and  counsel  of  the  plaintiflF  lor,  defendant]  in  the  above- 
entitled  action. 

1949.  N'otice  of  Substitution. 

[Title  of  the  cause.'\ 

Take  notice,  that  the  undersigned  has  been  substituted  in  the 
place  of  K.  L.,  as  attorney  for  the  above-named  defendant  [or, 
plaintiff]  in  this  action. 

\_Date.'\  [Signature.'] 

[Address.'] 

1950.  Order  Hequiring  an  Attorney  to  Consent  to  a  Substitu- 
tion, and  deliver  the  Papers.  (&) 

[Name  of  the  court.']  [At  a  special  term,  <&c.] 


In  the  matter  of  the  application  of 
A.  B.  against  M.  N.,  to  compel 
him  to  sign  a  consent  to  the  sub- 
stitution of  a  new  attorney,  and  to 
deliver  the  papers,  pleadings,  &c., 
in  the  case  of  A.  B.  against  Y.  Z., 
now  pending  in  this  court  in 
county. 


On  reading  and  filing  the  notice  of  motion  and  affidavits  of, 
&c.,  in  the  above-entitled  matter,  and  on  motion  of,  &c.,  and 
after  hearing,  &c.. 

It  is  Ordered  as  follows:  Upon  said  A.  B.  giving  M.  1^. 
security,  to  the  satisfaction  of  a  justice  of  this  court,  for  the  pay- 
ment of  such  sum  (if  any)  as  shall  be  found  due  said  M.  K 
from  said  A.  B.  [in  an  action  now  pending  in  this  court,  wherein 
said  M.  N.  is  plaintiff,  and  said  A.  B.  defendant,  and  brought 
to  recover  a  certain  sum  alleged  to  be  due],  for  advice  and  ser- 
vices rendered  by  said  M.  N.,  as  the  attorney  of  said  A.  B.,  in 

(&)  This  form  is  sustained  by  Cunningham  v.  Widing,  5  Allotti  Pr., 
414,  note. 
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the  said  entitled  action  of  A.  B.  against  Y.  Z. ;  Let  the  said 
M.  N.  sign  a  consent  for  the  substitution  of  O.  P.  in  his  stead 
as  the  attorney  of  said  A.  S.,  in  the  above-mentioned  action  of 
A.  B.  against  T.  Z.,  and  let  him  deliver  over  to  said  O.  P.  such 
consent,  and  the  papers,  pleadings,  copies  of  deeds,  and  all 
other  papers,  of  every  character,,  connected  with  the  said  action 
of  A.  B.  against  T.  Z.,  now  in  his  possession,  under  oath,  within 
one  day  after  the  approval  of  the  aforesaid  security,  as  herein- 
before provided ;  a  copy  of  the  proposed  security  to  be  served 
on  said  M.  N.  two  days  before  presentation  of  the  same  to  the 
justice,  with  notice  of  the  day  of  its  presentation  for  approval. 

n.  OoMPELLiNQ  Plaintiff's  Attoenet  in  Ejectment  to  Peo- 

DDOE   WeITTEN   AdTHOEITY. 

1951.  Affidavit  on  which  to  Move. 

[Title  of  the  cause.] 
[Venue.] 

T.  Z.,  one  of  the  defendants  (c)  in  this  action,  being  duly 
sworn,  says,  that  he  has  not,  nor  has  his  attorney,  been  served 
with  proof,  in  any  way,  of  the  authority  of  the  attorney  for  the 
plaintiffs  in  this  action  to  sue  in  the  names  of  the  said  plaintiffs 
stated  in  the  summons  and  complaint. 

[Jtirat.]  [Signature.] 

1952.  Order  to  Produce  the  Authority. 

[Title  of  the  ca/use.]  [At  a  special  term,  <&o.]  (d) 

On  reading  and  filing  the  annexed  affidavit  of  Y.  Z.,  and  on 
motion  of  R.,  his  attorney, 

Oedeeed,  that  Q.,  acting  as  attorney  for  the  plaintiff  in  this 
cause  do  forthwith  produce  to  this  court,  at  ,  on  the 

day  of  ,  (e)  his  authority  for  commencing  this  action  in 

the  name  of  the  plaintiff,  and  all  the  proceedings  in  the  action 
are  hereby  stayed  until  the  same  be  produced. 

(c)  If  this  affidavit  is  made  by  the  (e)  The  order  shotild  be,  that  the  at- 

attorney,  an  excuse  should  be  added  torney  produce  his  authority  to  the 

for  its  not  being  made  by  the  party.  court  or  officer  making  the  order,  aud 

(cC)  The   order   may   be   made   at'  at  some  particular  place.    Turner  ii. 

chambers.  Davis,  3  J}en.,  187. 
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Section  V. 
PAYMENT  INTO  COURT. 

1953.  Order  aUowing  payment  of  money  into  court p.  669 

1954.  Notice  of  payment 669 

1953.  Order  Allowing  Payment  of  Money  into  Court. 

[Title  of  the  cause.}  [At  a  special  term,  die.] 

On  reading  and  filing  tlie  annexed  [complaint  and  answer 
in  this  action,  and  the  affidavit  of  M.  IST.,]  {a)  and  on  motion  of 
M.  E".,  attorney  for  the  defendants  in  this  action,  it  is  Oedeeed 
that  the  defendants  have  leave  to  bring  into  court  the  sum  of 
dollars,  admitted  by  theim  to  be  due  the  plaintiff  in  this 
cause;  and  that  thereupon,  unless  the  plaintiff  shall  accept 
thereof,  with  costs  to  be  taxed,  in  full  discharge  of  this  action, 
the  same  shall  be  struck  out  of  said  plaintiff's  eoraplaintin  this 
action,  and  the  same  shall  be  paid  out  of  court  to  the  plaintiffs 
or  their  attorney  ;  and  that,  on  the  trial  of  the  issue  (to  be 
joined)  in  this  action,  the  said  plaintiff  shall  not  be  permitted 
to  give  evidence  for  the  sum  so  brought  into  court. 

1954.  Wotioe  of  Payment.  (5) 

[Title  of  the  cause.] 

Take  notice,  that  the  within  is  a  copy  of  an  order  made  and 
entered  in  this  action  on  the  day  of  ,  18     ;  and  that 

the  said  sum  of  dollars  has  been  duly  paid  into  court,  pur- 
suant thereto. 

[Date.]  [Signature.] 

[Address.] 


id)  The  order,  whicli  was  a  common  pleadings,    or    even    the    complamt 

order  under  the  former  practice,  and  is  alone. 

usuaUy  made  ex  pwrU  now,  may  be  (&)  For  the  answer  m  such  case,  see 

applied  for  on  affidavit,   or  on   the  amtep.  54. 
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Sectioii  VI. 

EEFEEENCES.  (o) 

1955.  Order  of  reference  to  take  testimony p.  670 

1956.  The  same ;  as  to  use  and  occupation  in  action  for  specific  perform- 

ance   671 

1957.  Order  of  reference  to  take  an  account  as  to  damages 671 

1958.  Order  of  reference  to  take  an  account  between  parties  to  a  mortgage, 

in  an  action  to  redeem 673 

1959.  Order  of  reference  for  accounting  in  .partnership  cause 673 

1960.  Order  of  reference  to  determine  priority  among  creditors 673 

1961.  Referee's  summons 674 

1963   Order  that  books  and  papers  be  deposited  with  referee  before  account- 
ing   674 

1963.  Plaintiff's  schedule  of  account,  to  be  presented  on  reference 675 

1964.  Verification  thereof 675 

1965.  Referee's  report  on  accounting  in  partnership  cause 676 

1966.  Referee's  report  as  to  priority  of  creditors 676 

1967.  Notice  of  claim  to  surplus  in  foreclosure 677 

1968.  Affidavit  to  move  for  reference  of  claim  to  surplus  in  foreclosure. . . .  678 

1969.  Notice  of  motion  for  reference  to  obtain  surplus  moneys 679 

1970.  Order  of  reference  of  claims  to  surplus  moneys •. 679 

1971.  Referees'  summons 679 

1973.  Referee's  report  thereon 680 

1973.  Notice  of  motion  for  payment 680 

1955.  Order  of  Reference  to  Tahe  Testimony.  (&) 

[As  in  Form  1962  or  1957  to  the  end  of  the  first  paragraph, 
continuing  .■] 

Ordeebd,  that  it  be  referred  to  R.  F.,  Esq.,  of  ,  to  take 

the  evidence  produced  by  the  respective  parties  herein,  upon 
the  question  whether,  &c.  [or,  to  take  the  testimony  of  M.  N. 
tiie  witness  therein  named],  and  [conclude  as  in^  Form  1956, 
from  the  *]. 

(as)  References  of  the  whole  cause  for  and  to  report  the  same,  together  with 

the  trial  of  the  issues,  are  prescribed  in  the  testimony,  to  the  court,  does  not 

the  chapter  of  Trim,  Ante.  confine  him  to  taking  and  submitting 

(6)  An  order  of  reference  which  di-  the  testimony,  but  he  should  find  and 

reds  the  referee  to  take  proof  as  to  the  report  the  fact.    Goodridge  «.  New,  18 

terms  and  conditions  of  a  transaction,  now.  Pr.,  189. 
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1956.  The  Sam&  /  as  to  Yalue  of  Use  and  Ocoupafion,  m 
Action  for  Specific  Performance. 

[Title  of  the  cause.\  [At  a  special  term,  c&c.\ 

Obdeeed,  after  hearing  counsel  for  the  plaintiffs  and  defend- 
ants, that  it  be  referred  to  E.  F.  Esq.,  to  take  such  testimony 
as  may  be  produced  before  him  by  either  party  to  this  cause  in 
relation  to  the  value  of  the  nse  and  occupation,  by  ,  of  the 

premises  [briefly  designating  them'],  since  the        day  of  , 

18     ,  and  the  amounts  received  and  collected  by  ,  or 

■which,  with  reasonable  diligence,  might  have  been  i-eceiyed 
arid  collected  for  the  same  since  said  day,  the  amounts  expend- 
ed by  said  for  taxes,  assessments,  repairs,  or  otherwise,  in 
and  upon  said  premises  [and  also  in  relation  to  all  policies  of 
insurance  upon  said  premises,  and  as  to  any  actions  brought 
upon  the  same].  *  And  it  is  farther  Okdeeed,  that  the  said 
referee  report  said  testimony  with  all  convenient  speed,  and 
that  either  party  be  at  liberty,  on  the  coming  in  of  his  report^ 
to  object  to  the  relevancy  or  admissibility  of  all  or  any  portion 
of  said  testimony. 

1957.  Order  of  Reference  to  Take  an  Account  as  to  Damages. 

[Title  of  the  cause.}  [At  a  special  term,  c&c] 

This  cause  coming  on  to  be  tried  at  a  special  term  of  this 
court,  held  on  the  day  of  >  18     >  before  J.  J.,  one 

of  the  justices  thereof,  and  it  appearing  that  the  taking  of  an 
account  is  necessary  for  the  information  of  the  court  before 
judgment ;  thereupon,  on  hearing  counsel  for  the  respective 
parties, 

Oedeeed,  that  it  be  referred  to  K.  F.,  Esq.,  as  sole  referee,  * 
to  ascertain  and  report  [the  amount  of  wharfage  which  should 
be  allowed  to  the  plaintiffs  for  the  breach  of  the  covenant  by 
the  defendants,  contained  in  the  grant  mentioned  in  the  plead- 
ings]. And  for  such  purpose  he  is  to  ascertain  [(&c.,  specifying 
the  principles  on  which  the  account  is  to  ie  taken\.  And  he  is 
to  compute  the  interest  on  such  amount,  and  state  the  same  in 
his  report. 
And  upoB  such  report  being  confirmed  according  to  the  prac- 
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tice  of  the  court,  either  party  may  bring  on  the  cause  for  final 
judgment. 

3958.  Order  of  Beferenoe  to  Take  an  Aocouni  Between  Parties 
to  a  Mortgage^  in  an  Action  to  Bedeem. 

{As  in  preceding  form  to  the  *,  continuing ;]  to  take  and 
state  an  account  between  the  several  parties  to  this  action,  in 
the  manner  and  under  the  directions  following,  to  wit : 

That  he  compute  the  amount  due  upon  the  bond  and  mort- 
gage executed  by  the  plaintiff  to  the  defendant,  Z.,  mentioned 
in  the  complaint,  from  the  8th  day  of  March,  1839,  down  to 
which  time  the  interest  appears  to  have  been  paid. 

That  he  ascertain  (from  the  deeds  or  otherwise)  the  consider- 
ation paid  by  the  purchasers  and  defendants,  X.  and  Y.,  from 
the  said  Z.,  at  the  auction  sale  of  the  said  premises  made  on 
the  Tth  of  November,  1850  {proceeding  to  state  the  mode  of 
apportioning  the  redemption  money  among  thern\. 

That  he  open  and  state  an  account  with  each  of  such  defend- 
ants, in  which  he  is  to  allow  such  party  his  proportion  of  the 
mortgage  money  so  ascertained  as  aforesaid,  with  interest ;  and 
also  all  taxes  and  assessments  paid  by  him  or  those  under  whom 
he  claims,  upon  the  lots  now  held  by  him ;  and  also  any  sum 
paid  for  necessary  repairs  upon  the  same,  and  any  amount 
expended  for  lasting  improvements,  with  interest  on  such  sums 
respectively ;  and  that  he  state  and  charge  such  party  with 
any  rents  and  profits  of  such  lots  received  by  him,  or  those 
imder  whom  he  claims,  or  by  any  one  on  his  or  their  behalf,  or 
which  could  have  been  received  without  wilful  default,  with 
interest. 

And  upon  the  coming  in  and  confirmation  of  the  report,  the 
action  may  be  brought  on  for  final  determination. 


1959.  Order  of  Beference  for  Accounting  in  Parimershvp 

Cause. 

[As  in  Form  1951  to  the  *,  continuing ;]  to  take  and  state  an 
account  of  all  dealings  and  transactions  between  the  plaintiff 
and  defendant,  as  partners,  under  the  style  of  A.  B.  &  Co. ; 
and  for  the  better  taking  and  stating  of  which  account  the  par 
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ties  are  to  produce  before  the  said  referee,  under  oath,  all  books, 
deeds,  papers,  and  writings  in  their  custody,  or  under  their 
control,  relating  thereto ;  and  are  to  be  examined  upon  inter- 
rogatories or  otherwise,  as  the  said  referee  shall  direct,  who,  in 
taking  the  said  account,  is  to  make  all  just  allowances  to  the 
parties  as  between  themselves  ;  and  what,  on  the  balance  of  the 
said  account,  shall  appear  to  be  due  from  either  party  to  the 
other,  is  to  be  paid  as  the  said  referee  shall  direct ;  and  the 
referee  is  at  liberty  to  state  and  report  any  special  circum- 
stances, as  well  as  his  reasons  for  allowing  or  disallowing 
any  allowances  which  may  be  claimed. 

And  it  is  further  Oederkd,  that  the  question  "of  costs,  as  well 
as  all  other  questions,  are  reserved  until  the  coming  in  of  the 
report  and  hearing  for  further  directions. 

1960.  Order  of  Reference  to  Determine'  Priority  Among 

Creditors. 

\As  in  Form  1957  to  the  *,  continuing  :'\  to  ascertain  and 
report  who  are  the  creditors  of  the  said  firm  of  ,  and  the 

amounts  due  to  said  creditors  respectiTcly,  and  the  order  in 
which  they  are  entitled  to  payment  out  of  the  assets  of  the 
said  firm  of  ,  [in  conformity  with  the  provisions  of  the 

statute  of  limited  partnerships]. 

That  any  party  to  this  action,  or  any  person  claiming  to  be  a 
creditor  of  said  firm,  and  presenting  to  the  said  referee  prima 
facie  evidence  of  his  claim,  shall  have  the  right  to  contest  any 
claim  preferred  by  any  other  creditor,  and  that  testimony  may 
be  taken  before  said  referee  on  the  part  of  the  claimants  and 
contestants.  That  the  said  referee  report  to  this  court  the 
names  of  the  creditors,  and  the  amounts  found  by  him  to  be 
due  to  each  respectively,  and  the  order  in  which  they  are  enti- 
tled to  payment ;  and  that  in  case  any  of  said  claims  be  con- 
tested, the  said  referee  do  report  the  facts  relative  to  the  claim 
so  contested,  and  the  grounds  of  objection  alleged  by  the  con- 
testant, and  the  decision  of  the  said  referee  thereupon. 

And  it  is  further  Oedeeed,  that  on  the  coming  in  of  the 
referee's  report,  any  party  to  this  action,  or  any  creditor  whose 
claim  is  allowed  by  the  referee,  may  apply  to  this  court  for  an 
order  for  the  final  distribution  of  the  balance  of  the  funds  m 
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the  hands  of  the  receiver  herein,  among  the  creditors  of  said 
firm  as  ascertained  by  said  report,  or  by  the  order  of  the  court 
thereupon. 

And  it  is  further  Oedeeed,  that  either  party,  or  any  creditor, 
may  apply  to  this  court,  from  time  to  time,  for  further  direc- 
tions in  the  premises. 

1961.  Refereis  Summons. 

\Title  of  the  cause.] 

Pursuant  to  an  order  of  reference  in  this  action,  dated  the 

day  of  ,18     ,1,  the  undersigned  referee  therein 

appointed,  summon  you  to  appear  before  me,  at  my  ofQce,  No. 

,  street,  in  the  city  of  ,  on  the   •     day  of 

next,  at        o'clock  in  the  noon,  to  attend  a  hearing  before 

me  of  the  matters  so  referred.  And  I  direct  tliat  this  sum- 
mons be  served  at  least  days  previous  to  the  return  day 
thereof.  [Heferee's  signature,] 

{Date.] 

[Address.] 

TJndeeweiting  [in  a  partnership  cause  :] 

And  you  are  required  to  bring  with  you,  and  deposit  and 
leave  with  me,  all  the  partnership  books  of  account  of  the  firm 
of  A.  B.  &  Co. ;  also,  all  bills,  bonds,  notes,  contracts,  papers, 
and  documents  of  every  description,  belonging  to  said  copart- 
nership, and  in  your  possession  or  under  your  control. 


1962.  Order  that  BooTcs  and  Papers  he  Deposited  with  Referee, 
Before  Accounting. 

[Title  of  the  cause.]  [At  a  special  term,  c&c.J 

On  reading  and  filing  the  afiSdavit  of  A.  B.,  the  plaintiff  [or, 

on  the  petition  of  0.  D.,  or,  on  the  certificate  of  'the  referee] 

herein,  dated  the       day  of  ,  18     ,  and  on  motion  of  M. 

K,  for  the  plaintiff,  and  on  hearing  0.  P.,  for  the  defendant 

[or,  and  on  proof  of  due  service  of  notice  of  this  motion  and  no 

one  appearing],  in  opposition,  * 

Oedeeed,  that  the  defendant  Y.  Z.,  within  [four]  days  after 

personal  service  hereof,  on  said  defendant,  or  on  bis  attorney, 
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produce  before  the  said  referee,  under  oath,  all  [here  specify  the 
writings]  in  his  custody  or  power,  relating  to  the  matters  in 
question  ;  or,  in  default  thereof,  that,  on  the  referee's  certificate 
of  such  default,  an  attachment  issue  to  the  sheriff  of  the  county 
of  ,  to  take  the  said  defendant  into  custody  and  bring 

him  before  this  court  to  answer  for  the  contempt. 


1963.  Plaintiff" s  Echedule  of  Account,  to  ie  Presented  on 
Reference. 

[Title  of  the  cause.'] 

Schedule  and  statement  of  mutual  accounts  between  the 
plaintiff  and  defendant  as  partners,  under  the  name  A.  B.  & 
Co.  [siuce  last  balance  and  settlement  had  between  them  on 
the         day  of  ,  18     ]. 

[Sere  state  items,  e.  g.,  thus  ,•] 

A.  B  in  account  with,  T.  Z.  in  respect  to  said  pwrtnershvp  transactiona. 


Db. 

1862. 

Jan.  15. — To  cash  received  at  tiat 
date  on  partnership  note  of 
P.  P.  and  not  entered  on  firm 
books $ 

May  5. — To  one-lmlf  merchandise 
account  charged  to  account  of 
plaintiff  as  appears  by  the  firm 
books  deposited  with  referee. .  .$ 


Contra.  Cr. 

1863. 

Jan.  1. — By  balance  due  said  A.  B. 

on    settlement   of    partnership 

accounts  and  transactions  up  to 

date,  as  appears  by  partnership 

•  books  of  account  deposited  with 

referee $• 

Interest  thereon  to  date $ 

Feb.  3.— By  cash*  &o k 


1964:.  Verification  Thereof. 

[  Yenue.] 

A.  B.,  the  above-named  plaintiff,  being  duly  sworn,  says 
that  the  foregoing  account,  and  the  said  several  accounts  and 
entries  embraced  in  the  settlement  of  the  day  of  , 

18  ,  upon  the  partnership  books  herewith  deposited  with  the 
referee  in  this  action,  including  both  debits  and  credits,  are 
correct,  according  to  the  best  of  deponent's  knowledge,  inform- 
ation, and  belief,  and  this  deponent  does  not  know  of  any  error 
or  omission  in  said  account  to  the  prejudice  of  his  said  copart^ 
ney,  the  defendant,  [Signature.} 

[Jurat.'] 
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1965.  Referee's  Rejport  on  Accounting  in  Partnership  Cause. 

[Title  of  the  cause.] 

To  the  Court  of 

Pursuant  to  an  order  of  this  court,  in  this  action,  dated  the 
day  of  ,18     ;  I,  the  undersigned  referee  report:  * 

That  having  been  attended  by  the  attorneys  for  the  several 
parties  who  appeared  in  this  action,  I  proceeded  to  a  hearing  of 
the  matter  so  referred.  I  further  report,  that  on  such  hear- 
ing, the  books,  deeds,  papers,  and  vouchers  of  the  said  partner- 
ship having  been  produced  before  me,  the  defendant  rendered 
his  [or,  both  parties  rendered  their  respective]  accounts,  which 
are  hereto  annexed,  and  marked  Schedule  A. 

II.  That  I  examined  said  defendant,  and  also  ,  con- 
cerning the  transactions  aforesaid,  and  adjusted  a  mutiial  ac- 
count between  the  plaintiff  and  defendant,  making  therein  all 
just  allowances,  and  striking  a  balance  which  shows  what  ap- 
pears to  be  due  from  either  party  to  the  other,  which  said 
account  is  hereto  annexed,  and  marked  Schedule  B. 

III.  That  said  defendant  owes  to  said  partnership,  at  this 
date,  the  sum  of  dollars,  with  interest  from  the  day 
of  ,  18  ,  at  the  rate  of  per  cent,  per  annum, 
amounting  to            dollars,  which  sum  I  have  allowed. 

IV.  That  the  balance  shown  by  said  Schedule  B,  after  de- 
fendant has  made  good  to  said  partnership  said  sum,  belongs 
to  plaintiff  and  defendant  in  equal  shares  \or,  in  the  following 
proportions,  stating  them].  [Signature  of  referee.] 

[Date.] 

1966.  Refereis  Report  as  to  Priority  of  Creditors. 

[As  in  Form  1965,  to  the  *,  continuing :] 

That  I  have  been  attended  upon  such  reference  by  counsel 
for  the  plaintiff  and-  for  the  defendants,  and  for  M.  N.  and  0, 
P.,  creditors  of  said  firm  of  Y.  Z.  &  Co. 

That  upon  being  served  with  a  copy  of  the  said  order,  1 
caused  notice  to  be  published  [twice  a  week,  for  three  weeks, 
in  two  daily  newspapers  of  the  city  of  New  York,  one  pub- 
lished in  the  morning  and  one  published  in  the  afternoon], 
requiring  all  persons  having  any  claim  against  the  said  firm, 
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to  produce  and  prove  the  same  before  me  at  a  place  in  said 
city,  and  by  a  time  therein  specified ;  copies  of  which  notice, 
with  affidavits  of  the  publication  thereof,  are  hereto  annexed, 
marked  Schedule  ISTo.  1  and  Schedule  No.  2. 

That  I  also  obtained  from  the  defendant,  W.  X.,  a  list  of  the 
outstanding  creditors  of  the  said  firm,  made  up  by  him  while 
acting  as  assignee  thereof,  and  which  he  testified  was  correct, 
to  the  best  of  his  knowledge,  information,  and  belief;  and  I 
caused  duplicates  of  the  said  notice  to  be  served  upon  all  of 
such  creditors,  either  personally  or  by  being  left  at  their  places 
of  business,  or  when  such  creditors  were  a  firm  now  dissolved, 
to  be  served  as  aforesaid  upon  one  of  the  members  of  such 
creditor-firm. 

II.  I  further  Keport,  that  the  creditors  of  the  said  firm  of 
Y.  Z.  &  Co.,  and  the  amounts  at  the  date  of  this  my  report, 
found  due  to  them,  respectively,  are  as  follows :  [designating 
names  and  amounts^. 

III.  I  further  Kepoet,  that  of  the  said,  creditors,  M.  IST.  above 
mentioned,  is  entitled  to  be  preferred  to  all  the  others  to  the 
extent  of  dollars,  being  the  amount  [specifying  nature  of 
claim  and  grounds  of  preference].  That  except  as  to  the  said 
sum  of  dollars,  all  the  said  creditors,  including  the  said  M. 
N.,  are  entitled  to  be  paid  ratably  and'proportionably  out  of  the 
assets  of  the  firm  of  Y.  Z.  &  Co.,  and  that  neither  ought  to  be 
postponed  to  any  other  in  whole  or  in  part,  except  as  aforesaid. 

IV.  I  further  Ekpoet,  that  one  and  one  only  of  the  said 
claims  is  contested  by  either  party,  or  by  any  creditor,  namely, 
the  said  claim  of  O.  P.,;  that  the  facts  relative  to  the  said  claim 
are  as  follows :  [stating  the  facts,  and  continuing] ;  and  that  I 
found  the  facts  in  respect  thereto  to  be  as  above  stated  and  de- 
cided, and  do  report  that  by  virtue  of  the  facts  above  stated, 
the  said  0.  P.  has  a  valid  claim  against  the  said  Y.  Z.  &  Co., 
for  the  amount  above  seventhly  mentioned  in  the  second  a,rtJcle 
of  this  my  report,  being  the  sura  of  dollars,  with  interest 
thereon  from  the  said            day  of            ,  18     . 

/ 
1967.  JVotioe  of  Claim  to  Surplus  in  Foreclosure. 

[Title  of  the  cause.] 

Take  notice,  that  the  undersigned  is  entitled  to  the  surplus 
moneys,  or  a  part  thereof,  arising  on  the  sale  made  in  tins  ac- 
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tion,  on  the  day  of  ,  instant  [here  stale  the  nature 

and  extent  of  the  claim, — e.  g.,  thus:]  The  claim  of  the  under- 
signed is  for  dollars,  and  interest  thereon,  from  the 
day  of  )  18  )  by  virtue  of  a  lien  under  a  judgment 
against  [or,  mortgage  given  by]  the  defendant  Y.  Z.,  while  the 
said  T.  Z.  was  the  owner  of  the  equity  of  redemption  in  the 
mortgaged  premises,  and  before  the  commencement  of  this  ac- 
tion [or,  by  virtue  of  his  being  the  owner  of  the  equity  of  re- 
demption in  the  mortgaged  premises],  which  lien  is  next  in 
priority  after  the  mortgage  of  the  plaintiff  in  this  action. 

[Date.]  ■  [Signature.] 

[Addi^ess  to  cleric.]  (c) 


1968.  Affidavit  to  Move  for  Reference  of  Claim  to  Sv/rplus  in 

Foreclosure. 

[Title  of  the  cause.] 
[  Venue.] 
W.  X.  [one  of  the  defendants  in  this  action],  being  duly 
sworn,  says : 

I.  That  this  action  was  brought  to  foreclose  a  mortgage  on 
real  property;  that  judgment  has  been  entered  in  said  action, 
as  this  deponent  is  informed  and  believes,  and  that  a  sale  has 
been  made  of  the  mortgaged  premises  under  the  direction  of 
the  court,  and  that  the  claim  of  the  plaintiff  in  the  action  has 
been  paid ;  and  there  remains  a  surplus  of  about  dollars 
over  aud  above  the  money  due  ou  said  mortgage  and  costs  of 
this  action,  which  surplus  has  been  brought  into  this  court 
subject  to  the  order  thereof. 

II.  That  deponent  has  a  claim  on  the  said  surplus  moneys 
amounting  to  dollars;  which  claim  consists  of  a  judg- 
ment obtained  in  this  court,  on  the  day  of  >  18  , 
against  Y.  Z.  [or,  a  mortgage  made  on,  &c.,  by  Y.  Z.],  then 
the  owner  in  fee  of  the  mortgaged  premises  [or,  which  claim 
arises  by  virtue  of  the  fact  that  he  was  the  owner  of  the  equity 
of  redemption  in  the  mortgaged  premises].            [Signature.] 

[Jurat.] 


(fi)  To  be  filed  with  the  clerk  with  whom  report  of  sale  is  filed. 
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1969.  Notice  of  Motion  for  Reference  to  Obtain  Surplus 
Moneys. 

\As  in  Form  1933  to  the  *,  continuing :']  that  it  be  referred 
to  one  or  more  referees  \or,  to  K.  F.,  Esq.,  of  ],  to  ascer-. 

tail}  and  report  the  amount  due  the  said  W.  X.,  or  to  any  other 
person,,which  is  a  lien  upon  such  surplus  moneys,  and  as  to  the 
priorities  of  the  several  liens  thereon,  and  for  such  other  relief 
as  may  be  just. 

[Z^afe.J  [Signatwe-I 

[Address  to  every  party  who 
has  appeared  or  fled  no- 
tice of  claim.] 

1970.  Order  of  Befei'ence  of  Claims  to  Surplus  Moneys. 

[Title  of  the  cause.]  [At  a  special  term,  c&c] 

On  reading  and  filing  notice  of  claim,  by  "W.  X.  to  surplus 
moneys  in  this  action,  and  on  motion  of  M.  N".  for  the  said  W. 
X.,  and  O.  P.  having  been  heard  for  [or,  and  on  reading  and 
filing  proof  of  due  service  of  notice  of  this  application  on]  all 
the  parties  who  have  appeared  or  who  have  served  notice  of 
claim  of  such  moneys,  in  opposition : 

Oedeeed,  that  it  be  referred  to  E..  F.,  Esq.,  of  ,  as  a 

referee,  to  ascertain  and  report  the  amount  due  the  said  "W".  X-, 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus  mon- 
eys, and  to  ascertain  the  priorities  of  the  several  liens  thereon ; 
and  that  the  said  referee  report  thereon  with  all  convenient 
speed. 

1971.  Referee's  Swmmons.  (d) 

[As  in  Form  1961,  substituting  the  following  tjndeewetting  :] 

To  ascertain  the  validity  of  the  claim  of  the  defendant  W.  X., 

to  the  surplus  moneys  arising  on  the  sale  of  the  mortgaged 

premises  mentioned  in  the  complaint  in  this  cause,  and  the 

amount  which  is  due  to  any  other  person  which  is  a  lien  upon 


(d)  Instead  of  a  referee's  stumnons,    the  daimant's  attorney  in  tlie  nsual 
notice  of  the  tearing  may  be  given  by    form  of  notices  of  reference. 
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such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  sev- 
eral liens  thereon. 

1972.  Referees  Report  Thereon. 

\As  in  Form  1965  to  the  *,  continuing ;] 

I.  I  caused  all  the  parties  who  have  appeared  in  this  action, 
and  all  persons  having  filed  notice  of  claim  upon  such  surplus 
moneys,  to  be  summoned  to  appear  before  me ;  as  ^.ppears  by 
the  certificate  of  the  clerk,  showing  what  notices  of  claim  have 
been  filed,  and  by  the  summons  and  proof  of  service,  which  are 
annexed  and  marked  schedule  A.  (e)  And  that  on  the  hearing, 
I  was  attended  by  M.  IST.  for  "W".  X.,  and  by  O.  P.  for  the  de- 
fendant Y.  Z. 

II.  The  amount  of  such  surplus'  moneys  is  dollars,  as  ap- 
pears by  the  certificate  of  the  treasurer  of  the  county  of  , 
hereto  annexed  as  schedule  B. 

{Then  set  forth  the  claims,  the  evidence  or  facts  proved,  and 
any  ohjections  interposed,  and  then  the  conclusion  of  the  ref- 
eree,— e.  g.,  thus:'] 

And  I  find  the  foregoing  facts,  and  from  the  facts  so  found,  I 
report  that  said  W.  X.,  under  and-by  virtue  of  the  sheriff's  deed 
to  him,  is  the  owner  of  the  equity  of  redemption  of  said  prem- 
ises, and  as  such  owner,  he  is  entitled  to  tlie  whole  of  said  sur- 
plus moneys,  and  that  there  is  no  lien  or  claim  thei'eon  prior 
to  the  lien  and  claim  of  said  W.  X. 

[I>ate.}  [Signature  of  Eeferee.] 

1973.  Notice  of  Motion  for  Payment. 

[Title  of  the  cause.] 

Take  notice  that  the  referee's  report  as  to  the  surplus  moneys 
in  this  cause,  with  a  copy  whereof  you  have  heretofore  been 
served,  will  be  presented  to  this  court  at  a  special  term  tliereof, 
to 'be  held  at  the  court-house  in  ,  on  the         day  of 

next,  at  the  opening  of  the  court  on  that  day  or  as  soon  there- 

(e)  Tlie   report   sliould   show   tliat  wlio  is  entitled  thereto ;  so  that,  upon 

the  parties  attended,  or  that  evidence  his  report,  the  court  may  dispose  of  the 

was  produced  to  him  that  they  were  whole  fund.    Franklin  v.  Van  Cott,  11 

duly  summoned ;  and  show  the  whole  Paige,  139 ;  S.  C,  3  N.  T.  Leg.  Obs., 

amount  of  the  surplus  moneys,  and  162 ;  Hulbert  v.  McKay,  8  Paige,  051. 
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after  as  counsel  can  be  heard,' and  a  motion  will  then  and  there 
be  made  for  an  order  [confirming  said  report,  and]  (_/)  that  the 
treasurer  of  the  county  of  .  pay  to  the  defendant,  W.  X., 
or  his  attorney,  the  whole  [or,  dollars]  of  the  surplus 

moneys  in  this  cause  deposited  with  him,  and  for  such  further 
or  other  relief  as  may  be  ji;st,  with  costs. 

[Date.]  [Signature.] 

[Address.] 


Section  VII. 
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1975.  Another  form; — requiring  the  attorneys  to  settle  the  issue 683 

1976.  Notice  of  motion  or  order  to  show  cause,  to  obtain  order  settling  issues 

for  trial 68^ 

1977.  Order  in  divorce  case,  for  trial  of  issue  or  of  specific.questions  of  feet 

involved  therein.  Toy  a  jury  {Code  of  Pro.,  §  354) 683 


1974.  Order  for  Tvialof  an  Issue,  {g) 

[Title  of  the  cause.]  W  «  ^P^<=^  ^^™'  ^''•^ 

This  action  having  been  brought  on  to  be  heard  on  the  plead- 
ings herein  [or,  on  a  motion  to  set  aside  the  judgment  therein, 
or  otherwise],  and  M.  ^.  for  the  plaintiff  and  0.  P.  for  the  de- 
fendant, having  been  heard.  *  ,  •      v, 

Okdeeed,  that  the  following  issue  between  the  parties  be 
tried  by  a  jury  at  the  next  Circuit  Court;  to  be  held  at  , 

in  and  for  the  county  of  ,  on  the        day  of  next 

[here  staU  the  issue  to  ie  determined],  and  all  further  directions 
are  reserved  until  after  the  trial  of  said  issue. 


(f)  The  words  in  brackets  are  not  for  the  trial  of  any  issue  which  might 
necessary  unless  exceptions  have  been  formerly  be  ordered  as  a  feigned  issue. 
ffleTto  the  report.    Le  33.  or  of  any  question  o    fact  not  put  u. 

(g)  Section  73  of  the  Code  of  Proce-  issue  by  the  pleadings, 
dure,  authorizes  this  mode  of  providing 
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19T5.  Another  Form; — requiring  the  Attorneys  to  Settle  the 


£As  in  preceding  form  to  the  *,  continuing  t'l 

Oedeeed,  that  an  issue  be  granted  to  try  the  validity  of  the 
said  judgment,  and  that  all  further  proceedings  on  said  judg- 
ment or  upon  any  execution  which  may  have  been  issued  there- 
on be  stayed  until  the  further  order  of  this  court.  That  the 
attorney  of  the  said  defendant  prepare  the  record  l^r  the  trial 
of  said  issue  in  the  county  of  ,  and  furnish  a  copy  thereof 

to  the  attorney  for  the  plaintiff,  and  the  said  defendant  to  be 
the  plaintiff  therein ;  and  if  the  said  attorney  for  the  plaintiff 
in  this  suit  shall  object  to  the  form  thereof,  he  shall  signify  it 
by  a  notice  in  writing  to  the  attorney  for  the  defendant  in  this 
suit,  who  gave  notice  of  this  motion  in  behalf  of  said  defendant, 
in  ten  days  after  said  copy  shall  be  so  furnished,  and  in  that 
event  the  same  shall  be  settled  by  a  judge  of  this  court  on 
notice  given  to  the  attorney  for  the  plaintiff  in  this  suit  within 
ten  days  thereafter.  It  is  further  ordered,  that  said  issue  may 
be  tried  at  the  next  Circuit  Court,  to  be  held  in  the  county  of 
,  after  said  issue  shall  be  made  and  settled  [and  that  on 
such  trial  the  said  A.  B.,  be  in  the  first  instance  required  to 
prove  the  several  items  of  his  demand  which  made  up  the  sum 
of  the  condition  of  the  bond  upon  which  the  judgment  was  con- 
fessed, with  the  particular  time  and  times  when,  and  also  how 
such  indebtedness  accrued,  and  shall  also  be  required  to  pro- 
duce on  such  trial  the  said  bond  upon  which  said  judgment 
was  so  confessed.     The  costs  to  abide  the  event  of  this  suit. 

1976.  Notice  of  Motion  or  Order  to  show  O'ause,  to  Obtain  Order 
Settling  Issues  for  Trial. 

[^Commencement  as  in  Form  1930  or  1933,  continuing  .•]  for 
an  order  [or,  why  an  order  should  not  be  made]  settling  the 
issues  in  this  action  for  trial  by  a  jury,  or  for  sucli  other  relief 
as  may  be  just.  Herewith  is  also  served  upon  yon  a  copy  of  the 
questions  of  fact  proposed  to  be  submitted  to  the  jury  for  trial. (7i) 

[Pate.]  '  [Signature.'] 

[Address."] 

(A)  These  must  be  drafted  in  proper    (see  next  form),  and  served  witli  the 
form  to  be  incorporated  in  tlie  order    notico  of  motion.    Bule  33. 
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1977.  Order  in  Divorce  Gase^  for  Trial  of  Issue  {i)  or  Specific 
Questions  of  Fact  Involved  Tlierein,  iy  a  Jury.  {Code  of 
Procedv/re,  §  254.) 

[Title  of  the  catise.]  [At  a  special  term,,  c&c] 

On  reading  the  pleadings  in  this  cause,  and  affidavits  [with 
an  order  to  show  cause],  M.  N.  having  been  heard  for  the 
plaintiff,  jind  O.  P.  having  been  heard  for  the  defendant,  on 
motion  of  the  former,  it  is  Ordered,  pursuant  to  the  statute  in 
such  case  made  and  provided,  that  the  following  specific  ques- 
tions of  fact,  involved  in  the  issue  in  this  action,  be  tried  by  a 
jury,  at  a  term  of  this  court,  to  be  held  in  the  City  Hall,  at 
,  on  the  day  of  ,  18     ,  or  as  soon  thereafter 

as  the  same   may  be  tried  [here  state   the  questions, — e.  g., 

thus] : 

First.  Whether  the  defendant  in  this  action  since  his  mar- 
riage with  the  plaintiff  in  this  action  has  committed  adultery, 
as  in  the  complaint  in  this  action  charged  ?  Secondly.  Whether 
the  said  plaintiff  and  the  said  defendant  were  both  inhabitants 
of  this  State  at  the  time  of  the  commission  of  such  adultery  by 
the  said  defendant?  -Thirdly.  Whether  such  adultery  was 
committed  by  the  said  defendant  within  this  State  ?  Fourthly. 
Whether  at  the  time  of  the  commission  of  such  adultery  by  the 
said  defendant  within  this  State,  and  also  at  the  time  of  the 
commencement  of  this  action,  the  said  plaintiff  was  an  actual 
inhabitant  of  this  State  ?  Fifthhj.  Whether  the  said  plaintiff 
has  committed  adultery  as  alleged  in  the  answer  in  this  action? 
Sixthly.  Whether  at  the  time  of  the  commencement  of  tliis  ac- 
tion, the  said  plaintiff  was  a  resident  and  inhabitant  of  this 
State?  Seventhly.  Whether  at  the  time  of  the  commencement 
of  this  action,  the  said  defendant  was  a  resident  of  the  State  of 

New  York?  .  vu    .    ^. 

And  it  is  further  Oedkeed,  that  either  party  be  at  liberty  to 
give  notice  of  such  trial  [and  that  upon  such  trial  the  said 
plaintiff  hold  the  affirmative  of  all  the  said  questions  of  fact, 


li)  Th,  feigned  issue  in  divorce  cases  and  cannot  te  made  to  embrace  vague 
m^r,  be  confined  to  tlie  facts  contested  and  indefinite  charges.  Burr  v.  Burr, 
by  the  pleadings(3  Bev.  Stat,  145,  §  40),    3  Mw.,  448. 
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except  the  fifth;  and  that  the  said  defendant  hold  the  affirma- 
tive of  tlie  said  fifth  question]. 

And  it  is  further  Oedeeed,  that  upon  the  said  trial  no  regard 
shall  he  had  to  that  part  of  the  said  complaint,  which  is  in  the 
following  words :  "  And,  also,  that  he,  the  said  defendant,  be- 
tween the  said  day  of  ,  18  ,  and  day  of 
18  ,  frequently  committed  adultery  with  some 
woman  or  women ;"  and  that  the  said  trial  be  had  in  like  man- 
ner as  if  the  said  herein  recited  portion  of  the  said  complaint 
had  been  stricken  Dut  before  the  naaking  of  this  order. 

[Signature  of  clerk] 


Section   YIII. 

APPLICATIONS  FOE  ALIMONY,  CUSTODY  OP  CHILDEEN,  &o.  IN 
DIVOECE. 

978.  Petition  for  alimony  and  costs,  where  the  wife  is  plaintiff. p.  684 

1979.  The  same ; — where  wife  ia  defendant 686 

1980.  Notice  of  motion  therefor 686 

1981.  Order  allowing  alimony  and  expenses 687 

1983.  Petition  for  custody  of  minor  children 687 

1983.  Order  confiding  custody  to  mother 688 

1984.  Petition  to  revoke  judgment  of  separation 688 

1978.  Petition  for  Alimony  and  Costs,  where  the  Wife  is 
Plaintiff 

[Title  of  the  cause.'] 

To  the  Court  of 

The  petition  of  A.  B.,  plaintiff  above  named,  respectfully 
shows : 

I.  That  she  has  brought  this  action  against  the  defendant, 
her  husband,  for  a  divorce  and  judgment  dissolving  the  mar- 
riage contract  between  them  [or,  for  a  limited  divorce  or  judg- 
ment of  separation  between  them]  upon  the  ground  of  , 
as  more  fully  appears  by  the  complaint  (a)  hereto  annexed  * 

(a)  The  motion  may  be  made  upon  complaint  has  heen  served,  yet  in  such 
affidavits,  and  before  a  copy  of  the    case  the  affidavits  must  allege,  in  sub- 
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[and,  if  the  complaint  is  unverified,  may  add:  all  the  allega- 
tions of  which  are  true  to  the  knowledge  of  the  petitioner,  ex- 
cept such  as  are  stated  on  information  and  belief,  and  those  she 
is  informed  and  believes  are  true]. 

II.  That  the  action  has  been  actually  commenced,  by  the 
service,  on  defendant,  on  the  day  of  18       of  the 

summons  and  complaint  [and  if  he  has  answered  denying  the 
charges,  add] :  That  he  has  appeared  and  answered,  denying 
several  material  allegations  of  the  complaint;  but  that  all 
said  allegations  are  nevertheless  true,  as  your  petitioner  is  in- 
formed and  believes ;  and  she  will  be  able  to  substantiate  them 
by  proof,  on  the  trial,  and  has  a  good  cause  of  action  thereon, 
as  she  is  advised  by  her  counsel,  M.  K,  who  resides  at  , 

and  as  she  verily  believes.  [Proceeding  to  set  forth  facts  show- 
ing good  cause  for  bringing  the  action],  (h) 

t  III.  That  your  petitioner  is  wholly  destitute  of  the  means 
of  supporting  herself  pending  this  action,  or  of  carrying  oh  the 
action  §,  and  defraying  the  costs  and  expenses  attending  the 
same. 

ly.  That  the  said  [husband]  has  [real  estate  and  personal] 
property  to  a  large  amount,  and  amply  sufficient  to  enable  him 
to  advance  therefrom,  to  your  petitioner,  such  sums  as  may  be 
necessary  for  the  above-mentioned  purposes. 

That  your  petitioner  is  informed  and  believes,  that  he,  the 
said  [husiand],  is  the  owner  of  property  to  the  amount  of  more 
than  dollars ;  and  that  his  annual  income  is  about 

dollars  [add,  also,  any  other  facts  as  to  the  husband's  profession, 
the  number  and  age  of  children,  c&c,  which  bear  on  the  ques- 
tion of  his  ability]. 

stance,  all  the  facts  necessary  to  make  v.  Hollerman,  1  Barb.,  64 ;  BisseU  v. 
a  good  complaint  in  tlie  action.  If  the  Bissell,  Id.,  430  ;  compare  Snyder  «. 
action  is  for  adultery,  omitting  to  show  Snyder,  3  Id.,  631. 
in  the  afBdavits  when  and  where  the  Where  the  answer,  on  oath,  denies 
defendant  committed  adultery,  pre-  or  explains  the  charges  fully,  the  court 
eludes  the  court  from  granting  the  cannot,  upon  the  bill  and  answer  mere- 
order.  Whitney  ■».  Whitney,  23  Sow.  ly,  order  an  allowance.  In  such  a  suit, 
Pr.,  175.  it  must  at  least  appear  that  she  has 
(6)  The  motion  will  not  be  granted  good  ground  for  bringing  it.  Bissell  e. 
in  a  suit  for  separation  brought  by  the  BisseU,  1  Barl.,  430 ;  S.  C,  ZEmo.  Pr., 
wife,  unless  it  appears  that  she  had  243. 
good  ground  for  the  suit.    HoUerman 
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Tour  petitioner  therefore  prays,  that  the  said  [kusiand]  may^ 
by  an  order  of  this  court,  be  required  to  pay  to  your  petitioner 
a  reasonable  sum  for  her  support  and  maintenance,  during  the 
pendency  of  this  action,  and  such  sums  as  may  be  necessary  to 
enable  your  petitioner  to  carry  on  this  action,  §  and  t''  defray 
the  necessary  costs  and  expenses  thereof;  and  for  such  other 
and  further  order  as  may  be  just.  [Signature.] 

[Date.] 

[  Verification  as  in  Vcrrm  1169,  Ante^  p.  221.] 

1979.  Petition  for  Alimony  and  Costs,  where  Wife  is  De 

fendant. 

[Gommencement  as  in  preceding  form.] 

I.  That  the  plaintiff,  A.  B.,  has  commenced  an  action,  by  the 
service  of  a  summons  and  complaint  on  your  petitioner,  to  ob- 
tain a  judgment  for  a  separation  between  him  and  the  deponent 
[or,  as  in  preceding  form]  ;  and  that  the  deponent  has  put  in 
her  answer  by  M.  IST.,  her  attorney,  denying  all  the  material 
allegations  in  said  complaint,  except  the  allegation  as  to  the 
marriage  between  this  defendant  and  said  plaintiff.  [Conclude 
as  in  preceding  form,  from  the  f ,  hut  at  the  §  §,  substitute  the 
words  "her  defence,"_/w'  "the  action."] 

1980.  Notice  of  Motion  for  Alimony  am,d  Costs. 
[Title  of  the  cause.] 

Take  notice,  that  on  the  petition  of  which  a  copy  is  annexed, 
and  upon  the  pleadings  [or,  the  complaint,  or,  answer],  the 
undersigned  will  move  the  court,  at  a  special  term,  to  be  held 
at  ,  on  the  day  of  ,  18     ,  at  o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  that  the  defendant  [or,  plaintiff],  pay  the  plaintiff  [or, 
defendant]  the  sum  of  dollars  monthly  [or,  weekly]  for 

her  support  during  the  pendency  of  this  action,  and  the  sum 
of  dollars  to  enable  her  to  defray  the  costs  and  expenses 

of  the  said  action  [or,  her  defence],  and  for  such  other  or  further 
order  as  may  be  just  [and  for  the  costs  of  this  motion]. 

[Date.]  [Signature.] 

[Address  ] 
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1981.  Order  Allowing  Alimony  and  Expenses,  (c) 

[Title  of  the  cause.'\  [At  a  special  term,  cfec] 

On  reading  and  filing  the  petition  of  A.  B.,  dated  the. 
day  of  ,  18     ,  and  on  motion  of  M.  N.,  for  said  petitioner ; 

and  after  hearing  O.  P.  [or,  and  on  proof  of  service  of  due  no- 
tice of  this  motion,  and  no  one  appearing]  in  opposition  there- 
to:* 

Oedeked,  that  the  said  A.  B.,  the  plaintiff  [or,  defendant],  be 
allowed  the  sum  of  dollars  per  month  [or,  week]  for  her 

support  and  maintenance,  for  and  during  each  month  [or,  week], 
until  the  final  determination  of  this  action ;  and  that  she  also 
be  allowed  the  sum  of  dollars  as  and  for  her  expenses  in 

conducting  this  action  [or,  her  defence]. 

And  it  is  further  Obdeeed,  that  the  said  defendant  [or,  plain- 
tiff] pay  to  the  said  A.  B.,  or  her  attorney,  said  sum  of 
dollars  immediately  upon  [or,  within  days  after]  the  ser- 

vice of  this  order ;  and  that  he  also  pay  the  said  defendant 
dollars  each  and  every  week,  during  the  continuance  of, 
and  until  the  fioal  determination  of  this  action. 

[Provision  for  security,  if  requi/red,  as  in  the  fourth  para- 
graph of  Form  1811,  Ante,  p.  584.] 

1982.  Petition  for  Custody  of  Minor  Children. 

[Commencement  as  Paragraph  I.  of  Form  1979,  or  as  in  Form 

1978  to  the  *,  continuing ;]  .        ■,    ,  ..i, 

•II  That  the  only  [living]  issue  of  the  marriage  between  the 
petitioner  and  said  defendant  [or,  plaintiff],  are  two  children,  a 
boy  named  ,  of  the  age  of  ,  and  a  girl  named         , 

of  the  age  of  ;  who  are  now  in  the  custody  of  said  defend- 

ant [cpr,  plaintiff]  ;  and  that  he  refuses  to  allow  them  to  remam 

~(c)  The  court  may  awaid  the  allow-    qnire  the  tusW  upon  the  confirma. 
anS  or  order  a  reference  to  fix  it.  The    tion  of  the  report  to  pay  the  mfe    he 

The  ordei  of  reference  should  re-    Ch.,  73. 
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with  your  petitioner,  or  even  to  visit  her.  {Here  proceed  to 
state  facts  as  to  the  defendants  business  or  habits,  or  his  neglect, 
or  inability  to  provide  for,  or  nurture  tJie  children,  such  as  go  to 
support  the  application.'] 

Wherefore,  your  petitioner  prays  that,  by  an  order  of  this 
court,  the  custody  of  the  said  children  may  be  awarded  to  your 
petitioner ;  and  said  defendant  ordered  and  directed  to  deliver 
said  children  up  to  her,  and  be  restrained  and  enjoined  there- 
after frona  claiming  or  interfering  in  any  manner  with  them  or 
either  of  them,  or  with  your  petitioner  in  her  custody  thereof^ 
and  for  such  other  or  further  order  as  may  be  just. 

[Signature.l 

[  Verification  as  in  Form  1169,  Ante,  p.  221. j 

1983.  Order  Confiding  the  Custody  of  Children  to  Mother,  {d) 

\_As  in  Form  1 981  to  the  *,  continuing .'] 

Okdeebd,  that  the  custody,  care,  and  education  of  the  chil- 
dren of  the  petitioner  be,  until  further  order,  confided  to  the 
said  petitioner  exclusively,  and  that  the  defendant  is  hereby 
enjoined  from  interfering  with  either  of  said  children,  or  with 
the  plaintiff  in  her  custody  of  them,  and  that  the  defendant  shall 
not,  until  further  order,  be  permitted  to  visit  the  said  children 
except  under  the  direction  of  one  of  the  justices  of  this  court 
[or,  the' referee  heretofore  appointed  in  this  cause]. 

1984.  Petition-to  Rewlce  Final  Judgment  of  Separation. 

[Title  of  the  cause.] 

The  joint  petition  of  the  abave-named  plaintiff  and  defendant 
respectfully  shows : 

That  final  judgment  for  a  limited  divorce  and  separation  be- 
tween the  petitioners  was  entered  in  this  action  on  the  day 
of  5 18     ,  in  the  office  of  the  clerk  of  the  county  of 

That  your  petitioners  have  since  become  reconciled  to  each 
other,  and  desire  to  end  the  separation  and  to  resume  their 
marital  relations,  and  to  have  said  judgment  revoked. 

Wherefore,  your  petitioners  pray  that,  by  an  order  of  this 

(cZ)  This  foim  is  adapted  from  Codd  «.  Codd,  2  Johns.  Oh.,  141. 
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court,  the  said  judgment  may  be  declared  revoked,  pursuant  to 
Che  statute,  and  that  it  be  cancelled  and  discharged  of  record. 
'^^'^^^•J  '  [Signatures.] 

[Verification  ly  Both  Petitioners;  see  Fm^m  1169,  p.  221, 

Ante:\ 


Section  IX. 
:^E00i'  OF  SERVICE  OP  PAPERS. 

1985.  Affidavit  of  service  on  a  paxty „   ccq 

1986.  The  same,  of  paper  left  at  residence !!".'.!!'.'..'...  689 

1987.  Affidavit,  where  the  service  is  the  foundation  for  a  proceeding  "for 

contempt /.qn 

1988.  Affidavit  of  service  on  attorney ggn 

1989.  Admission  of  service cgi 

1 990.  Affidavit  of  seeing  a  person  serve  a  paper,  when  the  person  who  served 

it  has  died,  or  absconded 691 

1985.  Affidavit  of  Service  on  a  Pa/rty.  (a) 
[Title  of  the  cause.] 
[  Venue.] 

M.K  being  duly  sworn,  says  that  he  is  [clerk  in  the  office  ot 
the  plaintiff's  attorney  herein],  and  that  on  the        day  of 
at  ,  he  served  the  [designating paper],  hereto  annexed  [or, 

a  copy  of  which  is  hereto  annexed],  on  T.  Z.,  *  known  to  him 
to  be  one  of  the  [defendants]  herein,  by  delivering  the  same 
[or,  a  copy  thereof]  to  him  personally,  and  leaving  the  same 
with  him. 

[Jurat.]  [Signaturell 

1986.  The  Same,  Where  the  Paper  is  Left  at  Besidence. 

[As  in  preceding  form  to  the  *,  continuing :]  by  leaving  the 
said  paper  at  his  residence,  No.  ,  street,  between  the 

(a)  For  forms  for  proof  of  service  of  and  publication,  and  service  on  corpor 

summons,  complaint,  and  notices  of  db-  ations,  see  vol.  i.,  Ante,  p.  100-107 
ject  of  action,  and  service  hy  mailing 

Vol.  II.— 44 
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hours  of  six  in  the  morning  and  nine  in  the  evening,  to  wit,  at 
about        o'clock,  with  a  person  of  suitable  age  and  discretion, 
namely  [a  woman  who  represented  herself  to  be  the  wife  of  the 
defendant]. 
[Jurat.}  [Signature.] 

1987.  Affidavit,  Where  the  Service  is  the  Foundation  for  a  Pro- 
ceeding for  Contempt. 
[Add  to  the  Form  19S5,  if  the  jpajper  served  wa^  a  judge's 
order:']  and  at  the  same  time  deponent  exhibited  to  him  the 
original  of  said  order,  with  the  signature  of  Mr.  Justice  , 

affixed  thereto.  \_0r,  if  the  paper  was  an  order  of  court,  say.,  a 
true  copy  of  said  order,  duly  certified  at  the  foot  thereof  by  0. 
L.,  clerk  of  this  court, — or,  of  the  county  of  , —  in  whose 

oflSce  said  order  had  been  duly  entered.] 


1988.  Affidavit  of  Service  on  Attorney. 

'\As  in  Form  1985,  to  the  *,  continuing :]  the  attorney  for 
the  [defendant]  herein,  by  delivering  the  same  to  him  person- 
ally, at  No.  ,  street,  in  ,  and  leaving  the  same 
with  him. 

[Or,  ifhy  leaving  at  residence,  say :]  by  leaving  the  same  at 
the  residence  of  the  said  O.  P.,  at  No.         ,  street,  in  the 

city  of  ,  with  a  person  of  suitable  age  and  discretion, 

this  deponent,  having  immediately  theretofore  called  at  the 
office  of  the  said  O.  P.,  at  No.  ,  street,  in  the  said 

city,  in  order  to  serve  the  same,  and  such  office  not  being  tlien 
open  so  as  to  admit  of  such  service. 

\_0r,  if  on  a  cleric  or  person  having  charge,  say:]  by  deliver- 
ing the  same  to  a  clerk  of  the  said  0.  P.,  at  his  office  [or,  to  a 
person  having  charge  of  his  office],  at  No.         ,  street,  in 

,  and  leaving  the  same  with  him,  the  said  O.  P.  being 
absent  at  the  time. 

[Or,  if  left  in  a  conspicuous  place  in  the  office,  say :]  By  leav- 
ing the  same  in  a  conspicuous  place  in  the  office  of  the  said  0. 
P.,  at  No.     ,  street,  in  ,  between  the  hours  of  six  in 

the  morning  and  nine  in  the  evening,  to  wit,  at  or  about  the 
hour  of  ,  in  the        noon  of  the  day  aforesaid,  there  being 

no  person  in  said  office  at  the  time  of  such  service. 

[Jurat?[  [Signature.] 
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1989.  Admission  of  Service.  (5) 
T  admit  [due  and]  personal  service  of  the  within  upon 

Die,  made  this        day  of  ,  18.  \Signaturei\ 

1990.  Affidavit  of  seeing  a  Person  Serve  a  Paper  when  the 

Person  who  Served  it  has  Died  or  Ahsconded.  (c) 
[Title  of  the  cause.] 
[  Venue.] 

A.  B.,  of  .   ,  being  duly  sworn,  say's,  that  he  was  pre- 

sent on  the         day  of  ,  18     ,  and  did  see  0.  D.,  of  , 

personally  serve  Y.  Z.,  [to  deponent  known  to  be]  the  defendant 
in  this  cause,  with  a  [designate  paper]  of  which  a  copy  is  hereto 
annexed,  by  delivering  the  same  to  the  said  T.  Z.  [and  leaving 
the  same  with  him]  ;  and  this  deponent  further  says  that  he, 
this  deponent,  has  diligently  and  strictly  inquired  after  the  said 
C.  D.,  in  order  that  he  might  prove  the  service  of  the  said 
,  but  this  deponent  has  not  been  able  to  get  any  other 
intelligence  of  him,  but  that  he  is  either  dead  or  has  absconded, 
BO  that  he  cannot  be  found. 

[Jurat.]  [Signature.] 
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MOTIOKS  AND  OEDEES. 


1991.  Affidavitofmerits,  made  by  defendant p.  693 

1993.  The  same  made  by  counsel 693 

1993.  Countermand  of  notice 693 

1994.  Notice  of  settlement  of  order 693 

1995.  Motion  or  order  to  enter  order  nunc  pro  tunc 693 

1996.  Order  vacating  an  order  made  witliout  notice 694 

1997.  Order  vacating  an  order  made  on  notice 694 

1998.  Precept  to  collect  interlocutory  costs •  ■  694 

1999.  Summons  to  vritness  to  give  deposition  on  motion  in  N.  ¥.  Superior 

Court  or  Common  Pleas 695 

2000.  Deposition  taken  thereon ■ 695 

(6)  See  Vol.  I.,  u4a<«,  p.  107,  and  notes.        (e)  This  form  is  from  3  mwl  Oh. 
If  there  is  any  question  about  the  ser-    Pr.,  334. 
vice  being  seasonable,  omit  the  words 
"  due  and." 
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1991.  Affidavit  of  Merits,  Made  ly  Defendant. 

^Commencement  and  conclusion  as  in  other  cases^ 
That   this   defendant  {a)  has  fully  and  fairly  stated  (b)  the 
case  (c)  to  ,  his  counsel,  who  resides  at    -  [speci- 

fying his  residence^  {d)  and  that  he  has  a  good  (e)  and  sub- 
stantial defence  on  the  merits  {f)  to  the  action,  {g)  as  he  is 
advised  by  his  said  counsel,  (A)  after  such  statement,  (*)  and 
verily  believes.  {J) 

1992.  The  Same  ; — Made  ly  Counsel. 

[Commencement  and  conclusion  -as  in  other  cases .'] 

That  he  is  the  attorney  and  counsel  of  the  above-named  de- 


(a)  If  the  aflSdavit  is  not  made  by 
the  defendant  himself,  an  excuse  must 
be  alleged,  and  the  grounds  of  the  de- 
ponent's knowledge  of  the  case.  Roose- 
velt ».  Dale,  3  Oow.,  581 ;  Miller  v. 
Hooker,  3  Kow.  Pr.,  134 ;  Mason  «. 
Bidleman,  1  Id.,  61 ;  Johnson  «.  Lynch, 
15  m.,  199. 

(6)  Onondaga  County  Bank  «.  Shep- 
herd, 19  Wmd.,  10 ;  Bleecker  v.  Storms, 
3  Sow.  Pr.,  161  ;  Gary  a,  Livermore, 
Id.,  170.  A  qualified  statement, — e.  g., 
"  as  far  as  the  facts  have  come  to  his 
knowledge,". is  insufficient.  Brown!). 
Tousey,  19  We?id.,  617. 

(c)  Saying  "  this  case,"  or  "  his  case," 
is  sufficient.  BrowneU  v.  Marsh,  33 
Wend.,  636  ;  Brown  v.  Masten,  3  How. 
Pr.,  187.  And  so  is,  "  the  facts  of  this 
case."  Jordan  «.  Garrison,  6  ITow.  Pr., 
0.  But  saying  that  he  has  fully  and 
fairly  stated  his  defence  is  insufficient. 
Richmond  i>.  Cowles,  3  Bill,  359  ;  Rick- 
ards  V.  Swetzer,  3  Bow.  Pr.,  413 ;  S.  C, 
1  Code  B.,  117  ;  Tompkins  v.  Acer,  10 
Pr.,  309.  And  an  allegation  that  he  has 
so  stated  the  facts  of  his  case,  or  his 
case  in  this  cause,  is  not  equivalent  to 
an  allegation  that  he  has  stated  his  case 
or  the  case.  Fithugh  v.  Truax,  1  Bill, 
644 ;  EUIs  v.  Jones,  6  Bow.  Pr.,  396. 


(d)  Rale  21. 

(c)  "  Full "  defence  is  not  equivalent 
for  "  gliod."  Bank  of  Utica  v.  Root,  4 
Bill,  535. 

(/)  The  words  "  on  the  merits  "  were 
were  held  essential  in  Tompkins  v. 
Acer,  10  Bow.  Pr.,  309  ;  but  compare 
Briggs«.  Briggs,  3  Joh?is.,  449  ;  Meech 
«.  Calkins,  4  Bill,  534. 

(g)  Stating  a  defence  to  "the  de- 
mand," or  "  the  bond,"  or  "  note,"  or 
"  declaration,"  is  held  not  sufficient. 
Meech  v.  Calkins,  4  Bill,  534  ;  Mason 
V  Moore,  3  Bow.  Pr.,  70;  Chemung 
Canal  Bank  v.  Supervisors  of  Chemung, 
1  Id.,  163  ;  Durant  v.  Cook,  1  Id.,  43  ; 
Howe  V.  Hasbrouck,  1  Id.,  67.  Those, 
however,  were  the  proper  expressions 
in  an  affidavit  verifying  a  plea. 

(h)  Bruen  v.  Adams,  3  Oai.,  97 ;  S.  C, 
Col.  &  a  Oas.,  448. 

(i)  The  fact  that  the  advice  was 
after  the  statement  is  essential ;  but  if 
these  words  are  omitted  it  wiU  be 
deemed  implied  by  the  form  of  the 
preceding  allegations.  Brown  ti.  Seye, 
3  Bow.  Pr.,  376. 

(j)  "Believed"  (past  tense)  is  in suf. 
ficient.  Wharton  o.  Barry,  1  Bow 
Pr.,  60. 
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fendant  Y.  Z.  in  this  action,  and  that  fi-om  a  statement  of  the 
case  in  this  action,  made  to  deponent  by  defendant,  deponent 
verily  believes  that  defendant  has  a  good  and  substantial  de- 
fence upon  the  merits  to  the  cause  of  action  set  forth  in  the 
complaint,  or  to  some  part  thereof.  (7e) 

[Add  also  reason  why  the  affidavit  is  not  made  hy  the  defend- 
ant^ 

1993.  Countermand  of  Notice. 

[Title  of  the  cause.'] 

Take  notice,  that  I  hereby  countermand  the  notice  of  [desig- 
nating if],  dated  on  the  day  of  last,  and  heretofore 
served  on  you  in  this  action,  [and  I  hereby  offer  to  pay  your 
costs  of  opposing  said  motion.] 

[Date.]  [Signature.] 

[Address.] 

1994.  Notice  of  Settlement  of  Order. 

[Title  of  the  cause.] 

Take  notice,  that  the  order  of  which  the  within  is  a  copy, 

will  be  presented  for  settlement  to  the  Hon.  J.  J.,  the  justice 

who  made  the  same  [or,  to  one  of  the  justices  of  the  court],  at 

on  the  day  of  instant,  at  o'clock  m 

the         '  noon.  [Signature.] 

[Date.] 

[Address.] 

1995.  Motion  or  Order  to  EnUr  Order  Nunc  pro  Tunc.  {V) 
TOommencementof  Notice  of  Motion  as  in  Form  1933  or  of 
Order  as  in  Form  1941,  continuing:]  That  the  order  made 
in  this  cause,  dated  on  the  day  of  ,  18     ,  wlucli  has 

been  drawn  np,lat  by  mistake  omitted  to  be  entered  w,tam 
the'  time  limited  therefor  [by  the  rules  of  this  court],  may  be 
entered  mono  pro  tunc. 


(Jc)  Eule  23.  (0  F^om  2  Newl.  Ch.  Pr.,  245. 
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1996.  Order  Vacating  an  Order  Made  Without  JSFoUoe. 

[Title  of  the  cause.] 

I  hereby  vacate  and  discharge  the  order  [of  arrest]  made  by 
me  in  this  action  on  the  day  of  last. 

[Date.]  [Signature  of  judge.] 

.* 

1997*.  Order  Vacating  an  Order  Made  on  Notice. 

[Title  of  the  cause.] 

On  motion  of  M.  K,  for  ,  and  after  hearing  O.  P.,  for 

,  [or,  and  on  proof  of  service  of  due  notice  of  this  motion, 
and  no  one  appearing]  in  opposition  : 

Oedekedj  that  the  order  [of  arrest]  made  by  me  in  this  ac- 
tion, on  the  day  of  j  18  ,  be,  and  the  same  is 
hereby  vacated  and  discharged, 

[Date.]  -     [Signature  ofjudge^ 

1998.  Precept  to  Collect  Interlocutory  Costs. 

The  peojjle  of  the  State  of  New  York  to  the  sheriff  of  the 
county  of  : 

Wliereas,  an  order  was  made  in  this  action  in  the 
Court,  requiring  A.  B.,  the  [plaintiff],  to  pay  to  Y.  Z.,  the  [de- 
fendant], the  sum  of  dollars,  on  [or  before]  the  day 
of  ,  18  ,  which  order  has  been  duly  entered  in  the  office 
of  the  clerk  of  the  county  of  ;  and  which  sum  is  unpaid, 
and  there  is  now  actually  due  on  said  order  said  sum  of 
dollars,  and  interest  thereon,  fi'om  said  day. 

Yon  ai-o  tlierefore  required  to  satisfy  the  order  out  of  tlie  per- 
sonal property  belonging  to  the  defendant  in  your  county. 

[Bute.]  [Signature  of  attorney i\ 

[Indorsement] 
[Title  of  tlie  cause.] 

Levy  $  witJi  interest  from  the  day  of 

18     ,  and  return  this  precept  witliin  sixty  days  after  its  receipt 
by  yon  to  the  office  of  the  county  clerk  of 

[Address  to  s/ierif.]  [Signature  of  Attorney.] 
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1999.  Supvmons  to  Witness  to  Oim  Deposition  on  Motion  in 

New  York  Superior  Court  or  Common  Pleas,  (m) 
\ Title  of  the  cause.'] 

You  are  hereby  summoned,. at  the  instance  of  the  plaintiff 
[or,  defendant],  to  appear  and  answer  before  me,  at  the  cham- 
bers of  the  Superior  Court  of  the  city  of  New  York,  at  the  City 
Hall,  in  ^aid  city,  on  ,  the  day  of        .  instant,  at 

o'clock  in  the  noon  of  that  day,  to  be  examined  as  a 

witness,  and  make  your  deposition  pursuant  to  the  statute  enti- 
tled, "An  Act  in  Relation  to  the  Superior  Court,  and  Court  of 
Common  Pleas,  of  the  city  of  New  York,"  passed  May  13, 1840, 
in  a  certain  motion  or  proceeding  [for  issuing  a  commission  in 
the  above-entitled  action],  now  pending  in  said  court,  between 
A.  E.,  as  plaintiff,  and  C.  D.,  as  defendant ;  and  in  case  of  your 
refusal  to  attend  and  testify,  you  will  be  deemed  guilty  of  a 
contempt  of  court,  and  ^able  to  pay  all  loss  and  damages  sus- 
tained thereby  to  the  party  aggrieved,  and  forfeit  fifty  dollars 
in  addition  thereto. 

Given  under  my  hand  this         day  of  ,  18     . 

[Address  to  witness.]  [Signature  of  Judge.] 

2000.  Deposition  Taken  Thereon. 

Deposition  of  M.  N.,  who  is  produced,  sworn,  and  examined 
according  to  the  requisition  of  the  annexed  summons  to  attend 
and  testify  before  the  Honorable  J.  S.  B.,  a  justice  of  the  Su- 
perior Court  of  the  city  of  New  York,  in  a  certain  motion  or 
proceeding  pending  between  A.  B.,  plaintiff,  and  Y.  Z.,  de- 
fendant, wherein  the  said  plaintiff  is  required  to  show  cause,  on 
or  before  the  instant,  why  a  commission  should  not  be 

issued  to  examine  witnesses  in  California,  as  prayed  for  in  the 
petition  of  this  defendant,  on  which  said  order  to  show  cause 

(m)  By  ttie    amendment    made    in  to  take  it.     Such  person  may  be  sub- 

1862  {Laws  of  1862,  p.  858,  cli.  460,  poeuaed  and  compelled  to  attend  and 

§  32),  if  necessary  for  a  party  intending  make  it,  as  if  before  a  referee  to  whom 

to  make  or  oppose  a  motion  in  any  it  is  referred  to  try  an  issue, 

court  of  record,  to  have  the  affidavit  of  For  form  of  order  of  reference  to  take 

any  person  who  refuses  to  make  the  testimony,  see  Form  1955, 
jame,  the  court  may  appoint  a  referee 
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was,  on  the  day  of  ?  18    ?  granted  by  the  Honora- 

ble J.  S.,  a  justice  of  said  Superior  Court. 

The  said  M.  N.  being  duly  sworn,  deposes,  answers,  and  says 
[here  give  testirfi,ony.  At  the  close,  the  deposition  should  he 
signed  and  certified  as  fallows']  :  [Signatn/re  ofi  witness.'] 

Subscribed  and  sworn  at  the  cham- 
bers of  the  judges  of  the  said 
court,  at  the  City  Hall,  New 
York  city,  this  day  of  , 

18    ,  before  me. 

[Signature  of  Judge."] 


BOOK   II. 
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CHAPTER  I. 

CONFESSION  OP  JUDGMENT 

_  [The  statement  for  judgment  by  confession  is  to  be  drawn  npon  somewhat 
different  principles  than  those  which  govern  in  framing  pleadings  in  liti- 
gated actions.  Upon  the  one  hand  there  is  no  motive  and  no  opportunity 
for  any  step  adverse  to  the  judgment, — e.  g.,  a  motion  to  strike  out, — ^pre- 
dicated on  the  idea  that  any  of  the  matters  averred  in  the  statement  are 
irrelevant  or  redundant.  On  the  other  hand  the  judgment  is  liable  to 
attack,  at  any  time,  for  any  substantial  defect  of  statement,  on  behalf  of 
judgment-creditors ;  who,  not  being  parties  to  the  proceeding,  are  not  con- 
cluded by  lapse  of  time  or  waiver  of  objections,  such  as  often,  in  a  suit,  cure 
defects  in  pleading.  Conciseness  of  statement  is  less  important  therefore 
in  a  confession,  than  fulness  of  all  requisite  detail.  The  aim  of  the  drafts- 
man should  be  to  supply  every  fact  which,  omitted,  might  draw  the  suffi- 
ciency of  the  statement  in  question. 

Where  the  statement  fails  to  give  the  appropriate  information,  the  judg- 
ment may  be  vacated,  as  fraudulent  and  void,  on  a  motion  made  by  a  junior 
judgment-creditor  of  defendant,  (a)  or  by  a  hona-Jide  purchaser  or  mortgagee 
of  lands  on  which  the  judgment  is  an  apparent  lien.  (J) 

A  distinction  is,  however,  to  be  taken  between  a  motion  made  on  behalf 
of  a  creditor,  and  one  on  behalf  of  the  defendant  himself.  A  statement  in- 
sufficient to  conclude  the  creditor,  may  be  amply  sufficient  as  against  the 
defendant.]  (c) 


(o)  Chappel  v.  Chappel,  12  N.  T.  (3  is  valid  as  between  the  parties  and  as 

Kern),  315.    For  forms  of  motion  to  towards  purchasers  under  it.    MiUer 

vacate,  see  Ante,  pp.  593-594  v.  Earle,  24  N.  Y.,  110. 

(J)   Kendall   v.   Hodgins,    1  Bosw.,  As  to  the  power  of  courts  to  allow 

C59 ;  Norris  «  Denton,  30  Barb.,  117 ;  amendments  in  defective  statements, 

Daly  v.  Matthews,  13  Abbotts'  Pr.,  403,  see  Mann  v.  Brooks,  7  Hmo.  Pr.,  448  ; 

note.  S  Id.,  40 ;  Boydeu  «.  Johnson,  11  Id., 

(c)  See  Moody  v.  Townsend,  3.  Ab-  503 ;  Dean,  J.,  in  Chappel  v.  Chappel, 

lotts'  Pr.,  375 ;  and  Von  Keller  v.  Mul-  12  N.  T.  (3  Kern),  315  ;  Davis  t.  Mor- 

ler.  Id.,  note;  and  even  though  the  ris,  Zl  Barb.,  15%;  Johnson  v.  Feller- 

statement  be  insufficient,  the  judgment  man,  13  How.  Pr.,  21 ;  Von  Beck  s. 


698  ABBOTTS'  FORMS. 


Confession  of  Judgment. 


2001.  General  form p.  698 

2002.  Verification  by  two  defendants 700 

2003.  Verification  wliere  any  matters  in  the  statement  are  alleged 

on  information  and  belief 700 

2004.  Indorsement  of  judgment •  700 

Statements  of  grounds  of  indebtedness  (to  be  inserted  in  Form  2001). 

2005.  Money  lent 701 

2006.  The  same ; — confession  by  corporation 701 

2007.  Another  form ; — loans  at  several  times 701 

2003.  The  same ;— a  fuller  form '.  702 

2009.  For  assuming  to  pay  defendant's  note 703 

2010.  For  purchase  money  of  land 703 

201 1 .  On  a  bond  for  balance  of  purchase  money 702 

.2012.  Goods  sold 703 

2018.  The  same ;— a  fuller  form 703 

2014.  Another  form ; — balance  of  account 704 

20 15.  For  services  of  an  attorney 704  , 

2016.  On  an  account,  for  money,  goods,  and  services 705 

2017.  The  same ; — another  form,  annexing  schedule 705 

2018.  On  promissory  note  or  bill  of  exchange 705 

2010.  On  promissoiy  notes 706 

2030.  The  same ; — given  for  goods  sold 707 

2021.  Upon  a  note  and  costs  of  suit  thereon 707 

2022.  By  an  indorser,  to  his  indorsee 707 

2023.  By  an  indorser,  to  a  remote  indorsee 707 

2034.  For  a  debt  not  yet  due 708 

2025.  For  rent  not  yet  accrued 708 

2030.  On  the  contingent  liability  to  an  accommodation  indorser 

ofanote 708 

2037.  The  same ;— of  a  draft 708 

2028.  The  same; — of  an  acceptance;  the  biU  having  been  ne- 
gotiated   , 709 


2001.  General  Form,, 
\Name  ofl  Couet,  county  of 

A.  B. 

against 

Y.  Z. 

I  [or,  we]  hereby  confess  judgment  in  favor  of  A.  B.,  plain- 
tiff above  named,  for  {d)  dollars  ;  and  authorize  the 

Bhuman,  Id.,  4n% ;  Daly  «.  Matthews,        {cl)  This  should  be  for  the  aggregate 

12  Abbotts'  Pr.,  403,  note;  McKee  v.  of  principal  and  interest,  where  both 

Tyson,  10  Id.,  392 ;  Jessup  v.  Hulse,  29  are  claimed. 
Barb.,  539. 
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entry  of  judgment  therefor  (e)  against  me  [or,  us],  [on  or  after 
the    _        day  of        _    ,18     J.t{/) 

This  confession  of  judgment  is  for  a  debt  now  justly  due  [or, 
a  debt  justly  to  become  due],  from  me  to  the  plaintiff  [or,  if  a 
contingent  lidbility,  say,  is  to  secure  the  plaintiff  against  a  lia- 
bility on  my  behalf],  arising  upon  the  following  facta: 

[Here  state  facts  as  in  any  of  the  following  forms ,'  p.  YOl.J 

[Signature.']  (g) 

[  Yerifcation.] 

County  of  ,  ss. : 

Y.  Z.,  being  duly  sworn,  says  : 

That  the  facts  stated  iu  the  above  confession  are  true.  (7i) 
[Jurat.]  (^)  "  [Signature.] 


(e)  This  form  of  authorizing  the 
entry  of  judgment,  pursuing  the  words 
of  the  statute,  is  the  one  generally 
used.  It  is  sufiBcient,  however,  to  say 
"judgment  is  hereby  confessed  in  this 
cause  for  the  sum  of  dollars." 

Park  «.  Church,  5  Sm.  Pr.,  381.     • 

(/)  The  words  in  brackets  may  be 
inserted  where  the  time  for  entering 
the  judgment  is  postponed. 

A  judgment  on  confession  is  not  de- 
fective because  nearly  a  year  elapsed 
after  the  verification  of  the  statement, 
and  before  the  entry  of  the  judgment. 
There  is  nothing  in  the  Code,  or  other 
provision  of  law,  requiring  the  judg- 
ment to  be  entered  at  any  particular 
time  after  the  confession  and  statement 
are  made.  The  practice,  before  the 
Code,  allowed  a  plaintiff  to  enter  j  udg- 
ment  on  bond  and  warrant  of  attorney 
at  any  time  within  a  year  and  a  day 
after  the  same  was  given.  Curtis  v. 
Corbitt,  25  Sow.  Pr.,  58. 

As  to  whether  the  clerk  can  enter 
judgment  on  a  conditional  offer,  upon 
the  production  of  proof  of  performatce 
of  the  condition,  compare  Hanna  v. 
Dexter,  15  Alibotts'  Pr.,  135 ;  Pinckney 
».  Childs,  7  Bosw.,  6G0 ;  S.  C,  15  Ab- 
botts' Pr.,  137,  note. 


(g)  The  statement  must  be  signed 
by  the  defendant,  and  verified  by  his 
oath.  Code,  §  383.  But  where  the 
written  statement  and  the  affidavit  are 
upon  the  same  page,  a  signatm'e  to  the 
affidavit  alone  is  a  substantial  compli- 
ance with  the  requirement.  Post  v. 
Coleman,  9  Sow.  Pr.,  64;  Purdy  «. 
Upton,  10  J(?.,  494. 

(A)  The  Code  requires  the  statement 
to  be  verified  by  the  defendant's  oath 
(Code,  §  383) ;  but  no  provision  is  made 
for  any  particular  form  of  verification. 

The  form  of  verification  prescribed 
for  pleadings  has  often  been  employed, 
but  the  form  given  in  the  text  is  the 
usual  one,  and  is  sustained  by  School- 
craft 11.  Thompson,  9  Sow.  Pr.,  61. 

Where  the  facts  confessed  are  -svith- 
in  the  defendant's  own  kuowlwidge,  the 
reservation,  "  except  as  to  matters 
therein  stated  on  information  and  be- 
lief," is  unnecessary  and  unmeaning. 
It  is  so  held  to  be,  even  in  connection 
with  pleadings. 

(i)  Where  the  day  of  the  month  in 
the  jurat  was  left  blank,  but  the  affi- 
davit to  oppose  the  motion  to  vacate 
the  judgment  showed  that  the  oath 
was  taken  before  the  judgment  was 
entered,  it  was  held  that  the  omission 
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2002.  Verification  ly  Two  Defendants. 

County  of  ss. 

W.  X.,  and  Y.  Z.,  being  severally  duly  sworn,  say  each  for 
himself,  that  the  facts  stated  in  the  foregoing  confession  are 
true. 

[Jurat.]  [Signataires.] 

2003.  Verification,  Where  any  Matters  in  the  Statement  are 
Alleged  on  Information  and  Belief. 

\As  in  either  preceding  form,  adding  at  the  end:]  except  as 
to  the  matters  therein  stated  on  information  and  belief,  and  as 
to  those  matters,  he  believes  it  to  be  true.  (_;" 

2004.  Indorsement  of  Judgment.  (A) 

\Title  of  the  cause.] 

On  filing  the  within  statement  and 
confession,  it  is  adjudged  by  the  court, 
that  the  plaintiff  do  recover  against  the 
defendant  the  sum  of  dollars,  with 
five  dollars  costs  and  dollars  dis- 

bursements, making  in  all  the  sum  of 
dollars. 

[Signature  of  clerTc.] 


did  not  affect  the  validity  of  tlie  judg-  too  mncli,  it  could  be  reduced  on  de- 
ment. Schoolcraft  «.  Thompson,  7  termining  the  precise  amount ;  and  in 
Mow.  Pr.,  446 ;  and  see  9  Id,.,  61.  The  case  the  plaintiff  should  refuse,  the 
affidavit  may  be  sworn,  it  is  held,  be-  court  would  compel  its  reduction  on 
fore  one  of  the  attorneys  who  are  after-  the  application  of  the  defendant,  or  any 
wards  employed  to  enter  up  the  judg-  other  person  interested  ;  and  the  de- 
ment. Post  v.  Coleman,  9  Mow.  Pr.,  fendant,  on  such  an  affidavit,  could  bo 
64.  convicted  of  perjury ;  he  would  not  be 
( j)  Where,  through  haste  in  prepar-  allowed  to  shield  himself  from  the  con 
ing  the  confession,  or  from  other  causes,  sequences  of  crime  on  the  pretence  that 
the  defendant  is  honestly  unable  to  he  swore  only  to  his  belief,  imless  he 
Bwear  absolutely  to  its  trnth,  a  simple  had  good  groimds  for  his  belief.  Delar 
affidavit  that  he  believes  the  statement  ware  v.  Ensign,  21  Sari).,  85. 
to  be  true,  is  held  sufficient  on  the  (k)  The  Code  prescribes  (§  384)  that 
ground  that  this  can  work  no  injus-  the  statement  may  be  filed  with  a  coun- 
tice,  for  if  the  judgment  should  be  for  ty  clerk,  or  with  a  clerk  of  the  Superior 
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Statements  of  Geounds  of  Indebtedness.     [_To  he  inserted  in 

Form  2001.] 

2005.  Money  Lent.  {I) 

On  or  about  the         day  of  ,•  18     ,  the  plaintiff  lent  or 

advanced  to  the  defendant,  in  cash,  the  sum  of  dollars, 

•which  said  sum  with  interest  thereon  from  the  said        day  of 
,  18     ,  amounting  to        dollars,  is  now  justly  due  by 
the  defendant  to  the  plaintiff,  and  which  said  sums  of  principal 
and  interest  amount  to  the  said  sum  of         dollars. 

2006.  The  Same; — Confession  iy  Corporation. 

Upon  the        day  of  ,  18     ,  the  plaintiff  loaned  to  the 

defendants  the  sum  of  dollars,  borrowed  by  them  to  be  used 
in  {here  state  object  within  the  business  or  special  powers  of  the 
corporation'],  which  sum  so  loaned  the  defendants  then  and 
there  promised  to  repay  with  interest  within  months  there- 

after \or,  on  demand],  but  no  part  thereof  has  been  paid  [ex- 
cept &c.,  ],  which  sum,  with  interest  thereon,  amounts  to 
said  sum  of        dollars. 

2007.  Another  form,  Loans  at  Several  Times,  (m) 

The  said  sum  of  dollars,  is  the  balance  \or,  amount]  due 

the  said  plaintiff  of  various  sums  of  money  lent  and'  advanced 
by  him  to  the  said  defendant  during  the  last  three  years  \pr 

Court  of  the  city  of  New  York,  wlio  it  may  be  made  nunc  pro  tunc,  by  au 

sliaU  indorse  upon  it,  and  enter  in  the  order  of  the  court.    Daly  «.  Matthews 

iudgmenrtook,  a  judgment  of  the  Su-  13  AWott^  Pr.,  403,  m>t.  ■  S.  C,  20 

preme  or  said  Superior  Court  for  the  Sow.  Pf. ,2m 

Lount  confessed,  with  five    dollars  ®  Tl.isformj^.suBtamedby  Jo^ston 

costs     together   with   disbursements.  «.  McAuslaud,  9  ^SSotts"  Pr.,  314 

The 'indorsement  of   judgment    may  (m)  This  form  was  sustained  in  Lyon 

™SSybe  drawn  up  ready  for  ..  Sherman  (14  ^65.««' Pn,  393),  upon 

Slnature  by  the  clerk,  by  the  d.aft^  the  authority  of  Prehgh  t>.  Brink   33 

X  of  the  statement.    The  mere  omis-  N.  F.,  418)  and  Lanning  .Carpenter 

^n  of  the  clerk  to  make  the  indorse-  (30  Id.,  447).    It  is  preferable  to  state 

ment   on  the  statement,  required  by  the  times  and  amounts  of  the  several 

Action  384  of  the  Code,  does  not  affect  advances,  and  of  the  payments  made, 

the  substantial  rights  of  any  party,  and  if  any ;  see  next  form. 
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other  period,  designating  it],  and  includes  interest  upon  sach 
loans  and  advan6es  to  this  date. 

2008.  The  Same  ;—a  Fuller  Form,  (n) 

Between  the        day  of  ,  18     ,  and  this  date,  the  plain- 

tiff has  lent  to  the  defendant  the  sums  of  dollars,  at  the 
times  and  in  the  sums  set  forth  in  a  schedule  annexed,  which  is 
hereby  made  a  part  of  this  statement  [annex  account  givin-g 
dates  and  sums  opposite'],  and  which  sum  with  interest  amoupts 
to  said  sum  of        dollai's. 

[Annex  to  the  statement  an  account  signed  hy  the  defendant.] 

2009.  For  Assuming  to  Pay  DefendamCs  Note.  (  o) 

For  the  said  plaintiff  assuming  the  payment  of  the  sum  of 

dollars,  at  the  Bank  of  ,  on  the  day  of  , 

18     ,  by  which  a  note  of  dollars  made  by  me,  payable  to 

the  order  of  M.  IST.,  at  the  said  bank,  dated  the        day  of 

,18     ,  and  indorsed  by  the  said  M.  IS.,  and  one  O.  P., 

was  paid  and  taken  up. 

2010.  For  Purchase-money  of  Land. 

On  the        day  of  ,  18     ,  at  ,  the  plaintiff  sold 

and  conveyed  to  me  a  piece  of  land  in  the  town  of  ,  county 
of  ,  State  of  ,  known  as  follows :  [very  hrief  descrip- 

tion],  for  which  I  then  promised  to  pay  said        dollars. 

2011.  On  a  Bond  for  Balance  of  Purchase-money,  {p) 

A  bond  of  Y.  Z.  [the  defendant],  dated  December  1st,  1858, 
for  dollars,  given  for  the  balance  of  purchase-money  for  cer- 
tain real,  mill  property,  in  county,  town  of  ,  con- 
veyed by  A.  B.  [the plaintiff ]  to  Y.  Z.  [the  defendant]. 

(n)  This  method  is  sanctioned  by       {p)  This  form  is  sustained  by  Mo- 
Mott  D.  Davis,  15  Sow.  Pr.,  67.  Dowell  v.  Daniels,  88  Bari.,  143. 

(o)  This  form  is  sustained  by  Lan- 
liing  V.  Carpenter,  20  JSf.  T.,  447. 
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2012.  Goods  Sold,  {q) 

The  said  plaintiff,  at  various  times  in  the  years  1854  and  1855, 
sold  and  delivered  {r)  to  me  large  quantities  of  meat,  and  upon 
Buch  sale  there  is  now  justly  due  to  the  plaintiff,  as  aforesaid,  a 
balance  to  the  said  amount  of  *  dollars,  with  interest  thereon 
from  the         day  of  ,  1855.  (s) 

2013.  The  Same  ;— a  Fuller  Form. 

On  the  day  of  ,  18     ,  at  ,  the  plaintiff  sold 

and  delivered  to  us  ten  barrels  of  flour,  one  hogshead  of  mo- 
lasses, ££nd  three  firkins  of  butter ;  for  which  we  agreed  to  pay 
the  sum  of        dollars,  within         months  thereafter. 

On  the         day  of  ,  18     ,  at  ,  the  plaintiff  sold 

and  delivered  to  us  ten  pieces  of  linen  sheetings,  and  twelve 
pieces  assorted  calicoes,  for'  which  we  agreed  to  pay  the  sum  of 
dollars,  within         months  thereafter. 

(g)  This  form  is  sustained  by  Neus-  in  a  bill  of  particulars.    Schoolcraft  v, 

banm  'o.  Keim,  34  If.  Y.,  335 ;  School-  Thompson,  9  Bow.  Pr.,  61 ;  Davis  v. 

craft  •».  Thompson,  9  How.  Pr.,  61 ;  Morris,  31  Barb.,  153 ;  Hoppocb  v.  Do- 

Lyon  11.  Sherman,  14  Abbotts'  Pr.,  393 ;  naldson,  13  Sow.  Pr.,  141 ;  Gandal  «. 

and  McKee  «.  Tyson,  10  Abbotts'  Pr.,  Finn,  33  Barb.',  653. 

393.    But  it  would  be  insufficient,  if  it  (r)  Merely  saying  goods  "  furnished" 

did  not  show  within  what  period  the  or  "  delivered,"  was  held  in  Purdy  v. 

goods  were  famished.  McKee  v.  Tyson,  Upton,  10  Sow.  Pr.,  494,  to  be  insuffi- 

supra.    It  is  well  settled  that  a  mere  cient,  because  the  creditors  have  a  right 

general  statement  of  indebtedness  for  to  know  whether  defendant  took  the 

goods  sold  is  not  sufficient,  even  though  property  upon  a  contract  of  sale,  and 

it  were  sufficient  to  sustain  a  judgment  became  liable  by  reason  of  that  fact,  or 

in  an  action.    Moody  v.  Townsend,  3  whether  he  took  it  upon  some  other 

Abbotts'  Pr.,  375.    And  it  is  not  aided  contract  and  became  liable  upon  some 

by  alleging  an  account  between  the  other  fact. 

parties.    Boyden  v.  Johnson,  11  Sow.  (s)  It  is  not  necessary  to  state  that 

Pr.,  503.    Upon  the  other  hand,  it  is  the  price  was  not  paid,  or  that  it  la 

not  essential  to  furnish  all  the  minute-  justly  due,  or  to  become  due.    I;anniug 

ness  of  detail  which  would  be  requisite  v.  Carpenter,  30  ilT.  Y..  458. 
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2014.  Another  Form; — Balance  of  Account. 

The  balance  due  on  an  account,  for  goods  sold  by  the 
said  A.  B.  to  me  the  said  Y.  Z _    $500.00 

Said  goods  were  sold  as  above  mentioned  by  the  said 
A.  B.  to  the  said  T.  Z.,  at  the  Itore  of  the  said  A.  B., 
in  the  city  of  ,  and  consisted  of  liquors,  which 

were  received  by  the  said  T.  Z.  at  the  several  times 
they  were  purchased,  and  used  by  him  in  his  hotel,  in 
said  city,  and  the  same  were  all  delivered  at  various 
times,  between  the        day  of  ?  18     ,  and  the 

day  of  5  18     ,  during  which  time  the  amount  of 

liquors  so  sold  by  the  said  A.  B.  to  the  said  Y.  Z.  was- 
$1250.00.    And  between  the        day  of  ,  and  the 

day  of  )  18     ,  the  said  Y.  Z.  paid  to  the  said 

A.  B.,  on  the  above  account,  at  different  times,  sums  of 
money  in  small  amounts,  amounting  in  all  to  $750.00. 

And  the  said  A.  B.  claims  interest  on  the  said  bal- 
ance of  account  from  the  day  of  j  18  ,  which 
is  six  months 17.60 


$517.50 

2015.  For  Services  of  An  Attorney.  {{) 

In  the  month  of  ?  18     ,  the  plaintiff,  being  an  attorney 

and  counsellor  of  the  Supreme  Court,  was  retained  by  me  to 
commence  and  prosecute  a  suit  against  one  M.  IsT.,  and  between 
that  time  and  the         day  of  ?  18     ,  he  rendered  profes- 

sional services  to  me  in  the  commencement  and  conduct  of  said 
suit,  (m) 

In  the  month  of  j  18     ,  said  plaintiff  was  retained  by 

me  and  acted  as  counsel,  aided  and  assisted  in  the.defence  of  a 
suit  brought  against  me  by  one  O.  P. 

{t)  This  fonn  is  sustained  by  Steb-  sucli  suit  was  really  prosecuted,  and  tlie 

bins  1).  East  Society  of  M.  E.  Cliurcli,  services  of  plaintiff  rendered, — e.  g.,  by 

13  Mow.  Pr.,  410.  stating  what  judgment  was  recovered, 

(m)  If  any  further  information  can  be  where  docketed,  &c.,  it  will  be  well  to 

here  conveniently  added,  calculated  to  give  it. 
aid  a  creditor  in  satisfying  himself  that 
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Said  services  were  reasonably  worth  the  sum  of  dollars 
[which  became  due  on  the  day  of  >  18     ,  interest 

whereon  to  date  is        dollars]. 

2016.  On  an  Account,  for  Money,  Goods  and  Services,  {v) 

I  have  received  from  the  plaintiff,  for  my  benefit,  the  follow- 
ing money,  goods,  and  services,  of  the  value  and  at  the  times 
stated,  as  follows : 

1860. 
June     1.  Wheat  delivered  at  niiy  store  in  ,         .  $402.12 

July     6.  Barrels  delivered  at  ,  .         .        .     124.25 

"  18.  Flour  delivered  at  ,  ...  605.00 
Aug.  10.  Cash, SO-00 

"     20.  Transportation  of  my  goods  from        to        ,      37.63 

I  have  paid  or  delivered  to  the  plaintiff,  on  account  thereof, 
the  following  moneys,  or  goods,  of  the  value  and  at  the  times 
stated,  as  follows : 

1860. 

Aug.  18.  Cash, $34.00 

Oct.   10.  Groceries, ^2.00 

2017.  The  Same  ;— Another  Form  Annexing  Schedule. 

I  have  received  of  the  plaintiff,  to  ray  benefit,  the  money, 
goods  and  services,  and  of  the  value  and  at  the  times  stated  in 
account,  of  which  a  copy  is  annexed  as  a  part  of  this  statement ; 
and  t£ere  is  now  due  thereupon         dollars,  with  interest  from 

the         day  of  •  .       ■,  t,    ^  ^    ^     ^i 

[Annex  to  the  statement  an  aocoimt  signed  by  defendant.^ 

2018.  On  Promissory  Note  or  Bill  of  Exchange,  (w) 
On  the  day  of  18    ,  at  ,  I  made  and  de- 

livered to  the  defendant,  my  promissory  note  [or,  my  accep- 
tance of  a  bill  of  exchange],  of  which  the  followmg  is  a  copy. 
[Copy  of  the  note.] 

M  This  form  is  from  the  Eeporf  of  (.w)  A  statement  which  sets  forth  as 
tneCommisL^s  oftUe  Me,  p.  347.       the  facts  out  of  which  themdehtedness 
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\_State  the  indebtedness  for  wTiioh  note  was  given,  e.  g.,  thus  '] 
The  consideration  of  said  note  [or  acceptance]  was  a  loan  of 
dollars  made  by  the  plaintiff  to  me,  on  the  day  of 

18     ,  at  ,  which  sum  I  then  and  there  promised 

to  repay  with  interest,  within  months  thereafter  \or,  on 

demand] ;  and  to  secure  the  payment  of  which  sum  said  note 
[or,  acceptance]  was  given. 

2019.  On  Promissory  Notes,  {x) 

One  promissory  note,  given  by  me  to  said  plaintiff,  on  the 

day  of  18     ,  for  dollars,  borrowed  money, 

on  which  is  indorsed  dollars,  said  note  due  when  given. 


arose,  merely  the  making  of  a  promis- 
sory note  to  the  plaintiff  by  the  defend- 
ant, is  not  sufficient.  The  loan,  or  other 
consideration,  for  which  the  note  was 
made,  should  be  stated  as  constituting 
the  debt.  The  note  is  at  best,  even  be- 
tween the  parties  to  it,  but  presump- 
tive evidence  of  a  debt.  The  maker 
does  not  become  indebted  by  the  mere 
execution  of  a  written  promise  to  pay 
the  money.  His  obligation  arises  out 
of  facts  dehors  the  instrument  and  an- 
tecedent to  or  accompanying  its  execu- 
tion. A  promissory  note  without  con- 
sideration binds  no  one.  The  statute 
looks  not  to  the  evidence  of  the  de- 
mand, but  to  the  facts  out  of  which  it 
originated ;  in  other  words,  to  the  con- 
sideration which  sustains  the  promise. 
The  law  requires  this  to  be  concisely 
set  forth  in  the  statement  ;  and  in  this 
way  only  does  the  provision  furnish 
any  additional  security  to  creditors 
against  a  fraudulent  combination  of 
the  parties  to  the  judgment.  Chappel 
V.  Chappel,  13  N.  T.  (3  Kern),  315. 

In  respect  to  the  form  in  which  a 
confession  of  this  description  is  to  be 
drawn,  the  approved  way  is  to  confess 
the  judgment  on  the  note,  stating  the 
original  indebtedness  by  way  of  show- 
ing the  note  to  be  valid  and  binding  ; 


instead  of  basing  the  judgment  on  the 
original  indebtedness,  and  then  pro- 
ceeding to  state  the  making  of  the 
note. 

It  vrill  be  advisable  to  set  out  the 
consideration  of  the  note  with  nearly 
the  same  detail  which  woidd  be  given 
in  case  no  note  had  been  made,  and  the 
judgment  were  to  be  confessed  on  the 
original  debt,  though  somewhat  more 
brevity  may  be  adopted.  Enough  at 
all  events  should  be  stated  to  enable  a 
creditor  to  satisfy  himself  that  the  note 
was  given  in  good  faith,  and  for  a  con- 
sideration, such  as  supports  it  against 
his  claims.  It  is  not  sufficient  to  state 
that  the  note  was  "  given  for  goods 
sold  and  delivered."  Moody  u.  Town- 
send,  3  Abbotts'  Pr.,  375.  But  where 
the  statement  was  that  the  note  was 
given  for  a  quantity  of  coal  purchased 
of  the  plaintiff  for  the  use  of  the  Brain- 
ard  House,  which  the  defendant  had 
been  and  then  was  keeping, — it  was 
held  that  the  statement  was  sufficient. 
The  fact  that  the  defendant  gave  his 
note  for  it  was  sufficient  to  show  that 
he  was  the  purchaser.  Po^t  v.  Cole- 
man, 9  Sow.  Pr.,  64. 

(x)  This  form  is  sustained  by  Lan- 
ning  V.  Carpenter,  30  N".  T.,  447. 
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Also  one  promissory  note  of  dollars,  made  by  me,  and 

dated         ,18     ,  due  when  given,  and  now  owned  by  said  de- 
fendant, tLe  same  be>ng  given  for  borrowed  money. 

2020.  Tki  same  / — Given  for  Goods  Sold. 

On  a  promissory  note,  dated  on  the  day  of     •        18     j 

given  by  me  to  the  said  plaintiff,  for  the  price  of  one  hundred 
barrels  of  flour,  theretofore  and  about  the  month  of  , 

18     J  sold  and  delivered  by  said  plaintiff  to  me. 

2021.    Upon  a  Note  and  Costs  of  Suit  Thereon,  {y) 

A  promissory  note,  made  by  the  defendants  to  the  plaintiff, 
dated  the        day  of  ,  18     ,  in  the  sum  of  dollars, 

with  interest,  that  amount  of  money  having  been  received  by 
the  defendants  of  the '  plaintiff  [under  a  promise  to  repay  it 
with  interest],  and  upon  which  there  is  this  day  due  the  sum  of 
dollars,  together  with  dollars  now  due  the  plain- 

tiff from  the  defendants,  as  costs  in  an  action  brought  against 
the  defendants  by  the  plaintiff,  on  said  promissory  note,  in  the 
Court,  which  suit  is  now  discontinued  by  the  plaintiff 
upon  this  confession  of  judgment  to  him  by  the  defendants. 

2022.  By  an  Indorser,  to  Ms  Indorsee. 

In  consideration  of  [state  consideration,  as  in  other  cases'] 
on  the  day  of  ,  18     , 1  indorsed  to  the  plaintiff  a 

promissory  note,  before  its  maturity,  which  note  was  made  by 
one  M.  IN".,  bearing- date  on  the  day  of  ,  18     ,  at 

,  for  the  sum  of  dolltrs,  payable  to  [my  order], 

on  the  day  of  j  18       [or,  days  after  date]  ; 

and  the  same  was  thereafter  dishonored,  and  remains  unpaid. 

2023.  By  an  Indorser,  to  a  Remote  Indorsee. 

I  indorsed  and  negotiated,  before  its  maturity,  a  bill  of  ex- 
change, made  by  one  M.  N.,  bearing  date  on  the  day  of 
,18     ,  at                    whereby  said  M.  JST.  required  one 


(y)  This  form  is  sustained  by  Freligh  v.  Brink,  23  N.  T.,  418. 
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O.  P.  to  pay  to  [my  order]  dollars,  [  days  after 

sight  thereof]  which  bill   was  afterwards  transferred  to  the 
plaintiff,  and  has  been  dishonored,  and  remains  unpaid. 

2024.  For  a  Debt  Not  Yet  Due.  {a) 

[State  facts,  as  in  otTier  cases,  adding  /]  And  this  confession 
of  judgment  is  made  to  secure  the  plaintiff  in  case  of  non-pay- 
ment of  the  said  sum  when  due. 

2025.  For  Bent  Not  Tet  Accrued. 

I  heretofore  entered  into  an  agreement  [in  writing]  with  the 
plaintiff,  whereby  he  leased  to  me  and  I  hired  from  him  the 
dwelling-house  in  ,  known  as  No.         ,  street 

[or  otherwise  briefly  describe  the  leasehold  property],  for 
year    from  the  day  of  ,1?>     ,  at  the  annual  rent  of 

dollars,  payable  quarterly  on  the  last  days  of 
and  in  each  year. 

That  during  the  quarter  which  will  expire  on  the  day 

of  •  next,  I  have  had  possession  of  said  house  under  the 

said  agreement,  but  no  part  of  the  rent  reserved  therefor  has 
been  paid  [except,  &c.]  but  the  sum  of  dollars  will  be- 

come due  therefor  on  the  day  of  j  18     ,  aforesaid. 

2026.  On  the  Contingent  Liability  to  an  Accommodation  In. 
dorser  of  a  Note,  {b) 

The  sura  of  dollars  is  to  indemnify  the  said  A.  B.  [the 

plaintiff]  against  all  liabilities  on  a  note  made  by  the  said  Y: 
Z.  [the  defendant]  for  dollars,  payable  at  the  [naming 

the  banlc],  and  dated  on  or  about  the         day  of  »  18     , 

and  due  on  or  about  the    *     day  of  ,  18     ,  which  said 

note  was  indorsed  by  the  said  plaintiff,  A.  B.,  for  the  benefit  of 
the  said  defendant,  T.  Z. 

2027.  The  Same  ;—of  a  Draft,  (e) 
My  draft  upon  [naming  drawees]  of  the  city  of  , 

(a)  As  to  when  judgment  may  be  (J)  This  form  is  sustained  by  Healy 

confessed  to  secure  the  repayment  of  «.  Preston,  14  Mow.  Pr.,  30. 

future  advances,  see  TruBCOtt  «.  King,  (c)  This  form  is  sustained  by  Dow  s 

6  N.  r.  (a  Bern.),  147,  Platner,  16  if.  T..  562. 
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dated  the  day  of  ?  18     ,  payable  at  sixty  days  from 

date,  for  eight  hundred  dollars,  and  indorsed  by  said  A.  B. 
[the  plaintiff "[  as  my  surety  and  for  my  benefit. 

2028.  The  Same  j — of  (in  Acceptance  /  the  Bill  having  ieen 

Negotiated. 

On  the  day  of  ,  18     ,  at  ,  the  plaintiff 

accepted  a  certain  bill  of  exchange  for  dollars,  made  by 

me,  dated  the  day  of  5  18     ,  and  payable 

days  after  the  date  thereof,  to  my  order,  and  then  and  there 
delivered  said  acceptance  to  me  to  be  used  for  my  benefit. 

[On  the     '      day  of  ,18,1  procured  said  acceptance 

to  be  discounted  by  one  M.  IT.,  who  paid  me  the  said  sum,  de- 
ducting legal  interest  thereon  for  the  time  the  said  note  then 
had  to  I'un.]  {p) 


(p)  This  paragraph  should  be  inserted  tion  should  be  negotiated  for  value,  in 

■when  the  note  has  been  in  fact  negoti-  order  to  create  a  contingent  liability  on 

ated.    It  is  not   necessary,  however,  which  a  judgment  may  be  confessed, 

that  a  note  indorsed  for  accommoda-  Hesiy  11.  Preston,  14  Mow.  Pr.,  20. 
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CHAPTEK  II. 

SUBMISSION  OP  CONTROVERSY  WITHOUT  ACTION. 

2039.  Statement  of  case p.  710 

3030.  Verification 711 

2031.  Judgment .- 711 

2029.  Statement  of  Case. 

[Entitle  as  if  Case  Agreed  upon  in  a  Controversy 

m  an  action.]  Submitted  Without  Action. 

A.  B.  claims  to  recover  of  T.  Z.  dollars  \pr  otherwise], 

and  Y.  Z.  resists  said  claim. 

The  following  are  the  facts  upon  which  the  said  controversy 
depends.  [Sere  state,  as  conoisely  as  im,ay  l>e,  all  the  facts 
important  either  as  the  ground  of  the  claim  or  of  the  de- 
fence.] {a) 

l^one  of  the  admissions  herein  contained  are  in  any  wise  to 
affect  either  party,  or  to  be  regarded  as  made,  except  for  the 
purpose  of  this  submission  of  this  controversy. 

(a)  In  the  preparation  of  the  case  for  can  any  new  facts  he  introduced  except 
the  submission  of  a  controversy  with-  by  consent ;  nor  can  any  disputed  mat- 
out  action,  form  is  comparatively  ter  that  may  afterwards  arise  be  re- 
xmimportant,  as  there  is  no  proceeding  ferred  for  determination  by  a  referee  or 
which  can  be  taken  against  the  case  jury. 

for  defect  of  form.    If  it  clearly  shows  The  case  being  once  agreed  upon  and 

an  intent  to  submit  the  controversy  submitted,  the  court  can  only  proceed 

and  discloses  all  the  facts  necessary  to  to  hear  and  determine  the  controversy 

u  just  determination  of  it,  the  case  is  upon  the  case  as  it  stands  and  as  they 

sufficient.    But,  upon  the  other  liand,  construe  it.      See  Lang  v.   Eopke,  1 

it  is  highly  important  that  each  party  Duer,  701 ;  Neilson  «.  Commercial  Mu- 

should  procure  every  fact  important  to  tual  Ins.  Co.,    8  Id.,  455.    And   the 

his  claim  or  defence  to  be  incorporated  omission    of    any    fact    important   to 

in  the  case.     Thei'&  is  no  power  of  either  party  is  incurable  except   by 

amendment  in  these  proceedings ;  nor  consent  of  his  adversary 
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The  questions  submitted  to  the  court  upon  this  case  are  as 
follows:  [Shre  state  accurately  all  questions  intended  to  be 
raised  on  t/ie  facts  submitted;  (5)  e.  ff.,  thus ;] 

I.  Was  the  notice  of  protest  which  was  mailed  on  the 

"^y  °^  )  18     ,  to  Y.  Z.,  sent  in  time  to  charge  him  as 

mdorser  ? 

If  this  question  is  answered  in  the  affirmative,  then  judgment 
is  to  be  rendered  against  the  said  Y.  Z.  for  the  whole  amount 
claimed. 
,  If  this  question  is  answered  in  the  negative,  then 

II.  Did  the  promise  made  bj  Y.  Z.  to  A.  B.,  on  the 

'^y  of  ,  18     ,  that  he  would  pay  the  note,  render  him 

liable  to  pay  the  same  ? 

If  thig  question  is  answered  in  the  affirmative,  then  judgment 
is  to  be  rendered  against  Y.  Z.  for  the  whole  amount  claimed. 

If  answered  in  the  negative,  judgment  is  to  be  rendered  in 
favor  of  A.  B.  for  his  costs. 

[Date.]  [Signature  of  both  parties.] 

2030.  Verif  cation. 
[  Venue.'] 

A.  B.  and  T.  Z.,  being  duly  severally  sworn,  say,  each  for 
himself,  that  the  controversy  mentioned  in  the  foregoing  case 
is  real,  and  the  proceedings  in  good  faith  to  determine  the 
rights  of  the  parties.  [Signatures.] 

[Jprat.] 

2031.  Judgment. 

[Title  of  the  cause.]  [At  a  general  term.,  c&c] 

A  case  agreed  between  the  parties  above-named,  without 
action,  dated  the  day  of  >  18     ,  and  duly  verified, 

having  been  submitted  to  this  court,  and  after  hearing  M.  N., 
for  the  said  A.  B.,  and  O.  P.,  for  the  said  Y.  Z.,  and  due  delib- 
eration having  been  had  thereon  : 

It  is  Adjdd&ed  [here  state  relief  granted  as  in  other  Judg- 
ments;  see  Forms  1166-1809]. 

(6)  It  is  not  expressly  required,  but  stated  so  as  to  show  what  judgment  is 

is.  very  desirable^  that  the  case  should  to  be  rendered  according  to  the  various 

state  the  precise  questions  to  be  deter-  answers  which  may  be  given, 
mined.     These   questions   should   be 
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CHAPTEK  m. 

CERTIOEAia. 

2033.  Affidavit  to  move  for  certiorari p.  713 

2033.  Notice  of  motion 713 

3034.  Writ  of  certiorari,  to  review  removal  of  oflSoer 714 

3035.  Indorsement  of  writ  of  certiorari 715 

3036.  Writ  of  certiorari,  to  review  proceedings  in  insolvency 715 

2037.  Return  of  county  judge  to  tlie  foregoing 716 

3038.  Assignment  of  errors 717 

2039.  Joinder  in  error 717 

3040.  Judgment  record  of  reversal  on  certiorari 718 

2041.  The  same  ; — of  affirmance 719 

2043.  Petition  for  certiorari  in  aid  of  writ  of  error,  alleging  diminution  of 

record 719 

2043.  Writ  of  certiorari  issued  thereon 721 

2044.  Indorsement  thereof 723 

2045.  Return  thereto 732 


2032.  Affidavit  to  Move  for  Certiorari,  {a) 

[  Venue.] 

M.  N.,  being  duly  sworn,  says :  [Here  set  forth  the  facts 
showing  the  ground  of  the  application,  e.  g.,  thus ;] 

I.  That  a  writ  of  habeas  corpus,  and  also  a  writ  of  certiorari, 
were  issued  on  or  about  the  day  of  ,18     ,  by  Hon- 

orable J.  J.,  one  of  the  justices  of  the  Supreme  Court  of  the 
State  of  New  York,  returnable  before  him,  directed  respective- 
ly to  and  ,  requiring  them  to  produce  before  said 
justice  the  body  of  M.  N.  detained  by  him  the  said  ,  witli 
the  time  and  cause  of  his  imprisonment,  and  to  certify  fully 
and  at  large  the  records  and  proceedings  had  and  taken  in  and 
about  such  imprisonment. 

(d)  The  affidavit  should  not  in  gen-  judgment  it  is  not  objectionable  to 
eral  he  entitled,  although  where  the  entitle  it  in  the  court  below.  Whitney 
certiorari  is  sought  tc  review  a  justice's    v.  Warner,  2  Oow.,  499. 
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II.  That  returns  were  duly  made  to  said  writs  by  which  it 
appeared  that  [&c. ;  stating  Iriefly  their  substance ;]  and  that 
Siich  returns  were*  traversed,  and  such  proceedings  thereupon 
had  that  said  justice  remanded  said  M.  ]S". 

III.  That  the  order  and  direction  of  said  justice,  remanding 
said,  prisoner,  was,  as  deponent  believes,  erroneous,  and  said 
prisoner  should  have  been  discharged,  inasmuch  as  [ajpecifying 
error],  and  that  his  commitment  was  wholly  without  jurisdic- 
tion and  void.  [Signature:] 

0  [Jurat.] 

2033.  Notice  of  Motion  for  Certiorari.  (5) 

Take  notice,  that  on  an  affidavit  of  which  the  within  is  a 
copy  \or,  of  which  a  copy  is  annexed],  the  undersigned  will 
move  the  Supreme  Court  of  ]S"ew  York,  at  a  special  term  to  be 
held  at  ,  on  the  day  of  ?  18     ,  at 

o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can 

be  heard,  for  the  allowance  of  a  writ  of  certiorari  [here  state  the 
object,— e.  g.,  thus:]  requiring  you,  the  Mayor,  Aldermen,  and 
Commonalty  of  the  city  of  ,  to  certify  and  return  all 

papers,  petitions,  documents,  and  proceedings  under  your  con- 
trol, concerning  the  construction  of  a  suspension  bridge  across 
the  river,  or  relating  to  any  assessment  for  the  construc- 

tion of  such  bridge  upon  which  any  action  has  been  had  by 
you.  [Signature.] 

[Date.] 

[Address.]  (c) 

(5)  III  general,  notice  of  tlie  applica-  ceedings  of   a  municipal  corporation, 

tion  for  tlie  -mrit  is  not  necessary ;  but  must  be  directed  to  the  corporation  by 

the  court,  instead  of  granting  it  in  the  its  corporate  style,  and  not  to  an  officer 

first    instance,  sometimes    makes    an  of  the  board,  or  one  of  its  committees, 

order  to  show  cause  why  it  should  not  Starr  v.  Trustees  of  Rochester,  6  Wend., 

issue.     It  is  held,  however,  that  the  5Cd ;  and  see  Exp.  Mayor  of  Albany,  23 

writ  should  not  issue  to  a  municipal  Id.,    277.    A    certiorari    intended    to 

corporation  to  remove  the  proceedings  bring  up  the  proceedings  in  laying 

upon  an  assessment,  without  notice  and  Out  a  street,  and  which  is  dii-ected  not 

a  full  opportunity  for  the  respondent  to  only  to  the  trustees  of  the  corporation, 

show  cause  against  it.    People  v.  City  but  also  to  the  assessors,  and  to  /the 

of  Rochester,  31  Bari.,  650  ;  Bogart  ».  president  of  the  board,  is  multifarious. 

Mayor,  &c.,  of  New  York,  7  Gow.,  158.  Starr  v.  Trustees  of  Rochester,  C  Wend., 

(fi)  A  ceitioraii  to  review  the  pro-  504. 
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2034.   Writ  of  Gertiora/ri,  to  Beview  Bemoval  of  Offic&r. 

The  People  of  the  State  of  New  York, 

rQ        1     To  the  Board  of  Police  of  the  Metropolitan  Police 

t^^^^-J        District,  (c^) 

"Wheeeas,  we  have  understood  that  lately  before  you,  or  a 
majority  of  you,  composing  at  the  time  a  Boai-d  of  Police  of  the 
Metropolitan  Police  District,  pursuant  to  an  Aci  entitled  "  An 
act  to  establish  a  Metropolitan  Police  District,  and  to  provide 
for  the  government  thereof,"  passed  April  15,  1857,  such  pro- 
ceedings have  been  had  that  you,  or  a  majority  of  you,  have 
irregularly  and  without  authority  or  jurisdiction  in  the  premi- 
ses, discharged,  dismissed,  and  removed  from  office,  E.  G.,  a 
policeman  duly  appointed  and  holding  office  in  the  16th  Patrol 
District  or  Precinct,  in  the  city  of  New  York ;  and  whereas,  it 
is  alleged  by  said  G.,  that  your  proceedings  have  been  ir- 
regular, without  authority,  and  in  violation  of  the  provisions  of 
the  act  aforesaid,  and  expressly  in  violation  of  the  seventh  sec- 
tion thereof,  and  of  tlie  6th  and  7th  Eules,  entitled  Eules  and 
Regulations  for  the  Government  of  the  Board  of  Police,  adopted 
and  established  by  said  Board  of  Police,  pursuant  to  the  pro- 
visions of  said  act,  and  in  force  and  being  at  the  time  of  said 
removal  of  said  E.  G.,  of  which  the  following  are  copies,  namely : 
[copies  of  rules],  {e) 

And  we  being  willing  for  certain  reasons  that  all  the  pro- 
ceedings concerning  said  dismissal,  discharge,  and  removal 
from  office  of  said  E.  G.  before  you  remaining,  with  all  the 
proceedings  thereto  appertaining,  should  be  certified  and  rei 
turned  by  you,  into  our  Supreme  Court,  before  our  justices 


So  a  certiorari  to  review  proceed-  proceedings  of  a  board  of  oflScers  before 

lugs  had  before  Supreme  Court  com-  tbe  court,  should  be  addressed  to  the 

missioners  in  New  York  street-cases,  board  ;  and  not  to  the  members  of  the 

should  not  be  directed  to  the  corpora^  board,    individually.      People  ex  rel. 

tion.    Bogart  «.  Mayor,  &c.,  of  New  Gambling  ii.  Cholwell,  6  Abbotts'  Pr., 

York,  7  Gow.,  158.    But  it  may  be  151. 

proper,  under  the  statutes  relating  to  (e)  The  writ  should  show  that  some 

many  such  corporations,  to  serve  the  person  is  aggrieved,   and    recite   hia 

notice  of  motion  on  their  law  officer,  complaint.    Exp.  Mayor  of  Albany,  23 

instead  of  on  the  Mayor.  Wend.,  377. 

(cZ)  A  writ  of  certiorari  to  bring  up 


SPECIAL  PEOCEEDINGS.  715 

Certiorari. 

thereof,  at  a  general  term  of  said  court,  to  be  held  at  ,  in 

,  on  the  day  of  next — ^Do  command  you, 

that  you  certify  and  return  into  our  said  Supreme  Court,  be- 
fore our  said  justices  thereof,  at  a  general  term  of  said  court,  to 
be  held  at  the  place,  and  on  the  day  last  aforesaid,  at  the  opening 
of  the  court  on  that  day,  all  the  proceedings  concerning  the 
said  dismissal,  discharge,  and  removal  from  offtce  of  the  said 
E.  G.,  had,  and  taken  by,  and  remaining  before  you,  so  that 
our  said  court  may  further  act  thereon  as  of  right  and  ac- 
cording to  law  ought  to  be  done ;  and  have  you  then  there  this 
writ. 

Witness,  J.  J.,  Esq.,  chief-justice  of  our  said  Supreme  Court, 
at  in  5  the  day  of  ,  18     . 

By  the  Court. 

ISignature  of  attorney.]  [Signature  of  derJc.'} 

2035.  Indorsement  of  Writ  of  Certiorari.  (/) 
On  the  application  of  M.  N.,  attorney  for  A.  B.,  and  upon 
his  affidavit,  dated  the  ,  day  of  ,  18     , 1  allow  the 

within  writ  of  certiorari  to  issue.  {Signature  of  judge.] 

2036.  Writ  of  Certiorari  to  Remew  Proceedings  in  Insolvency. 

The  people  of  the  State  of  New  York, 

To  [naming  the  judge],  county  judge  within  and  for  the 

county  of  ■  (g)  ^      a    -o       a  n 

Whereas,  it  has  been  represented  unto  us  by  A.  B.  and  O. 
D    that,  upon  the  petition  of  one  M.  K,  bearing  date  the 
day  of  last,  such  proceedings  were  had  before  you,  that 

on  the  dav  of  last,  you  granted  a  discharge  to  the 

said  M.  N.,  purporting  to  discharge  him  from  all  his  debts  pur^ 

(  f)  A  copy  of  an  order  aUowing  tlie  rected  to  sucli  judge.  And  foUowing 
Ju  Bhtuld  be  served  with  it,  or  tliere  the  old  practice,  it  is  regular  also,  to 
Znld  be  an  indorsement  on  the  writ    make  the  writ  of  certiorari  returnable 

lo  'Wenam.    For  .  .u^fied  allow-    lZ:7,,^tJ.r,st\Zi 

^'^S  rcertilStsued  to  review  the  I  rel.  Caldwell .  ^^r^^J^^^^^ 

deSmination  of  a  judge  in  a  proceed-  S  C    svb  nam.  Caldwell  s  Case,  13  Ai- 

'in.  out  of  court,-«.  g.,  -  discharge  Mts  Pr.,  405. 
ujron  a  habeas  corpus— is  properly  di- 
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suant  to  the  provisions  of  the  statute  authorizing  an  insolvent 
debtor  to  be  discharged  from  his  debts ; 

And  vv'hereas,  it  is  alleged  by  said  relators,  that  in  said  pro- 
ceedings, and  in  granting  said  discharge,  you  proceeded  irreg- 
ularly and  without  authority  or  jurisdiction  in  the  premises,  to 
the  great  damage  of  them,  the  said  relators,  and  that  said  dis- 
charge is  null  and  void. 

And  we,  being  willing  to  be  certified  of  said  discharge  by 
you  granted,  and  said  petition,  and  all  proceedings  upon  which 
said  discharge  was  founded :  Do  command  you,  that  you  certi- 
fy and  return  into  our  Supreme  Court,  before  our  justices 
thereof,  at  a  general  term  of  said  court,  to  be  held  at  the  City 
Hall,  in  the  city  of  ,  on  the  day  of  next, 

said  discharge  by  you  granted  as  aforesaid,  together  with  said 
petition,  and  all  the  proceedings  upon  wliich  said  discharge 
was  founded,  and  all  things  touching  and  concerning  the  same, 
so  that  our  said  court  [c&o.,  conclude  and  indorse  as  in  forms 
Receding]. 

2037.  lieturn  of  County  Judge  to  the  Foregoing. 

To  the  Supreme  Court. 

In  obedience  to  the  writ  of  certiorari,  hereto  annexed,  I  cer- 
tify and  return,  that  on  the  day  of  j  18  ,  M.  E". 
presented  to  the  undersigned  his  petition  in  insolvency,  state- 
ment of  account,  and  other  papers,  all  of  which  are  hereto  an- 
nexed, and  form  a  part  of  this  my  return ;  that  upon  said 
papers  I  granted  an  order  requiring  the  creditors  of  said  M.  N. 
to  show  cause  before  me,  on  the  day  of  18  , 
which  order  is  also  annexed.  That  on  the  day  of 
said  M.  N.,  by  his  attorney,  presented  the  proofs  of  publication 
and  service  of  notice,  which  papers  are  also  annexed ;  that 
upon  the  presentation  of  such  proofs,  I  granted  an  order  direct- 
ing said  M.  E".  to  execute  an  assignment  of  his  property,  which 
order  is  hereto  annexed;  that  subsequently,  and  upon  the  same 
day,  the  said  M.  K  presented  a  certificate  of  the  county  clerk 
that  the  assignment  had  been  duly  recorded  ;  whereupon,  I 
granted  a  discharge,  a  copy  of  which  is  hereto  annexed. 

All  of  which  is  respectfully  submitted. 

[Date.]  [Signature  of  judge.'] 
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2038.  Assignment  of  Errors,  (h) 
Supreme  Court,  county  of 


The  People  on  the  relation  of 
A.  B.  and  C.  D. 


against 


At  a  general  term  of  the  said  court,  held  at  ,  county  of 

,  on  the  day  of  ,  18     .     Present,  [nam- 

ing the  judges'],  come  the  said  A.  B.  and  0.  D.,  by  0.  P.,  their 
attorney,  and  say,  that  in  the  record  and  proceedings  aforesaid, 
and  also  in  giving  the  judgment,  and  granting  the  discharge 
aforesaid,  there  are  manifest  errors,  in  this,  to  wit,  That  by 
the  record  aforesaid  no  notice  of  said  order  to  show  cause  was 
ever  published  in  [c&g.,  specifying  in  order,  the  various  errors 
relied  on]. 

"Wherefore  the  said  A.  B.  and  0.  D.  pray  that  the  judgment 
aforesaid,  for  the  errors  aforesaid,  and  other  errors  in  the  record 
and  proceedings  aforesaid,  may  be  reversed,  annulled,  and  al- 
together held  for  naught,  and  said  discharge  in  insolvency 
granted,  as  aforesaid,  be  vacated  and  declared  void ;  and  that 
they  may  be  restored  to  all  things  which  they  have  lost,  by 
occasion  of  sa^d  judgment  and  discharge. 

[Signature  of  attorney  for  relators.] 

2039.  Joinder  in  Error. 

And  hereupon  the  said  M.  E".,  by  Q.  E.  his  attorney,  freely 
here  in  court  comes,  and  says  that  there  is  n6  error,  either  in 
the  record  and  proceedings  aforesaid,  or  in  giving  the  judg- 
ment or  granting  the  discharge  aforesaid.  And  he  prays  that 
the  court  may  proceed  to  examine,  as  well  the  record  and  pro- 
ceedings aforesaid,  as  the  matters  aforesaid  above  assigned  for 


(7t)  Assignmentof  errors  and  joinder    common    law  certiorari.     Haines   ■». 
tliereon,  seems  inapplicable  in  cases  of    Judges  of  Westchester,  20  Wend.,  635. 
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error;  and  that  the  judgment  and  discharge  aforesaid,  in  form 
aforesaid  given  and  granted,  may  be  in  all  things  affirmed. 

\_8ignatv/r6  of  attorney  for  defendant^] 

2040.  Judgment  Record  of  Beversal  on  Certiorari. 

Pleas  before  the  Justices  of  the  Supreme  Court  of  New 
York,  at  a  general  term,  held  at  the  City  Hall,  in  the  city 
of  ,  on  the         day  of  ,  18     ,  present  {naming 

the  judges]. 

State  of  New  York,  ss. :  The  people  of  the  State  of  New 
York  sent  to  the  Board  of  Police  for  the  Metropolitan  Police 
District  \or,    to   J.  L.,  Esq.,  county  judge  for  the  county  of 
,  or,  one  of  the  justices  of  the  peace  in  and  for  the 
town  of  ,  according  to  the  direction  of  the  wrif]  their 

writ  of  certiorari  close,  in  these  words,  to  wit : 

The  People  of  the  State  of  New  York,  to,  &c.  [here  insert 
the  writ  of  certiorari,  including  the  signatures,  and  then  jpro- 
ceed  as  follows  .•] 

At  which  day  and  place,  in  the  return  of  the  said  writ  men- 
tioned, before  the  justices  aforesaid,  comes  the  said  A.  B.  \the 
relator'],  by  M.  N.,  his  attorney ;  and  the  said  {naming  the  per- 
son to  whom  the  writ  was  addressed]  now  here,  make  {or, 
makes]  return  to  the  said  writ  in  the  words  and  figures  follow- 
ing, that  is  to  say  {There  insert  the  return]. 

Whereupon,  and  mature  deliberation  being  thereupon  had,  it 
seems  to  this  court,  that  the  aforesaid  decision  of  the  said  Board 
of  Police  is  {or,  that  the  discharge  granted  by  said  J.  L.,  county 
judge  of  ,  or,  that  the  order,  adjudication  and  warrant 

of  reuioval  of  the  said  J.  L.,  justice  of  the  peace,  &c.,  are]  * 
manifestly  erroneous  and  void  in  law. 

Therefore  it  is  Adjudged  that  the  decision  {or,  discharge,  or, 
adjudication  and  removal]  aforesaid  be,  and  the  same  is  {or, 
are],  hereby  reversed,  annulled  and  altogether  held  for  naught 
{or,  quashed,  as  the  case  may  he].  And  ii  is  further  considered, 
&c.  [adding  such  other  judgment  as  may  have  leen  given],  [and 
that  the  said  A.  B.  {the  relator^,  by  M.  N.,  recover  against  the 
said  {the  other  party],  dollars  for  his  costs  and  charges  by 

him  laid  out  and  expended,  in  and  about  the  prosecution  of 
the  aforesaid  writ  of  certiorari,  by  the  court  now  here  adjudged 
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to  the  said  A.  B.,  with  his  assent ;  and  that  the  said  A.B.  have 
execution  therefor.] 

IDate.'j  ^Signature  of  derh] 

2041.  Judgment  Record  of  Aff/rmaime  on  GeHiorari. 

\As  in  preceding  form^  to  the  *,  continuing  :'\  is  manifestly 
good  and  valid  in  the  law. 

Therefore,  it  is  Adjudged  that  the  said  decision  [or,  discharge, 
or,  order,  adjudication,  or  otherwise}  be,  and  the  same  hereby 
is  [or,  are]  in  all  things  affirmed,  the  said  writ  of  certiorari  to 
the  contrary  thereof  in  anywise  notwithstanding. 

[Provision  for  costs,  if  allowed,  m.ay  ie  similar  to  last  form.] 

2042.  Petition  for  Certiora/ri  in  Aid  of  Writ  of  Error,  Alleg- 
ing Di/m,inution  of  Record.  (*) 

[Title  of  the  cause.\ 

To  the  Honorable  the  Judges  of  the  Supreme  Court  for 
the  County  of 

The  petition  of  A.  B.,  the  plaintiff  above  and  defendant  be- 
low, respectfully  shows  and  represents  to  the  said  court : 

That  he  was  indicted  and  convicted  in  the  Court  of  Oyer 
and  Terminer,  of  the  county  of  ,  for  the  murder  of  one 

S.  S.,  and  was  sentenced  by  the  said  Court  to  be  executed  on 
the  day  of  ,  instant,  in  the  said  city. 

That  an  application  was  made  on  his  behalf  to  Honorable  J. 
J.,  one  of  the  Justices  of  the  Supreme  Court  of  the  State  of 
New  York,  for  the  allowance  of  a  writ  of  error,  to  review  the 
record  and  proceedings  of  the  said  Court  of  Oyer  and  Terminer, 
which  were  had  in  his  case,  also  for  a  stay  of  execution  under 
the  provisions  of  the  statutes  of  the  State  in  such  case  made 
and  provided,  and  that  the  said  judge  did  stay  the  said  execu- 
tion, 'and  allow  said  writ  of  error,  and  made  it  returnable  to 
the  Supreme  Court  for  the  county  of  ,  m  the 

Judicial  District,  on  the  day  of  ,  instant,  on  which 

day  a  return  was  made  to  the  same  by  H.  T.  clerk  of  the  said 


(j)  As  to  th  3  office  of  this  proceeding,  see  Kanouse  «.  Martin,  3  Sandf.  593 
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Court  of  Oyer  and  Terminer,  and  said  writ  and  return  was  filed 
in  the-ofiice  of  the  clerk  of  said  Supreme  Court. 

[And  your  petitioner  represents,  that,  before  said  return  was 
made,  his  counsel  served  a  notice  upon  H.  Y.,  clei'k  of  the  said 
Court  of  Oyer  and  Terminer,  a  copy  of  which  is  hereunto  an- 
nexed, marked  A,  and  which  he  prays  may  be  considered  as 
part  of  his  petition,  in  which  he  requested  and  required  the 
clerk  of  said  Court  of  Oyer  and  Terminer  to  return,  in  obed 
ience  to  said  writ  of  error,  and  as  part  of  the  proceeding  in  the 
said  Court,  the  docket,  entries  and  minutes  of  the  said  Court, 
so  far  as  they  contained  entries  in  the  cause  of  your  petitioner, 
and  also  the  reasons  in  arrest  of  judgment,  and  for  a  new  trial, 
and  all  the  affidavits  which  were  filed  with  the  clerk  of  the  said 
Court  of  Oyer  and  Terminer  during  the  progress  of  the  pro- 
ceedings in  the  said  Court.] 

'  And  your  petitioner  further  states  [that  none  of  the  matters 
specified  in  the  said  notice  have  been  returned  with  the  said 
writ  of  error,  and]  that  there  is  a  diminution  and  defect  in  the 
return,  made  to  the  said  writ  of  error,  of  the  following  matters 
and  things,  all  of  which  constitute  a  part  of  the  record  of  the 
said  Court  of  Oyer  and  Terminer,  in  the  case  of  your  petitioner, 
and  which  he  is  advised  should  be  returned  according  to  law, 
and  the  return  of  which  are  essential  and  necessary  to  enable 
this  Court  to  correct  and  redress  the  errors  which  it  is  alleged 
have  happened  in  the  said  Court  of  Oyer  and  Terminer,  in  the 
trial  and  proceedings  had  in  the  case  of  your  petitioner. 

And  your  petitioner  specifies  the  diminution  in  the  matters 
returned  in  obedience  to  the  requirements  of  the  said  writ  of 
error,  to  bo  as  follows  :  {designating  each  matter] . 

Your  petitioner,  therefore,  asks  that  a  writ  of  certiorari  may 
be  issued  by  this  Court,  directed  to  the  said  clerk  of  the  said 
Court  of  Oyer  and  Terminer,  requiring  him  to  certify  to  the 
said  Supreme  Court  the  diminution  in  the  record  and  proceed- 
ings of  all  the  matters  specified  and  enumerated  in  this  petition, 
and  that  the  said  clerk  be  directed  to  return  the  same  to  this 
Court,  according  to  the  command  of  the  writ. 

[Signature.] 

I  Verification  as  in  Form  1169,  Ante,  p.  221.J 
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20i3.    Writ  of  Certiorari  in  Aid  of  Writ  of  .Error,  Issued  on 
Allegation  of  Diininution. 

The  People  of  the  State  of  New  York, 

[Seal  1  "^"^  *^^®  Clerk  of  the  Court  of  Oyer  and  Terminer  of 
the  county  of 

Whereas,  a  writ  of  error  was  allowed  by  Hon.  J.  J.,  one  of 
the  Justices  of  the  Supreme  Court,  directed  to  the  Clerk  of  the 
Court  of  Oyer  and  Terminer,  wherein  A.  B.  was  plaintiff  in 
error,  and  the  people  of  the  State  of  New  York  defendant  in 
error,  which  writ  was  made  returnable  to  this  court  on  the 
day  of  ,  instant,  and  which  writ  was  returned  by 

the  said  Clerk  on  the  said  last-mentioned  day,  together  with 
the  record  of  the  trial,  and  conviction  of  the  said  A.  B.,  of  the 
felony  of  murder,  and  the  judgment  of  the  said  Court  thereon  ; 
and  whereas  it  has  been  alleged  by  the  petition  of  said  A.  B. 
that  there  is  a  diminution  in  the  record  and  the  matters  re- 
turned by  the  said  Clerk  of  Oyer  and  Terminer,  with  the  said 
writ  of  error,  which,  it  is  suggested  to  the  Court  here,  are  neces- 
sary to  be  returned,  in  order  that  it  may  correct  and  redress 
the  errors  which  it  is  alleged  have  happened  in  the  said  Court 
of  Oyer  and  Terminer,  in  the  trial  and  proceedings *n  the  case 
of  the  said  A.  B. ;  and  whereas  it  is  alleged  that  the  diminu- 
tion in  the  said  record  and  proceedings  consists  in  the  omission 
to  return  the  following  matters  and  things,  to  wit :  [designat- 
ing each.] 

Now,  we  therefore  command  you,  the  said  Clerk  of  the  Court 
of  Oyer  and  Terminer,  of  the  county  of  ,  that  you  dis- 

tinctly and  plainly,  under  the  seal  of  the  Court  of  Oyer  and 
Terminer  aforesaid,  and  under  your  certificate  as  the  Clerk 
thereof,  forthwith  send  to  a  general  term  of  the  Supreme 
Court  of  the  Judicial  District  of  the  State  of  New  York, 

now  being  holden  in  the  city  of  ,  all  the  matters  and 

things  hereinbefore  specified  and  mentioned,  and  constituting, 
as  it  is  alleged,  the  diminution  of  the  i-eeord  and  proceedings 
had  in  the  case  of  the  said  A.  B.,  in  the  said  Court  of  Oyer  and 
Terminer,  together  with  this  writ  thereto  annexed;  so  that 
[c&G.,  concluding  as  in  Form  2034.] 

Vol.  n.— 46 
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2044.  Indorsement  of  Allowance  of  Foregoing. 

The  foregoing  writ  of  certiorari  is  allowed  according  to  its 
terms,  but  without  prejudice  to  any  questions,  and  we  direct 
that  the  same  be  sealed  and  signed  by  the  clerk  of  the  Supreme 
Court. 

[Date.']  By  the  Court,  [8ignatii/re  of  judge.] 

2045.  Rebwrn  Thereto. 

Pursuant  to  the  writ  of  certiorari  hereunto  annexed,  the  un- 
dersigned, clerk  of  the  Court  of  Oyer  and  Terminer,  hereby  ■ 
returns  to  the  Supreme  Court  of  the  Judicial  District  of 

the  State  of  iNew  York  {here  designate  the  papers  annexed]. 

Given  under  my  hand,  and  attested  by  the  seal  of  the  Court, 
[Seal}  this  day  of  ,  18    . 

[Signature  of  clei'k.] 
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CHAPTEE  lY. 

HABEAS  CORPUS  AND  CERTIORARI 

8046.  Petition  for  habeas  corpus  or  certiorari  by  the  person  confined 723 

2047.  The  same , — ^by  third  person  on  behalf  of  the  prisoner 725 

2048.  Petition  for  habeas  corpus  to  obtain  custody  of  infant 725 

2049.  Writ  of  habeas  corpus 726 

2050.  Indorsement 726 

2051.  Writ  of  certiorari 726 

2052.  Bond  on  serving  writ 727 

2053.  Petition  where  removal  out  of  the  State,  or  where  irreparable  injury 

is  feared 728 

2054.  Warrant  imder  the  foregoing 728 

2055.  Return  denying  custody  of  alleged  prisoner 729 

2056.  Return,  that  prisoner  is  in  custody  under  process 730 

2057.  Notice,  to  party  interested,  of  the  time  and  place  writ  is  returnable. .  730 

2058.  Notice,  to  district-attorney,  where  the  party  is  detained  on  a  criminal 

accusation 731 

8059.  Traverse  of  return 731 

2060.  Order  for  discharge  from  imprisonment 731 

2061.  Order  remanding  prisoner 732 

2062.  Order  that  the  prisoner  be  bailed 732 

2063.  Recognizance  or  bail  bond 733 

2064.  Attachment  for  disobedience  to  writ  of  habeas  corpus 733 

2065.  Commitment  for  disobedience 784 

2066.  Further  precept  to  bring  up  the  person  confined 734 

2046.  Petition  for  Habeas  Corpus  or  Certiorari  ly  the  Person 

Confined. 

To  the  Supreme  Court  of  the  State  of  New  York  \or,  to  Hon. 
J.  J.,  justice  of  the  Supreme  Court ;  or,  to  the  county  judge  of 
county,  or  other  magistrate  mentioned  in  the  statute]. 

The  petition  of  A.  B.  respectfully  shows  : 

L  That  he  is  now  imprisoned  or  restrained  in  his  liberty  by 
[here  designate  the  person  who  detains  him,  and  the  place  of 
detention, — e.  g.,  thus ;]  M.  N.,  the  sheriff  of  the  county  of  , 
and  O.  P.,  the  jailor  of  said  county,  in  the  jailof  said  county 
at 


724  ABBOTTS'  FORMS. 


Habeas  Corpus  and  Certiorari. 


II.  That  your  petitioner  is  not  committed  or  detained  by 
virtue  of  any  process  issued  by  any  court  of  the  United  States, 
or  any  judge  thereof,  in  any  case  where  such  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  tiie  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commencement 
of  suit  in  such  courts  ;  nor  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdic- 
tion, nor  by  virtue  of  any  execution  issued  upon  such  judgment 
or  decree. 

III.  And  your  petitioner  avers  that  he  is  utterly  ignorant 
of  the  cause  or  pretence  of  such  confinement  or  restraint, 
and  he  believes  that  it  is  utterly  without  legal  cause  or  war- 
rant. 

Or,  III.  That  the  cause  or  pretence  of  your  petitioner's  con- 
finement or  restraint,  according  to  the  best  of  his  knowledge 
and  belief,  is  by  virtue  of  [here  state  what,  and  if  it  le  any 
wa/rrant,  order,  or  process,  designate  the  alleged  offence,  arid 
annex  a  copy  of  the  pajaer,  saying  .•]  a  copy  whereof  is  hereto 
annexed. 

\lf  a  copy  could  not  le  obtained,  say ;]  IT.  That  by  reason 
of  your  petitioner  being  removed  or  concealed  before  this  appli- 
cation, a  demand  of  a  copy  of  the  warrant,  order,  or  process  by 
virtue  of  which  he  is  confined,  could  not  be  made. 

Or,  lY.  That  prior  to  this  application,  a  demand  upon  said 
in  whose  custody  your  petitioner  then  was  for  a  copy  of 
the  warrant,  order,  or  process  by  virtue  of  which  he  is  confined, 
was  made  in  behalf  of  your  petitioner,  and  the  legal  fees  there-' 
for  tendered  to  said  ;  •  and  that  such  copy  was  re- 

fused. 

\ If  the  imprisonment  ie  alleged  to  he  illegal,  add:'] 

V.  And  your  petitioner  further  states- that  he  is  advised  by 
his  counsel,  G.  H.,  Esq.,  residing  at  ,  and  verily  believes 

that  his  imprisonment  is  illegal,  and  that  such  illegality  consists 
in  this  :  [stating  what.] 

[Where  the  application  is  made  in  another  county  from 
where  the  prisoner  is,  add,  or  state  in  another  affidavit :]  VL 
That  there  is  no  oificer,  in  the  county  of  aforesaid 

authorized  to  grant  the  writ  [except  J.  J.,  judge  of  ,  and' 

that  he  is  absent  from  the  county  •,—or,  and  that  upon  an  appli- 
Bation  made  to  him  by  your  petitioner  on  ,  he  refused  to 
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grant  the  writ  herein  praj'ed  for  ;  or,  and  that  he  is  incapable 
of  acting  as  judge  by  reason  of  illness,  {a) 

Wherefore  j'-our  petitioner  prays  a  writ  of  habeas  corpus  [or, 
of  certiorari  (5)]  to  inquire  into  the  cause  of  such  imprisonment 
or  restraint.  •  {8ignature.'\ 

[Date.'] 

[  Yerification  as  in  Form  1169,  Ante,  p.  221.] 

2047.  The  Same ; — }>y  Third  Person  on  Behalf  of  the 
Prisoner. 

{Address  as  in  preceding  form  .■] 

The  petition  of  C.  D.  respectfully  shows  that  A.  B.  [or,  if 
his  name  is  unknown,  describe  him,  and  proceed  as  in  the  pre- 
ceding form,  substituting  the  name  or  designation  of  the  per- 
son confined,  in  the  place  of  the  words  "  your  petitioner,"  when- 
ever necessary\. 

204:8.  Petition  for  Habeas  Corpus  to  Oltain  Custody  of 

Infant. 

To  the  Supreme  Court  of  the  State  of  New  York, 
The  petition  of  A.  B.,  of  ,  respectfully  shows : 

I.  That  she  is  the  wife  of  C.  B.,  they  having  been  married  in 
the  year  ,  but  that  since  '  they  have  been  living  in 
a  state  of  separation  without  being  divorced. 

II.  That  they  have  a  minor  child,  a  boy,  named  ,  aged 

years  {proceed  and  state  the  circumstances  of  the  case, 
and  particxdarly  the  ability  of  the  petitioner  to  provide  for 
her  child,  and  the  pecuniary  condition  of  the  father], 

"Wherefore  your  petitioner  prays  a  writ  of  habeas  corpus  to 
deliver  said        from  the  custody  of  said  0.  B.,  and  for  such 

other  relief  as  may  be  just. 

{Signature  and  Verification.'] 


(a)  The  affidavit  in  suet  case  must  Such  an  affidavit  is  also  objection- 

explicitly  state  that  there  is  no  officer  able,  if  made  several  days  previous  to 

in  the  former  county,  other  than  the  the  day  on  which  it  is  used.    People  v. 

county  judge,  authorized  to  grant  the  Burtnett,  13  AbboM  Pr.,  8. 

writ.    It  is  not  sufficient  to  state  that  (6)  The  petition  must  state  which 

the  deponent  could  find  none.  writ  is  applied  for. 
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2049.  Wrii  of  Habeas  Corpus. 

The  people  of  the  State  of  New  York, 

,[Skal.]    To  the  sheriff  of  the  county  of  [or,  to  M.  IT]. 

We  command  you,  that  you  have  the  body  of  A.  B.,  by  you 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatsoever 
name  the  said  A.  B.  sball  be  called  or  charged,  before  our  jus- 
tices of  our  Supreme  Court  [or,  before  Hon.  J.  J.,  one  of  the 
justices  of  our  Supreme  Court;  or,  otherwise^  as  the  case  may 
he'],  at  the  City  Hall  in  ,  on  the  day  of  ,  18     , 

[or,  immediately  after  the  receipt  of  this  writ,]  to  do  and  to 
receive,  what  shall  then  and  there  be  considered,  concerning 
the  said  A.  B.  *     And  have  you  then  and  there  this  writ. 

"Witness,  J.  J.,  Esq.,  one  of  the  justices  of  our  Supreme 
Court,  this  ■  day  of  ,  18     . 

By  order  of  the  court. 

{Signature  of  attorney.]  [Signature  of  clerk.'] 

2050.  Indorsement  Thereon. 

Allowed,  this  day  of  ,  18     ,  on  application  of 

C.  D.  [or,  of  the  attorney-general ;  or,  district-attorney.  *  [And 
the  charges  for  bringing  up  such  prisoner,  amounting  to  , 

are  hereby  required  to  be  paid  by  the  petitioner  on  whose  ap- 
plication this  writ  is  issued.] 

[Signature  of  judge,  or  of  presiding  judge  of  the 
court  hy  whom  issued.] 

2051.  'Writ  of  Certiorari. 

The  people  of  the  State  of  New  York, 

[Seal.]      To  the  sheriff  of  the  county  of  [or,  to  M.  K] 

We  command  you,  that  you  certify  fully  and  at  large,  to  our 
justices  of  our  Supreme  Court  [or,  to  the  Hon.  J.  J.,  one  of 
the  justices  of  our  Supreme  Court,  or  other  magistrate,  as  the 
case  may  he],  at  the  City  Hall  at  ,  the  day  of 

[or,  immediately  after  the  receipt  of  this  writ,]  the  day  and 
cause  of  the  imprisonment  of  A.  B.,  by  you  detained,  as  is  said. 
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by  whatsoever    name  the    said  A.    B.    shall    be   called   or 
charged. 

[Concl/ude  as  in  Form  2049  from  the  *.] 

[^Indorsement  as  in  Form  2050  to  the  *.] 

2052.  Bcmd  on  Serving  Writ  of  Habeas  Corpus,  (o) 

Know  all  men  by  these  presents,  That  I,  E.  F.,  farmer,  of 
the  town  of  ,  in  the  county  of  ,  am  held  and 

firmly  bound  unto  M.  N.,  .sheriff  of  said  county,  in  the  penal 
sum  of  [double  the  amount  of  the  sum  for  which  the 

prisoner  is  detained,  if  detained  for  any  specif  o  sum,  and  if 
not,  then  for  one  thousand]  dollars,  to  be  paid  to  the  said  M. 
N.,  or  to  his  attorney,  executors,  administrators,  or  assigns,  for 
which  payment,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  and  administrators,  firmly  by  these  presents. 
Sealed  with  my  seal,  and  dated  the  day  of  ,  18     . 

Whereas,  A.  B.  is  now  confined  as  a  prisoner  in  the  custody 
of  the  said  M.  IST.,  sheriff,  as  aforesaid,  and  a  writ  of  habeas 
corpus  has  been  issued  by  [one .of  the  justices  of]  the  Supremo 
Court  [or,  by  J.  J.,  Esq.,  county  judge  of  saia  county],  to 
inquire  into  the  cause  of  his  detention,  directed  to  the  said 
sheriff. 

Now,  THEEEFOEB,  the  Condition  of  this  obligation  is  such,  that 
if  the  said  E.  F.  shall  pay  to  the  said  sheriff  the  charges  for 
carrying  back  the  said  A.  B.,  if  he  shall  be  remanded  on  the 
said  habeas  corpus,  and  if  the  said  A.  B.  shall  not  escape  by  the 
way,  either  in  going  to,  or  returning  from,  the  court-house  in 
the  village  of  [or,  the  office  of  said  county  judge,  or  other 

place  where  the  prisoner  is  required  to  he  talcen],  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 

[Signature  of  witness.]  [Signature  and  Seai:\ 

[Acknowledgment  or  proof  as  in  Form  1309  or  1310,  Ante, 
p.  282.]  * 


(c)  THs  bond  is  not  required  where  tte  writ  is  sued  out  by  the  attorney, 
general  or  district-attorney. 
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2053.  Petition  Where  it  is  Feared  that  the  Person  May  le  Car- 
ried Out  of  the  State,  or  Suffer  some  Injury  Before  a  Writ  can 
Issue,  {d) 

[Add  to  Form  2046  or  2047  a  statement  of  foots  sho^oing 
that  the  confinement  is  illegal,  and  grounds  of  the  apprehension, 
e.  g.,  thus  .*] 

And  your  petitioner  further  shows,  that  the  said  M.  'E.,  in 
whose  custody  the  said  A.  B.  is,  has  threatened  to  carry  the 
said  A.  B.  out  of  this  state,  and  has  told  several  persons,  pub- 
licly, that  such  was  his  intention.  That  your  petitioner  had  a 
conversation  with  said  M.  IT.  this  morning,  in  which  he 
informed  your  petitioner  that  he  should  leave  immediately 
with  said  A.  B.  for  the  State  of  ,  and  that  neither  your 

petitioner  nor  any  other  person,  had  power  to  prevent  him  from 
doing  so,  and  your  petitioner  fears  that  he  [or,  said  naming 
prisoner]  will  be  carried  out  of  the  State  by  said  M.  N.  [or, 
will  suffer  some  irreparable  injury]  before  he  can  be  relieved 
by  proceeding  by  habeas  corpus  or  certiorari. 

"Wherefore  your  petitioner  prays  that  a  warrant  be  issued  to 
take  your  petitioner  [or,  said  prisoner],  [and  to  arrest  said  M, 
N.]  and  forthwith  to  bring  him  [or,  them]  before  this  court  [or, 
before  you],  to  be  dealt  with  according  to  law. 

[Signature.] 

[Verification  as  in  Form  1169, j?.  221,  Ante.] 

2054.    Warrant  Under  the  Foregoing. 
The  People  of  the  State  of  New  York, 

To  8.  F.,  sheriff  of  the  county  of  [or,  to  any 

[Seal.]     constable  of  the  county  of  ,  or  any  other 

person]. 
Whereas,  C.  D.  has  applied  to  me  [or,  to  the  court]  for  a 
warrant  to  take  A.  B.,  alleged  to  be  illegally  confined  by  [or, 
in  the  custody  of]  M.  N. 

An* whereas,  it  appears  from  the  proofs  before  me  on  such 
application,  that,  &c.  [reciting  the  facts]. 


(d)  It  is  well  to  add  a  corroborating  affidavit  in  these  cases. 
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And,  wliereaSj  it  satisfactorily  appears  to  me  [or,  to  the 
conrt]  that  the  said  A.  B.  is  held  in  illegal  confinement  or  cus- 
tody by  the  said  M.  N. ;  and  that  there  is  good  reason  to  be- 
lieve that  he  will  be  carried  out  of  the  State  [or,  that  he  will 
suffer  some  irreparable  injury]  before  he  can  be  relieved  by 
the  issuing  of  a  habeas  corpus,  or  certiorari, 

Now,  THEREFOEK,  yoii  are  authorized  and  commanded,  forth- 
with to  arrest  the  said  M.  N.,  and  to  take  the  body  of  the  said 
A.  B.,  and  to  bring  them  immediately  before  me  at  my  office 
[or,  before  this  court,  at  the  court-house]  in  the  village  of  , 
in  said  county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at  ,  in  said  coimty, 

this  day  of  ,  18     .  [Signature  of  judge.'] 

[Or, if  issued  T>y  the  court,  say:  By  order  of  the  court,  which 
will  be  signed  hy  the  cleric,  the  allowance  of  the  warrant  being 
indorsed  by  one  of  the  judges.] 

2055.  Return  to  Habeas  Corpus,  Denying  Custody  of  Alleged 

Prisoner. 
[  Venue.'] 

The  return  of  C.  D.,  sheriff  of  the  county  of  ,  to  the 

writ  of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I 
do  hereby  certify  and  return  to  the  Supreme  Court  [or,  other 
court  or  officer  allowing  the  writ] ;  *  that  neither  at  the  time 
of  the  allowance  of  the  said  writ,  nor  at  any  time  since,  was  the 
said  A.  B.,  therein  mentioned,  by  whatever  name  he  may  be 
called,  in  my  custody,  possession,  or  power,  (e)  or  restrained  by 
me  of  his  liberty ;  wherefore  I  cannot  have  his  body  before 
you  as  by  the  said  writ  I  am  commanded. 

[Signature,  with  offi^cial 
addition,  if  any. 

[If  the  person  making  the  return  is  not  a  sworn  public  officm\ 
add  Verification  as  in  Form  1169,  p.  221,  Ante,  substituting 
the  word  "  return"  for  "  petition."] 


(e)  To  a  Tialbeas  corpus  directed  to  a    return  that  "the  ■vrithin-named  S.  is 
military  officer  the  respondent  made    not  in  my  custody,"— BcM,  that  this 
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2056.  Retv/rn  to  Habeas  Corpus,  that  Prisoner  is  in  Custody 

wnder  Process. 

\As  in  preceding  form  to  the  *,  continuing}]  that  be 
fore  the  coming  to  me  of  the  within  writ,  the  said  A.  B.  wat 
committed  to  my  custody  \or,  was  arrested  by  me],  and  is  de- 
tained by  virtue  of  an  order  of  arrest  \or  otherwise  designate 
the  warrant  according  to  the  fact],  to  me  directed,  a  copy  of 
which  annexed  I  transmit  to  you.  Nevertheless,  I  have  the 
body  of  said  A.  B.  before  you  at  the  day  and  place  within 
mentioned,  as  I  am  within  commanded. 

[Date."]  {Signature  of  sheriff i\ 

2057.  Notice  to  Party  Interested,  of  the  Time  and  Place  the 

Writ  is  Returnable,  (f) 

Court  of 
County  of 


The  People  of  the  State  of 
New  York,  on  the  relation  of 
A.  B., 

against 

Y.  Z. 


Or,  if  the  proceeding  is 
before  a  magistrate  out  of 
_  court,  omit  na/me  of  court, 
and  say :  Before  Hon.  J.  J., 
county  judge,  &c.,  as  the 
case  may  be. 

Take  notice,  that  a  writ  of  habeas  corpus  \or,  certiorari]  has 
been  issued  by  {designating  the  court,  or  officer']  to  inquire  into 
the  cause  of  the  imprisonment  or  restraint  of  A.  B.,  now  con- 
fined [in  the  jail  of  county,  *  under  process]  in  which 
you  have,  or  claim  \pr,  the  said  G.  H.  has  or  claims]  some  in- 
terest ;  *  and  that  the  said  writ  is  made  returnable  before  the 
said  court  \pr,  officer],  at  the  court-house  [or,  at  his  office] 
in  ,  on  the  day  of  instant,  at  o'clock 
in  the             noon  [and  that  the  application  will  be  heard  upon 

was  an  insufficient  return ;  for  the  offi-  (/)  Wliere  this  notice  is  given  be- 

cer  ought  to  have  returned  that  the  fore  the  return,  at  a  suflScient  time,  the 

prisoner  vfas  not  in  his  possession  or  last  clause,  v>rhich  is  in  brackets,  is  un- 

povrer.     Matter  of  Stacy,  10  Johns.,  necessary. 
328. 
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the  writ  and  return  thereto  before  said  court,— o?-,  officer,— at 
the  court-house]— or,  at  his  office— in  ,  on  the 

day  of  ,18     ,  at  o'clock  in  the  noon]. 

l^^ff-^  [Signature.] 

[Address  to  t/ie  party  in 

interest,  or  to  his  attor- 
ney if  he  have  one.] 

2058.  Wotice  to  District-attorney,  Where  the  Parly  is  Detained 
on  a  Criminal  Accusation. 
[As  in  preceding  form,  substituting  for  the  words  between 
the  *   *,   the  words   "under  a   criminal   accusation,   to  wit, 
of  ."] 

2059.  Traverse  of  Retv/rn. 
[Title  as  in  Form  2057.]    A.  B.,  by  this  his  answer  to  the  re- 
turn of  M.  K,  sheriff  of  the  county  of        ,  denies  [or,  alleges], 
&c.,  [here  set  forth  matter  in  answer  to  the  return.] 

,  [Signature.] 

[  Unless  the  moving  party  is  the  attorney-general  or  district 
attorney,  add,  Verification  as  in  Form  1169,  Ante,  p.  221,  sw6- 
stituting  the  word  "  answer" yb?"  the  word  "  petition."] 

2060.  Order  of  Discharge  from  Imprisonment. 

[Title  as  in  Form  2057.] 
[Address  to  sheriff  or  other  , 

officer   having  custody  of 
the  prisoner.] 
|-Q        I      It  appearing  on  the  return  of  the  writ  of  habeas 
corpus  [or,  certiorari]   allowed  by  me   [or,  by  this 
court],  that  A,  B.  *  is  illegally  imprisoned  [or,  detained]  by 
you  [here  may  state  in  the  words  of  the  statute  {g)  the  class  of 
cases  in  which  a  discharge  is  allowed] ;  Ton  are,  therefore, 
hereby  commanded  [or,  I  do  therefore  command  you]  forth- 
with to  discharge  him  from  your  custody. 

{g)  2  Bev.  Stat,  567. 
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By  order  of  the  court,  given  under  my  hand  and  seal,  this 
day  of  ,  18     . 

[Signature  of  clerh,  or,  if  the 
proceeding  he  before  a  judge 
out  of  court,  signature  of 
judge.-] 

2061.   Order  Remanding  Prisoner. 

\_As  in  preceding  form  to  the  *,  continuing ;]  is  legally  de- 
tained in  custody,  by  virtue  of  an  execution  issued  upon  a  ianal 
judgment  rendered  in  the  Supreme  Court  \or  other  court]  in 
favor  of  A.  G.,  as  plaintiflF,  against  the  said  A.  B.,  as  defend- 
ant [or,  by  virtue  of  a  commitment  for  a  contempt  issued  by 
the  Court,  in  which  commitment  the  said  contempt  is 

specially  and  plainly  charged,  the  said  court  having  authority 
to  commit  for  the  contempt,  so  charged,  or  otherwise,  accord- 
ing to  the  statute]. 

Okdeeed,  that  the  said  A.  B.  be,  and  he  is  hereby,  remanded 
to  his  former  imprisonment  under  the  execution  [or,  commit- 
ment aforesaid]. 

[Authentication  as  in  preceding  form.]     ' 

2063.  Order  that  the  Prisoner  he  BaAled. 

[Title  as  in  Form  2057.] 

[Commencement  as  in  Form  2060,  to  the  *,  continuing :]  is 
detained  in  the  custody  of  the  sheriff  of  the  county  of  , 

under  a  commitment  in  which  the  said  A.  B.  is  charged  with 
the  offence  of  [grand  larceny] ;  and  that  the  said  A.  B.  is  en- 
titled to  bail : 

It  is,  therefore,  Oedeeed,  that  the  said  A.  B.  be  held  to  bail 
for  his  appearance  at  the  next  Court  of  ,  to  be  held  in 

and  for  the  county  of  ,  in  the  sum  of  dollars. 

And  it  is  further  Oedeeed,  that  upon  such  bail  being  entered 
into,  in  conformity  to  this  order  and  the  provisions  of  law,  that 
the  said  A.  B.  be  discharged. 

[Authentication  as  in  Form  2060.] 
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2063.  Hecognisanoe  or  Bail  Bond. 

Be  it  remembered,  that,  on  the  day  of  18     , 

A.  B.,  of  ,  in  said  county,  and  E.  F.,  farmer,  and  G.  H., 

merchant,  of  the  same  place,  personally  appeared  before  [nam- 
ing officer]  and  severally  and  respectively  acknowledged  them- 
selves to  be  indebted  to  the  State  of  New  York  in  the  sum  of 
dollars,  to  be  levied  of  their  respective  goods  and  chat- 
tels, lands  and  tenements,  to  the  use  of  the  said  people,  if  de- 
fault shall  be  made  in  the  condition  following : 

"Wheeeas,  the  above-named  A.  B.  is  in  the  custody  of  the 
sheriff  of  said  county  under  a  commitment  from  J.  J.,  a  justice 
of  the  peace  for  the  town  of  ,  in  said  county,  from  which 

commitment  it  appears  that  the  said  A.  B.  is  charged  with  the 
crime  of  [grand  larceny],  committed  within  said  county. 

Now,  THEEEEOEE,  the  condition  of  this  recognisance  is  such, 
that,  if  the  said  A.  B.  shall  personally  appear  at  the  next  court 
of  ,  to  be  held  in  arid  for  said  county  of  ,  then  and 

there  to  answer  to  an  indictment  to  bepreferred  against  him 
for  the  said  offence,  and  further  to  do  and  receive  what  shall, 
by  the  said  court,  be  then  and  there  enjoined  upon  him,  and 
shall  not  depart  the  said  court  without  leave  ;  then  this  recog- 
nisance to  be  void ;  otherwise  to  remain  in  full  force  and 
;firtue.  [/Signature  and  Seals.] 

Taken,  subscribed,  and  acknowledged,  before 

me,  by  the  said  A.  B.,  E.  F.,  and  G.  H., 

the  day  and  year  first  above  written. 

[Signature  of  Judge.] 

[Affidavit  to  sufficiency,  as  in  Form  1307,  or  1308,_g?^.  281  and 

282,  Ante.] 

2064.  Attaohmentfor  Disoledienceto  Writ  of  Habeas  Corpus. 

The  People  of  the  State  of  New  York, 

[Seal.]     To  the  Sheriff  [or,  Coroner]  of  the  County  of 
It  appearing  satisfactorily  to  me  [or,  to  the  court],  on  oath, 
that  M.  N.,  to  whom  a  writ  of  habeas  corpus  [or,  certiorari]  was 
directed  and  delivered,  commanding  him  to  bring  before  me 
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[or  the  Supreme  Court]  A.  B.,  in  the  said  writ  named,  has  neg- 
lected [or,  refused]  to  obey  the  said  writ  according  to  the  com- 
mand thereof,  by  not  producing  the  said  A.  B.  before  me,  and 
also  by  not  making  a  return  [or,  a  full  and  explicit  return]  to 
such  writ  within  the  time  limited  by  law ;  and  no  sufficient 
excuse  having  been  shown  for  such  neglect  [or,  refusal]. 

Wow,  THEREFORE,  you  are  authorized  and  commanded,  forth- 
with to  arrest  the  said  M.  JST.,  and  to  bring  him  immediately 
before  me  at  my  office,  in  the  village  of  ,  in  said  county 

[or,  before  this  court  at  the  court-house,  in  J. 

[Authenticaiion  as  in  Form  2060.] 

2065,  Commitment  for  Disobedience  to  Writ. 

To  the  Sheriff  [or,  Coroner]  of  the  County  of 

Whereas,  M.  N.  has  been  brought  before  me  [or,  this  court] 
on  a  warrant  issued  by  me  [or,  the  court],  stating  that  the  said 
M.  N.  [<&c.,  reciting  its  suistance.] 

And  whereas  the  said  M.  N.  still  refuses  to  obey  the  said 
writ  of  habeas  corpus,  by  producing  the  body  [or,  by  certify- 
ing the  day  and  cause  of  the  imprisonment],  of  the  said  A.  B. 
as  therein  required,  and  by  not  making  a  return  [or,*a  full  and 
explicit  return]  to  such  writ  of  habeas  corpus  [or,  certiorari]. 

Now,  therefore,  you  are  authorized  and  commanded,  forth- 
with to  convey  the  said  M.  IST.  to  the  jail  of  said  county,  and 
there  commit  him  to  close  custody  in  such  jail,  without  being 
allowed  the  liberties  thereof,  there  to  remain  until  he  shall" 
make  return  to  the  writ  in  such  warrant  mentioned  [and  also 
comply  with  the  order  this  day  made,  if  any,  designating  it\ 

[Authentication,  as  in  Form  2060.] 

2066.  Fv/rther  P-^ecejpt  to  Bring  up  the  Person  Confined. 

The  People  of  the  State  of  New  York, 

[Seal.]    To  the  Sheriff  [or.  Coroner]  of  the  county  of 

"Whereas,  a  writ  of  habeas  corpus  has  heretofore  been  issued 

by  this  court  [or,  by  me]  directed  to  M.  N.,  in  which  he  was 

commanded  to  have  the  body  of  A.  B.,  by  him  imprisoned  and 

detained  as  it  was  said,  together  with  the  time  and  cause  of 
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such  imprisonment,  and  which  writ  has  been  duly  served  npon 
the  said  M.  If.,  and  whereas,  the  said  M.  JS".  has  neglected  [or 
refused]  to  produce  the  body  of  the  said  A.  B.,  according  to  the 
command  of  said  writ ;  and  for  which  neglect  [or,  refusal]  an 
attachment  has  been  issued  against  the  said  M.  N. 

Now,  THEKBFOKE,  you  are  commanded  forthwith  to  bring  the 
said  A.  B.  before  me,  at  my  office,  in  the  village  of  ,  in 

Baid  county  [or,  before  this  court,  at  the  court-house,  in  ]. 

[Anthenticatwn,  as  m  Form  2060.] 
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CHAPTEK  V. 

MAKDAMUS. 

2067.  Notice  of  motion  for  mandamus p.  736 

2068.  Order  allowing  alternative  mandamus 737 

2069.  Order  to  show  cause  why  mandamus  should  not  issue 737 

2070.  Order  denying  motion  but  grantuig  alternative  writ,  with  stay,  so  as 

to  allow  appeal 737 

2071.  General  form  of  alternative  mandamus 738 

2072.  Mandamus  to  a  corporation,  to  admit  an  alderman  into  office 739 

2073.  Mandamus  to  compel  inspectors  of  corporate  election  to  give  certi- 

ficate   739 

2074.  Return  to  mandamus ■ 740 

2075.  Notice  requiring  relator  to  demur  or  plead 740 

2076.  Notice  of  hearing,  on  failure  of  relator  to  demur  or  plead 740 

2077.  Order  striking  out  part  of  return 741 

2078.  Peremptory  mandamus 741 

2067.  Notice  of  Motion  for  Mandamus,  (a) 

Take  notice  that  upon  an  affidavit,  (5)  a  copy  of  which  is 
herewith  served,  the  undersigned  vsrill  move  the  court  at  a  spe- 
cial term  to  be  held  at  ,  on  the  day  of  ,  at 
o'clock  in  the  noon,  or  as  soon  thereafter  as  counsel  can  he 
heard,  that  a  writ  of  mandamus  be  issued,  directed  to  you,  com- 
manding that  Ihere  state  the  relief  sought]. 

[Date.]  [Signature.] 


[Address.] 


{h)  Notice  of  motion  is  not  usually  vrith  precision.    For  form,of  an  affida- 

required,  except  where  a  peremptory  vit  to  obtain  a  mandamus  requiring  a 

mandamus  is  sought  in  the  first  in-  department  of  a  municipal  corporation 

stance.  to  receive  relator's  bid  for  a  contract, 

Where  a  mandamus  is  sought  against  see  People  ».  Croton  Aqueduct  Board, 

a  board  of  officers,  service  of  notice  of  6  Abbotts'  Pr.,  44. 

the  application  on  a  majority  of  the  The  affidavit  should  not  be  entitled, 

board,  including  the  chairman,  a  rea-  1  Wend.,  291 ;  2  Johns.,  271 ;  5  Z).  c6  K, 

Bonable  time  before  the  application,  is  466 ;  People  v.  Dikeman,  7  Sow.  Pr., 

sufficient.     People  ex  rel.  BuUard  v.  124. 

Contfacting  Board,  20  How.  Pr.,  206.  But  when  granted  by  the  court,  the 

(6)  The  affidavit  on  which  an  appli-  order  may  be  entitled  in  the  suit.    Peo 

cation   for  a  mandamus  is   founded,  pie  v.  Sage,  3  Sow.  Pr.,  601. 
should  set  forth  the  facts  folly  and 
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Order  upon  Motion  for. 


2068.  Order  Allowing  Alternative  Mandamus. 

{Title  as  in  Form  2057.]  [At  a  special  term,  c&c] 

Oil'  reading  and  filing  the  affidavit  of  A.  B.,  dated  the 
day  of  ,  18     ,  and  on  motion  of  M.  IST.  for  the  relator  * 

[after  hearing  O.  P.  in  opposition  thereto]. 

Ordeeed,  that  a  mandamus  issue  out  of  and  under  the  seal 
of  this  court,  directed  to  the  said  Y.  Z.,  according  to  the  motion, 
[or,  if  the  whole  motion  is  not  granted,  say,  commanding  him 
forthwith  to,  he^'e  state  relief] ;  or  that  he  show  cause  to  the 
contrary,  before  this  court,  at  a  special  term,  to  be  held  at  the 
City  Hall,  in  ,  on  the         day  of  next. 

2069.  Order  to  Show  Cause  why  Mandamus  Should  JVot'Issue. 

''As  in  preceding  form  to  the  *,  continuing  .■] 

Okdeeed,  that  the  Croton  Aqueduct  Eoard  of  the  city  of  New 
York  show  cause,  at  a  special  term  of  this  court,  to  be  held  at 
the  City  Hall,  in  the  city  of  New  York,  on  the  day  of  , 
18  ,  at  o'clock  in  the  noon  of  said  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  a  peremptory  manda- 
mus should  not  issue  against  said  Croton  Aqueduct  Board,  re- 
quiring them  to  entertain  and  consider  the  bid  or  estimate  of 
[the  relators']  referred  to  in  the  annexed  affidavit;  and  upon 
ccmsideration  thereof,  to  award  the  contract  for  the  construction 
of  the  embankments  of  the  new  Grand  Reservoir  of  the  Croton 
Aqueduct,  in  said  affidavit  referred  to,  to  whoever  shall  then 
be  found  to  be  the  lowest  bidder,  and  why  [the  relators]  should 
not  have  such  other  or  further  relief  as  to  the  court  may  seem 
just.  And  it  is  further  Oedered,  that  this  order  may  be  served 
on  the  Croton  Board,  by  delivering  a  copy  thereof  to  the  pre- 
sident or  chief  engineer  of  said  Board,  and  showing  to  him  the 
original  thereof.  [Service  to  be  made  days  before  the  re- 
turn day.]  .  ,..71 

^J)ate?^  [Signature  of  judge.] 

2070.  Order  Denying  Peremptory  Ma^idamus,  lut  Granting 
Alternative  Writ,  with  Stay,  so  as  to  allow  Appeal. 
[As  in  Form  2068  to  the  *,  continuing :] 
Oedeeed,  that  the  motion  for  a  mandamus  be  denied  with 
Vol.  n.-47 
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dollars  costs ;  but  to  enable  the  relator  to  carry  the  ques- 
tion further,  they  may  have  an  alternative  mandamus,  stating 
all  the  facts  contained  in  these  papers,  on  which  this  motion  is 
founded,  so  that  the  defendants  may  demur  thereto,  and  let  an 
order  be  entered  denying  a  peremptory  mandamus ;  and  pro- 
ceedings may  be  stayed  on  the  execution  until  the  decision  of 
the  general  term. 


2071.  General  Form  of  Alternative  Mandamus. 

[&«?.]     The  People  of  the  State  of  ISTew  York, 

To  the  Court  [or,  to  the  Mayor,  Aldermen,  and  Com 

monarlty  of  the  feity  of  ,  or,  to  the  Board  of  Supervisors  oi 

the  county  of  ,  or,  to  the  Commissioner  of  Highways  oi 

the  town  of  ;  or  otherwise]. 

Wheeeas  \heTe  recite  fully  the  facts  which  constitute  the 
wrong  for  which  redress  is  sought ;  {c)  see  folloioing  Forms], 
and  nevertheless  you  have  unjustly  refused  [c6o.,  as  the  case 
may  he]  to  the  injury  of  the  said  A.  B.  [relator],  as  appears  to 
us  by  his  complaint. 

Now,  THEEEFOKE,  wc  being  willing  that  speedy  justice  should 
be  done  in  this  behalf,  to  him  the  said  A.  B.,  do  command  and 
enjoin  you  that  immediately  after  the  receipt  of  this  writ,  you 
\_here  state  relief  sought],  f  or  that  you  show  cause  to  the  con- 
trary before  our  Supreme  Court,  at  a  special  term,  (d)  to  be  held 
at  the  City  Hall,  in  ,  on  the         day  of  ,  18     .     f 

(c)  In  an  alternative  mandamus,  the  tlie  actual  plaintiff,  and  lie  can  succeed 

relator  is  tound  to  set  forth  facts  suffi-  only  upon  the  strength  of  his  own  aUe- 

oient  to  entitle  Mm  to  the  relief  which  gation.     People  v.  Ransom^  2  JV".  T. 

he  claims,  and  it  is  competent  for  the  (2  Comst.),  490.    To  the  same  effect, 

defendant  at  any  time  after  a  return  Commercial  Bank  c.  Canal  Commis- 

and  before  a  peremptory  mandamus  is  sioners,  10  Wend.,  25. 

awarded,  to  object  that  the  first  writ  is  (d)  An  alternative  mandamus  should 

■dEfective  in  substance  in  not  stating  a  be  heard  at  special  term.    People  v. 

valid  title.    If  the  material  facts  on  Supervisors  of  Greene,  12  Barh.,  217 ; 

which  the  relator  founds  his  daim  are  Bule  51.      But  after  the  defendants 

not  stated  in  the  writ,  it  deprives  the  have  filed  a  return,  it  is  too  late  for 

•defendant  of  the  power  of  traversing  them  to  object  that  the  writ  was  not 

them,  for  he  can  only  traverse  what  is  made  returnable  at  special  term.    Peo- 

stated  in  the  writ..    The  process  is  con-  pie  e.  Commissioners  of  Fort  Edward, 

■sidered  as  a  declaration,  and  the  relator  11  How.  Pr.,  89. 
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A.nd  how  you  shall  have  executed  this,  our  writ,  make  known 
to  our  said  Supreme  Court,  at  a  special  term,  to  be  held  at  , 
on  the         day  of  \naming  the  time  and  place  last  men- 

tioneor\.    And  have  you  then  and  there  this  writ. 

Witness,  Hon.  J.  J.,  ono  of  the  justices  of  our  Supreme 
Court,  this        day  of  ,  18     . 

By  order  of  the  court. 

[Signature  of  cleric.] 

2072.  Mandamus  to  a  Corporation  to  Admit  an  Aldsrina/n 

into  Office. 

[Formal  parts  as  in  preceding  form^ 

Whekeas,  a.  B.  was  diily  elected  one  of  the  aldermen  of 
the  ward  of  the  said  city,  to  wit,  on,  &c.,  at,  &c.,  and  by 

the  said  mayor  or  recorder  of  the  said  city  in  presence  of  you, 
the  said  aldermen  and  commonalty,  ought  to  be  admitted  and 
sworn  into  the  said  office  of  alderman ;  nevertheless,  you,  not 
being  ignorant  of  the  premises,  but  disregarding  your  duty 
therein,  have  not  only  refused  (.though  thereto  required  by  the 
said  A.  B.),  to  cause  the  said  A.  B.  to  be  sworn  and  admitted 
into  the  said  office  of  alderman,  in  manner  aforesaid,  but  yet 
do  refuse  so  to  do,  in  contempt  of  us,  and  to  the  great  damage 
of  the  said  A.  B.,  as  by  his  complaint  we  have  understood. 
We,  THEEKFOEE,  being  willing  that  speedy  justice  should  be  done 
in  this  behalf,  do  command  and  firmly  enjoin  you,  that  imme- 
diately after  the  receipt  of  this  writ,  you  do  cause  the  said  A, 
B.  to  be  duly  sworn  and  admitted  into  the  said  office  of  alder^ 
man ;  or  that  you  show  cause,  &c. 

2073.  Mandamus  to  Compel^  Inspectors  of  Corporate  Election 
to  Give  Certificate. 

[Statement  of  grievance,  thus ;]  That  in  an  election  duly  held 
on  the         day  of  ,18     ,  for  three  trustees  to  supply  the 

places  of  three  whose  offices  were  about  to  expire,  by  the  relig- 
ious corporation  existing  under  the  law  of  this  State,  for  the 
incorporation  of  religious  societies,  under  the  style  of  ; 

at  which  election,  you,  the  said  [defendants],  being  members  of 
the  said  society,  and  deacons  of  the  said  church,  havmg  been 
duly  nominated  therefor  by  a  majority  of  the  voters  present. 
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presided ;  the  said  relators  were  by  the  greatest  number  of 
votes  cast  duly  elected  as  said  trustees,  and  that  you  did,  then 
and  there,  declare  that  they  were  so  elected,  and  that  the  said 
election  was  adjourned  without  any  voter  challenging  or  ques- 
tioning the  election  of  the  said  relators ;  and  that  you  now 
refuse  to  give  to  the  said  relators  the  proper  certificate  of  their 
election,  provided  for  by  the  law  aforesaid. 

[Relief  sought.]  "We  do,  theeefoke,  hereby  command  and 
and  enjoin  you  forthwith  to  make,  execute,  and  deliver  under 
your  hands  and  seals,  to  the  said  relators,  a  certificate  of  their 
election  as  aforesaid,  in  due  form  of  law,  or  show  cause,  &c. 

2074.  Betwrn  to  Mandamus. 

[Title  of  the  cause.] 

The  [Board  of  Police  of  the  Metropolitan  Police  District] 
hereby  return  to  the  said  writ  of  mandamus  : 

[Here  set  forth  facts  in  answer.] 

All  which  is  respectfully  submitted.     By  order  of  the  board. 

[Signature  of  attorney.]  [Signature  of  Resident.] 

2075.  Notice  Bequiring  Relator  to  Demur  or  Plead. 

[Title  of  the  cause.] 

Take  notice,  that  the  defendant's  return  to  the  writ  of  man- 
damus in  this  cause,  has  been  duly  filed  with  the  clerk  of 
county ;  and  that  you  are  required  to  demur  or  plead  to  the 
said  return  within  twenty  days  after  the  service  of  this  notice.  ' 

[Date.]  [Signature.] 

[Address.] 

2076.  Notice  of  Hearing,  on  Fdilure  of  Relator  to  Demwr  or 

Plead. 
[Title  of  the  caiise.] 

Take  notice,  that  the  above  cause  will  be  brought  to  a  hear- 
ing on  the  return  to  the  writ  of  mandamus  herein,  at  a  special 
term  of  this  court,  to  be  held  at  the  court-house  in  on 

the  day  of  instant,  at  the  opening  of  the  court  on 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

[Date.]  [Signature.] 

[Address.] 
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2077.  Order  StriUtig  Out  Part  of  Return,  (e) 

A  return  having  been  made  to  the  alternative  maudamiis 
issued  in  this  case,  and  the  relator  having  presented  seven  writ- 
ten objectiT)ns  to  said  return,  and  the  same  having  been  argued 
by  the  counsel  for  the  respective  parties,  and  due  deliberation 
having  been  thereupon  had,  and  it  appearing  to  the  court  that 
the  said  objections  are  in  several  particulars  well  founded, 

Oedeeed,  that  the  first,  fifth,  sixth,  seventh,  eighth,  ninth, 
tenth,  and  eleventh  articles  or  branches  of  the  said  return  be 
stricken  out  or  quashed ;  and  no  amendment  consequent  upon 
such  alterations  being  suggested  by  the  respondents,  and  the 
usual  time  for  the  relator  to  reply  or  demur  having  expired,  it 
is  further  Oedeked,  that  such  time  be  extended  till  the  expira- 
tion of  five  days  from  the  date  of  this  order,  with  liberty  to 
either  party,  on  two  days'  notice,  in-  case  no  plea  or  demurrer 
to  the  return  so  modified  shall  be  interposed,  to  notice  the  mat- 
ter for  a  hea,ring  as  a  non-enumerated'  motion,  to  be  heard  and 
disposed  of  on  the  return  as  modified  by  this  order. 

2078.  Peremptmy  Mandamus. 

[As  in  Form  2071,  inserting  at  the  *  these  words  .•]  "  and 
which  complaint  we  have  adjudged  to  be  true,  as  appears  to  us 
of  record." 

[And  also  omitting  the  order  to  show  cause,  which  is  letween 
1 1,  in  Form  2071.] 


(5)  This  form  is  firom  People  m  rd.  Beaty  v.  Boaii  of  Police,  9  Abbotts'  Pr., 
'S7,  274. 
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CHAPTEK  VI. 

PROHIBITION. 

2079.  Affidavit  to  obtain  writ  of  prohibition  in  a  civil  case p.  743 

2080.  Writ  of  prohibition  in  a  criminal  case 743 

2081.  Return  by  the  court  below 745 

2083  Judgment 745 

2079.  Affidavit  to   Obtain    Writ  of  Prohibition  in  a  Civil 

Case,  (a) 

Supreme  Court  of  New  York.  (5) 

[  Venue.] 

A.  B.,  of  ,  in  the  county  of  ,  being  duly 

Bworn  says: 

I.  That,  on  or  about  the  day  of  ,  18  ,  he  was 
summoned  (a  copy  of  which  summons  is  hereto  annexed)  to 
appear  in  the  court  of  ,  on  the  day  of  , 
before  ,  \desoribing  with  precision  the  tribunal],  to 
answer  \_here  set  forth  the  nature  of  the.proceed/mg]. 

II.  That,  in  pursuance  of  said  summons,  deponent  did  attend 
at  the  said  court,  and  did  then  and  there  object  to  the  jurisdic  . 
tion  of  the  said  court  to  entertain  said  action  SJiere  set  forth  the 
ground  of  objection,  and  the  facts,  if  any,  which  the  applicant 
ojfered  to  prove  in  support  of  it]. 

in.  Deponent  further  stys :  And  the  said  judge,  notwith- 
standing the  said  objection  [and  notwithstanding  the  said  offer 
of  the  deponent  to  prove,  &c.J,  did  proceed  to  hear  and  deter- 
mine the  said  cause,  and  did  give  judgment  therein  against 
this  deponent. 

[Jurat^^  '  [Signature.] 


(a)  This  form  is  adapted  from  Lloyd  sought ;  but  it  ought  not  to  be  entitled 

on  Proh.,  5C.  in  any  matter,  as  there  is  no  cause  in 

(6)  The  affidavit  should  be  entitled  court.    Lloyd  on  Proh,.,  56. 
in  the  court  from  which  the  writ  is 
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2080.    Writ  of  ProhiUtion,  in  a  Criminal  Case,  (c) 
The  People  of  the  State  of  New  York, 

lo  the  Court  of  Oyer  and  Terminer,  begun  and  held  at  the 
City  Hall,  in  the  city  of  New  York,  in  and  for  the  city  and 
county  of  New  York,  on  the  first  Monday  of  October,  1859, 
DOW  sitting  in  said  city  (the  Honorable  J.  J.  Eoosevelt,  a 
Justice  of  the  Snpi'eme  Court,  presiding  therein) ;  and  to 
Quimbo  Appo ; — Greeting. 

Whereas,  N.  J.  Waterbury,  district  attorney  of  the  city  and 
county  of  New  York,  lately  in  our  Supreme  Court,  before  the 
Justices  thereof,  at  the  City  Hall,  in  the  city  of  New  York, 
came  and  gave  the  same  court  to  understand  and  be  informed 
that,  at  a  court  of  Oyer  and  Terminer,  begun  and  held  at  the 
City  Hall,  in  the  city  of  New  York,  in   and  for  the  city  and 
county  of  New  York,  on   the  first  Monday  of  April,  1859  (the 
Honorable  Henry  E.  Davies,  Justice  of  the  Sfpreme  Court,  pre- 
siding therein),  you,  the  said  Quimbo  Appo,  were  duly,  convict- 
ed, on  an  indictment  (before  that  time  found  by  the  grand  jury  of 
said   city  and   county,  therefor),  of  the  murder  of  one  Mary 
Fletcher,  and  that  you,  the  said  Qnimbo  Appo,  were  thereupon, 
on  the  7th  day  of  May,  1859,  sentenced  and  adjudged  by  the 
same  court  of  Oyer  and  Terminer  (the  said  Honorable  Henry 
E.  Davies,  a  Justice  of  the  Supreme  Court,  presiding  therein) 
to  be  executed  according  to  law,  on  the  2d  day  of  July  then 
next,  and  that  the  said  court  of  Oyer  and  Terminer,  after  such 
judgment  and  sentence  pronounced,  did,  on  the  16th  day  of 
June,  1859,  adjourn  without  day,  and  tliat  the  time  of  execu- 
tion of  j'ou,  the  said  Qnimbo  Appo,  having  been  thereafter  re- 
spited by  his  excellency  the  Governor,  yon,  the  said  Qnimbo 
Ap2)o,  have  made  a  motion  to  tlie  court  of  Oyer  and  Terminer, 
begun  and  held  at  the  City  Hall,  in  the  city  of  New  York,  in 
and  for  the  city  and  county  of  New  York,  on  the  first  Monday 
of  October,  1859  (the  Honorable  James  J.  Roosevelt,  a  Justice 
of  the  Supreme  Court,  presiding  therein),  for  a  new  trial  of  the 
issue  joined  on  the   said   indictment,   whereon  you,  the  said 


(c)  This  and  the  following  forms  are    Quimbo  Appo.    18  Hdvi.  Pr.,  350,  20 
from  the  procuedings  in  the  case  of    If.  T.,  531. 
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Quirabo  Appo,  are  already  convicted  and  sentenced  as  afore- 
said ;  and  that  the  last-mentioned  court  of  Oyer  and  Terminer 
has  entertained  said  motion  on  the  merits,  and  is  proceeding  to 
grant  the  same  in  contempt  of  us,  against  the  laws  an^  customs 
of  our  said  State,  and  to  the  manifest  damage,  prejudice,  and 
grievance  of  us  the  people  of  the  State  of  New  York ;  where- 
fore, the  said  district  attorney,  on  behalf  of  the  said  people,  has 
relief  asked  of  our  said  court,  and  our  writ  of  prohibition  in 
that  behalf. 

We,  THBKKFOEB,  being  willing  that  the  laws  and  customs  of 
our  said  State  should  be  observed,  and  that  our  good  and  faith- 
ful citizens  should  in  no  wise  be  oppressed,  do  command  you, 
the  said  court  of  Oyer  and  Terminer,  begun  and  holden  [c&o., 
as  above],  and  you,  the  said  Quimbo  Appo,  to  desist  and  refrain 
from  any  further  proceedings  on  the  aforesaid  motion  made  by 
the  aforesaid  Quirabo  Appo,  on  the  17th  day  of  October,  1859, 
before  the  said  court  of  Oyer  and  Terminer,  for  a  new  trial  on  the 
issue  joined  on  th%  indictment  heretofore  found  against  the  said 
Quimbo  Appo  by  the  grand  jury  of  the  city  and  county  of  New 
York,  for  the  murder  of  Mary  Fletcher,  whereof  the  said 
Quimbo  Appo  was  convicted  before  a  court  of  Oyer  and 
Terminer,  begun  and  held  at  the  City  Hall,  in  the  city  of 
New  York,  on  the  first  Monday  of  April,  1859  (the  Honor- 
able Henry  E.  Davies,  a  Justice  of  the  Supreme  Court,  pre- 
siding therein),  and  the  said  Quimbo  Appo  then  and  there 
sentenced  and  adjudged  to  be  executed  according  to  law  there- 
for ;  until  the  next  term  of  our  Supretne  Court,  to  be  held  in  the 
first  judicial  district  in  the  city  and  county  of  New  York,  and 
until  the  further  order  of  the  court  thereon,  and  that  you  show 
cause  before  the  said  Supreme  Court,  at  the  general  term  there- 
of, to  be  held  at  the  City  Hall,  in  said  city,  on  the  first  Mon- 
day of  November  next,  why  you  should  not  be  absolutely 
restrained  from  any  further  proceedings  on  the  said  motion  for 
a  new  trial. 
Witness,  the  Honorable  D.  P.  Ingraham,  one  of  the  justices 
of  our  said  Superior  Court,  at  the  City  Hall,  in  the  city  of 
New  York,  the  first  Monday  of  October,  1859. 

[Signature  of  cleric.'] 
[Signature  of  district  attorney.] 
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Return  and  Judgment  on  Prohibition. 


2081.  Return  of  the  Court,  {d) 
Supreme  Court,  City  and  county  of  New  York. 


The  people  on  the  relation  of  Nelson 
J.  Waterbury,  district-attorney  for 
said  city  and  county, 

against 

The  Court  of  Oyer  and  Terminer  for 
said  city  ;  and  Quimbo  Appo. 


The  Court  of  Oyer  ^.nd  Terminer,  held  in  and  for,  &e.,  to 
■whom  is  directed  the  writ  of  prohibition  hereto  annexed,  for 
answer  to  said  writ  do  certify  and  return.  [^Here  follows  state- 
ment of  what  the  court  has  done.^ 

In  witness  whereof  I  have  caused  the  seal  of  the  said 
L.  8.         court  to  be  hereunto  affixed,  this  day  of  , 

18     . 

By  the  court, 

[Signature  of  clerk.} 

2082.  Judgment. 

[After  reciting  writ  and  returns,  continue  .•] 

And  the  said  Nelson  J.  Waterbury,  district-attorney  as  afore- 
said, who  prosecutes  as  aforesaid,  says,  as  to  the  return  of  the 
said  Court  of  Oyer  and  Terminer  in  the  said  writ  named,  and 
the  cause  therein  shown  *,  that  the  same  and  the  matters  and 
things  therein  contained  in  the  manner  and  form  as  are  therein 
above  pleaded  and  set  forth  are  not  sufficient  cause  in  law  why 
the  said  court  should  not  be  restrained  from  any  farther  pro- 
ceedings in  the  said  motion  for  a  new  trial  in  the  said  writ 
mentioned,  and  this  he  is  ready  to  verify;  wherefore,  for 
want  of  a  sufficient  return  and  cause  shown  as  aforesaid  in  this 


(d)  The  return  of  the  individual  defendant  may  he  in  similar  form,  and 
dgned,  dated,  and  verified 
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behalf,  the  said  district-attorney  prays  judgment,  and  that  the 
said  court  be  absolutely  prohibited  by  the  people's  writ  of  pro- 
hibition from  any  further  proceedings  on  the  said  motion. 

And  as  to  the  return  of  the  said  Quimbo  Appo,  in  the  said 
writ  named,  and  the  cause  therein  shown,  the  said  district- 
attorney  says  that  the  same  [continue  as  above  frora  the  *,  svh- 
stituting  the  name  of  the  individual  defendant  instead  of  "  the 
said  court''\ 

And  the  said  Court  of  Oyer  and  Terminer  says  that  the  said 
return  and  cause  shown  by  it  are  sufficient  in  law. 

And  the  said  Quimbo  Appo,  by  Field  and  Sluyter,  his  attor- 
neys, says  [c6(7.,  as  aiove']. 

WHERreuPON,  all  and  singular  the  premises  aforesaid,  being 
seen  by  the  court  now  here,  and  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  seems  to  the  said  court 
now  here  that  the  return  of  the  said  Court  of  Oyer  and  Ter- 
miner f  in  the  said  writ  mentioned,  and  the  cause  therein 
shown,  and  the  matters  and  things  therein  contained,  in  man- 
ner and  form  as  the  same  are  therein  pleaded  and  set  forth,  are 
not  sufficient  cause  in  law  why  the  said  court  should  not  be 
absolutely  restrained  from  any  further  proceedings  in  the  said 
motion  for  a  new  trial  in  the  said  writ  mentioned.  And  it 
also  seems  to  the  court  now  here  that  the  said  return  of  Quim- 
bo Appo  [aojitinue  as  aiove  from  the  f ,  substituting  his  name 
for  "  the  said  oouri"]. 

T^EEEFOEE,  it  is  Considered  that  the  people's  writ  of  prohibi- 
tion absolute  do  issue,  restraining  the  said  Court  of  Oyer  and 
Terminer  begun  and  holden  [c&o.,  as  above],  and  the  said  Quim- 
bo Appo  from  any  further  proceedings  therein  in  the  aforesaid 
motion  [reciting  it  as  in  the  last  paragraph  of  Form  2080]. 

Judgment  signed  this  22d  day  of  November,  1859. 

JOSIAU   SOTHEKLAND, 

Justice. 


THE  END. 


INDEX. 

\The  references  are  to  volume  and  page.    For  a  list  of  the  forms,  in  the  order 
oftlie  svbjecls  to  which  they  pertain,  see  the  ComnmTS  pi-ejixed  to  eacJt  wlume.'] 


AccoTOTT  referred  to  in  pleading,  motion  to  obtain  copy  of,  ii.,  192-194. 
ACKNo-WLBDGMBNT  of  bond,  i.,  13. 

Of  retainer  in  justice's  court,  i.,  23. 
Of  guardian's  consent,  i.,  39. 
Of  signatures,  i.,  107. 
Of  undertaking  by  sureties,  ii.,  383. 
Another  form ; — proof  by  witness,  ii.,  282. 
Admission  of  documentary  evidence,  ii.,  404. 
Of  service  of  papers  generally,  ii.,  691. 
Of  service  of  summons,  i.,  107. 
Affidatit — 

Commencement  and  conclusion,  i.,  4-7. 

Taken  without  the  State,  i.,  7. 

To  move  to  declare  action  Abated,  unless  the  proper  parties  revive  it,  ii., 

229. 
To  obtain  leave  to  Amend  complaint  as  to  names  of  parties,  ii.,  200. 
To  falsity  of  Answer,  ii.,  215. 
Corroborative  of  the  same,  ii.,  215. 

To  obtain  stay,  on  Appeal  from  order  directing  delivery  of  personal  prop- 
erty, ii.,  640. 
To  obtain  order  for  Appearance  of  a  resident  whose  place  of  residence 

cannot  be  ascertained,  i.,  95. 
To  obtain  order  of  Arrest  under  the  Code  in  various  cases,  ii.,  255-278. 
To  obtain  arrest  under  non-imprisonment  act,  where  tho  application  is 

made  before  judgment,  ii.,  298. 
The  same,  in  a  creditor's  suit,  ii.,  299. 
To  obtain  arrest  after  judgment  under  same  act,  ii.,  300. 
To  obtain  arrest  of  a  judgment-debtor  who  is  about  to  leave  the  State 

or  conceal  himself,  ii.,  621. 
To  obtain  Attachment  of  defendant's  property,  under  Code  of  Procedure, 

in  various  cases,  ii.,  315-319. 
Of  attachment  issued,  and  death  of  defendant  before  publication  of  sum 

mons  completed,  ii.,  232. 
To  obtain  ex  parte  order  for  a  Bill  of  Particulars,  ii.,  183. 
To  obtain  further  bill  of  particulars,  ii.,  187. 

On  the  part  of  the  plaintiff,  to  obtain  particulars  of  defendant's  counter- 
claim or  set-off,  ii.,  191. 
To  oppose  motion  to  place  cause  upon  special  circuit  Calendar,  ii.,  4.54. 
To  move  for  Certiorari,  ii.,  712. 

To  obtain  delivery  of  personal  property,  in  proceedings  of  Claim  and 
Delivery,  ii.,  302-365. 

where  defendant  procured  possession  by  fraud,  ii.,  363. 
where  knowledge  of  causa  of  detention  is  denied,  ii.,  363. 
where  exempt  property  has  been  seized  on  execution,  ii,  36S 
where  plai^jtiff  claims  imder  a  special  agreement,  ii.,  3G4. 
where  he  claims  as  a  bailee  for  hire,  ii.,  304. 
where  he  claims  as  pledgee,  ii.,  365. 
where  he  claims  as  lessee,  ii.,  365. 
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Aftjdavit  of  claim  by  tMrd  persons  in  proceedings  of  claim  and  delivery,  ii, 
369. 
Oath  denying  Collusion  to  annex  to  a  bill  of  interpleader,  ii.,  338 
To  obtain  order  for  a  Oommission  to  take  deposition,  ii.,  411,  412. 
On  tbe  part  of  tlie  defendant  to  obtain  Consolidation,  ii.,  658. 
Of  Continued  lunacy,  in  divorce  cases,  ii.  534. 
Corroborating  aflBdayits  to  move  for  new  trial,  ii.,  495,  497. 
Corroborative  of  petition,  ii.,  224. 
Of  Default  in  order  nisi,  i.,  69. 

Of  disposal  of  property  witli  intent  to  Defraud  creditors,  ii.,  278. 
Of  threat  to  assign  to  hinder  creditors,  ii.,  319. 
Denying  cohabitation,  in  divorce  cases,  ii.  534. 
Of  intended  Departure  of  debtor,  ii.,  276,  318. 
Of  messenger  bringing  Deposition,  ii.,  421. 
To  Disbursements,  ii.,  589. 

To  obtain  Discovery  and  inspection  of  books  and  papers,  ii.,  408. 
To  move  for  Dismissal  of  action,  for  neglect  to  try,  ii.,  501. 

for  neglect  to  serve  complaint,  ii.,  602. 

for  unreasonable  neglect  to  serve  other  defendants,  ii.,  503. 

for  suing  ■without  leave,  ii.,  503. 
To  authority  to  bring  Ejectment,  i.,  22. 
To  move  to  compel  plaintiflfs  attorney  in  ejectment  to  produce  written 

authority,  ii.,  668. 
To  move  to  compel  plaintiif  to  Elect  between  several  counts  setting  forth 

the  same  cause  of  action,  ii,  213. 
To  Enter  judgment  on  defendant's  offer,  ii.,  506. 
To  obtain  order  for  Examination  of  witnesses  conditionally  (de  bene  esse),, 

ii,  425. 
To  claim  presented  to  Executors  or  administrators,  i.,  11. 
To  move  for  Exoneration  of  bail,  ii.,  295. 
To  move  for  Extension  of  time  to  plead,  ii.,  196. 
The  same,  on  demanding  copy  of  account,  ii.,  193. 
To  obtain  further  time  to  justify  (or  add  new  bail  and  justify),  stating 

absence  of  bail,  ii.,  290. 
The  same,  of  illness  of  the  bail,  ii.,  291. 
To  move  for  extension  of  time  for  bail  to  surrender,  il.,  295. 
Of  Filing  notice  of  lis  pendens,  i.,  84. 
To  move  to  compel  filing  of  pleadings,  ii.,  307. 
Of  Guardian's  competence,  ii.,  55. 
To  obtain  Habeas  Corpus  ad  testificandum,  ii.,  438. 
For  order  to  show  cause  why  Heir  should  not  apply  assets  to  judgment, 

or  attachment  should  not  issue,  ii.,  599. 
In  support  of  complaint  to  obtain  Injunction  where  material  aUegations 

of  complaint  are  made  on  information  and  belief,  ii.,  337. 
Of  merits,  to  prevent  Inquest,  ii.,  452. 
To  move  for  order  of  Interpleader,  ii.,  238. 
The  same,  in  case  of  specific  property,  ii.,  240. 
To  move  for  Judgment  in  various  cases,  ii.,  513-534. 
To  move  for  a  foreign  Jury,  ii.,  458. 
To  move  for  a  special  jury  in  an  action  of  libel,  ii.,  461. 
To  move  for  Leave  to  sue  on  a  bond  given  in  a  suit,  i.,  43. 
For  leave  to  sue  on  a  judgment,  i.,  48. 
Of  Merits,  made  by  defendant,  ii.,  693. 
The  same,  made  by  counsel,  ii.,  693. 
The  same  to  prevent  inquest,  ii.,  453. 
To  obtain  Ne  Exeat,  ii.,  306. 
The  same,  in  an  action  for  accounting,  ii.,  307. 
To  set  aside  ne  exeat  for  neglect  to  prosecute,  ii.,  313. 
To  move  for  a  New  Trial  on  the  ground  of  misconduct  of  a  juror,  iL, 
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Ajtidatit  to  move  for  a  New  Trial  on  tlie  ground  of  improper  communication 
by  the  plaintiff  to  members  of  tbe  jury,  ii.,  493. 
surprise,  ii.,  494. 

newly  discovered  evidence,  ii.,  495. 
In  an  action  to  recover  possession  of  real  property,  ii.,  497. 
Of  No  answer,  ii.,  510. 
Of  Non-attendance  pursuant  to  order  in  supplementary  proceedings,  ii.. 

By  mortgagee  of  Non-payment  of  money,  in  action  for  redemption,  ii., 

576. 
Of  Non-residence,  ii.,  276. 
Of  No  reply,  ii.,  537. 

In  Partition,  to  bave  two  or  more  sbares  set  off  in  common,  ii.,  525. 
To  move  to  substitute  oflBcer's  successor  as  a  Party,  ii.,  234. 
By  owner  of  cbattels  to  move  to  be  made  party  to  action,  ii.,  336. 
To  Payment  of  witnesses'  fees,  ii.,  589. 
On  application  before  suit,  to  Perpetuate  testimony,  ii.,  484. 
On  application  pending  suit  to  perpetuate  testimony,  ii.,  434. 
To  move  to  change  Place  of  Trial  on  the  ground  that  an  impartial  trial 
cannot  be  had  in  the  county  designated  in  the  complaint,  ii.,  347. 

that  the  county  designated  in  the  complaint  is  not  the  proper  coun- 
ty, ii.,  344. 

on  account  of  convenience  of  witnesses,  ii.,  348. 
To  oppose  change  of  place  of  trial,  ii.,  250. 

To  move  for  a  Postponement  of  trial,  on  account  of  absence  or  sickness 
of  witness,  ii.,  455. 

absence  of  plaintiff,  ii.,  456. 
To  obtain  writ  of  Prohibition  in  a  civil  case,  ii.,  743. 
To  obtain  order  for  Publication  of  summons,  where  defendant  is  a  for- 
eign corporation,  i.,  85. 

has  departed  from  the  State  to  defraud  creditors,  or  to  avoid  ser- 
vice, i.,  88. 

keeps  himself  concealed,  i.,  89. 

is  a  non-resident,  i.,  90. 

where  absent  defendant  is  proper  party  to  action  respecting  spe- 
cific property,  i.,  92. 

where  action  is  for  divorce,  i.,  93. 

in  case  of  unknown  owners,  i.,  94. 
To  move  to  compel  Purchaser  to  Complete  his  purchase,  ii.,  611. 
Of  Receiver  to  his  account,  ii.,  399. 

To  move  for  Reference  of  an  action  involving  a  long  account,  ii.,  469 
To  oppose  the  motion ;— denying  account,  ii.,  470. 

setting  np  fraud,  ii.,  470. 

where  there  are  difficult  questions  of  law,  ii.,  471. 
To  regularity  of  proceedings  on  moving  for  reference  preliminary  to  judg- 
ment, in  foreclosure,  ii.,  530. 

in  partition,  ii.,  534. 

in  divorce,  ii.,  533. 
To  move  for  reference  of  claim  to  surplus  in  foreclosure,  ii.,  678. 
To  Regularity  of  proceedings,  on  moving  for  judgment  on  failnre  to 
answer,  where  summons  was  served  by  publication,  ii.,  517. 

in  foreclosure,  ii.,  530. 

in  partition,  ii.,  534. 

in  divorce  cases,  ii.,  533.      .  -         ,     a        • 

To  obtain  Removal  of  cause  into  the  Supreme  Court  from  the  Superior 

Court,  or  Court  of  Common  Pleas,  ii.,  657. 
To  move  to  Revive  action  on  death  or  disability  of  party,  u.,  330. 
To  obtain  Security  for  costs  from  non-resident  plaintiff,  ii.,  662. 

plaintiff  having  removed  oending  suit,  ii.,  662. 

infant  plaintiff,  ii.,  663. 
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AiriDAViT  to  obtain  security  for  costs  from  insolvent  plaintiff,  ii.,  064. 
Of  Service  of  paper  on  a  party,  ii.,  689. 

where  the  paper  is  left  at  residence,  ii.,  689. 

where  the  service  is  the  foundation  for  a  proceeding  for  contempt, 

ii.,  690. 
on  attorney,  ii.,  690. 
Of  service  of  notice  on  infant  defendant,  1.,  64 
Of  order  nisi,  and  default,  i.,  69. 
Of  subpoena,  ii.,  437. 

Of  an  order  for  examination  in  supplementary  proceedings,  ii.,  634. 
Of  alternative  order  for  bill  of  particulars  and  default,  ii.,  185. 
Of  summons,  i.,  101. 

on  a  corporation,  i.,  102. 
on  an  infant  or  lunatic,  i.,  103. 
printer's  affidavit  of  publication,  i.,  105. 
by  mailing,  i.,  105. 
by  substitution  {Act  of  1853),  i.,  106. 
by  posting,  &c.,  i.,  106. 
Of  inability  to  make  personal  service,  i.,  96. 
That  the  defendant  is  not  a  soldier,  &c.,  i.,  97. 
To  the  nature  of  the  action,  i.,  97. 
Of  seeing  a  paper  served  by  a  person  who  has  since  died  or  absconded. 

ii.,  691. 
To  move  to  place  cause  upon  Special  circuit  calendar,  ii.,  458. 
To  obtain  Stay  of  proceedings,  and  extension  of  time  on  demanding 

copy  of  account  referred  to  in  pleading,  ii.,  193. 
To  move  for  leave  to  file  Supplemented  complaint,  ii.,  203. 
On  application  to  file  supplemental  answer,  ii.,  204. 
To  obtain  order  for  examination  of  debtor  in  Supplementary  proceed- 
ings, after  the  return  of  execution,  on  a  judgment  of  the  Supreme 
Court,  ii.,  617. 

on  judgment  of  court  of  record  other  than  Supreme  Court,  ii.,  618. 
on  a  judgment  of  justice's  court,  or  other  inferior  court,  rendered 

in  the  county  where  application  is  made,  ii.,  618. 
on  judgment  of  justice's,  or  other  inferior  court,  to  procure  ex- 
amination out  of  county  where  the  judgment  was  rendered,  ii., 
619. 
To  obtain  order  for  examination  of  judgment-debtor  in  supplementary 

proceedings  before  the  return  of  execution,  ii.,  620. 
To  obtain  arrest  of  j  udgment-debtor  in  supplementary  proceedings  who 

is  about  to  leave  the  State  or  conceal  himself,  ii.,  621. 
To  obtain  order  for  examination  of  a  third  person  in  supplementary  pro- 
ceedings, ii.,  633. 
Of  non-attendance,  pursuant  to  order  In  supplementary  proceedings,  ii.. 

Of  sufficiency,  to  be  made  by  Sureties  in  imdertaking  upon  arrest,  ii.. 
381,  283. 

upon  injunction,  ii.,  831. 
upon  indemnity  to  sheriff,  ii.,  370. 
in  receiver's  bond,  ii.,  390. 
By  defendant,  to  his  expected  absence  at  Trial  in  consequence  of  acts  of 

the  plaintiff,  ii.,  457. 
Proof  by  affidavit  of  witness,  of  execution  of  Undertaking,  ii.,  282. 
As  to  Value  of  real  property  in  controversy  on  appointment  of  receiver, 

ii.,  385. 
To  obtain  Warrant  to  compel  attendance  of  witness  to  give  deposition, 

ii.,  439. 
To  obtain  order  to  restrain  Waste,  ii.,  857 
To  apply  for  Writ  of  assistance,  ii.,  614. 
aGKEEMENT  to  refer  claim  against  executors  or  administrators,  i.,  13. 
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Aj.iMONT,  motions  for,  ii.,  684-G86. 
AiiowANCB  of  bail,  ii.,  393. 

The  same,  as  to  one  bail,  and  for  time  for  the  other  to  justify,  ii.,  393. 

The  same,  with  the  direction  that  the  money  be  refunded,  ii.,  393. 

Allowance  of  added  bail,  ii.,  393. 

Of  interrogatories  in  commission  to  take  deposition,  ii.,  419 

And  see  Indorsement. 
iiTEHNATiVB  mandamus,  ii.,  738. 

To  a  corporation  to  admit  an  alderman  into  office,  ii.,  739. 

To  compel  inspectors  of  corporate  election  to  give  certificate,  ii.,  739. 
Amendment, — motions  for  leave  to  make,  ii.,  197-301. 

to  enter  order  nunc  pro  tunc,  ii.,  693. 
Aksweks. — General  form,  ii.,  11. — And  see  Vol.  i.,  pp.  115-117. 

The  same,  where  there  are  several  defences,  ii.,  13. 

Commencement  of  answer  by  defendant  appearing  in  person,  ii.,  13. 

Commencement  of  answer  by  a  defendant  sued  by  a  wrong  name,  ii.,  13. 

The  same,  by  an  infant,  ii.,  13. 

The  same,  by  a  lunatic,  &o.,  ii.,  14. 

The  same,  by  a  husband  and  wife,  jointly,  ii.,  14. 

To  obtain  removal  from  a  justice's  court  upon  question  of  title,  il,  658. 

In  Abatement,  ii.,  32-31. 

Accord  and  Satisfaction,  ii.,  83. 

Denial  of  errors  in  Account,  ii.,  163. 

Accounting  and  payment,  ii.,  63-66. 

Adverse  possession,  il.,  155. 

The  same,  where  the  holding  was  under  paper  title,  ii.,  156. 

That  defendant  indorsed  as  Agent  i  where  the  complaint  set  forth  the 
contract  untruly  in  this  respect,  ii.,  69. 

In  actions  against  agents,  ii.,  108,  109. 

Alien  enemy,  ii.,  25. 

Alteration  of  the  instrument,  ii.,  70. 

Another  action  pending,  ii.,  36. 

Another  form,  in  the  case  of  a  counter-claim,  ii.,  37. 

Pendency  of  partnership  cause,  in  answer  to  partition  suit,  ii..  27. 

Arbitrament  and  aWard,  ii.,  33. 

In  action  for  Assault  and  Battery,  ii.,  139-132. 

That  landlord  accepted  an  Assignee  as  his  tenant,  ii.,  99. 

Assignment  of  cause  of  action,  by  plaintiff,  to  third  person,  ii.,  31. 

Of  instrument,  ii.,  36. 

Denial  by  assignee  of  holding  lease,  ii.,  97. 

Assignee's  assignment  to  third  person,  ii.,  97. 

Denial  of  assignment  of  cause  of  action  for  conversion,  ii.,  1.30.  _ 

That  the  goods  were  seized  under  an  Attachment,  and  that  the  plaintiff 
is  a  fraudulent  grantee,  ii.,  130.  . 

Averments  relating  to  particular  classes  of  persons,  and  their  title  or 
ca,pacity  to  sue  and  be  sued ;— applicable  to  actions  generally,  u., 
36-88. 

In  actions  on  Awards,  ii.,  86-88. 

In  actions  against  Bailees,  ii.,  109. 

In  actions  on  Bills,  notes,  and  checks,  ii.,  68-85. 

Defendant  a  Bona  fide  purchaser  without  notice,  il.,  167. 

In  actions  on  Bonds,  ii.,  88,  89. 

In  actions  for  Breach  of  promise  of  marriage,  U.,  105. 

Exorbitant  Brokerage,  ii.,  67. 

In  actions  on  Building  Contracts,  ii.,  90. 

In  actions  against  Carriers,  ii„  109-111. 

Counter-claim  against,  for  negligence,  ii.,  66. 

Bad  Character  of  plaintiflf,  ii.,  105. 

In  actions  on  Checks,  ii.,  68-85. 

Discharge  by  Composition  deed,  ii.,  55 
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AjiaWEES. — Discharge  by  Compromise,  ii.,  55. 
Oondonatioh,  ii.,  169. 
■  Want  of  Consideration,  ii.,  74-79. 
That  the  acceptance  was  for  accommodation,  ii.,  75. 
That  the  note  was  for  accommodation,  and  was  misapplied,  ii.  75. 
That  the  note  or  acceptance  was  given  for  goods  sold,  but  never  de- 
livered, ii.,  76. 
Hat  the  notes  were  given  for  purchase-money,  and  plaintiff  failed  to 

convey,  ii.,  77. 
Failure  of  consideration,  ii.,  88. 
The  same  ;—s)i  bond  for  purchase-money,  ii.,  89. 
Denial  of  Contract,  ii.,  39. 
Denials  of  its  validity,  ii.,  40-46. 
Coverture  of  the  defendant,  ii.,  40. 
Infancy  of  defendant,  ii.,  41. 
Insanity  of  defendant,  ii.,  41. 
Fraud  in  procuring  contract,  ii.,  41. 
Duress  by  imprisonment,  ii.,  41. 
Duress  by  threats,  ii.,  41. 

Statute  of  Frauds  ; — as  to  leasing  or  sale  of  lands,  ii.,  43. 
Another  form,  ii.,  43. 

The  same  ; — as  to  agreement  not  to  be  performed  within  a  year,  ii.,  43. 
The  same ; — as  to  special  promise  to  answer  for  default,  &c.,  of  another, 

ii.,  43. 
The  same ; — as  to  agreement  in  consideration  of  marriage,  ii.,  43. 
The  same ; — as  to  sale  of  personal  property,  ii.,  43. 
Ultra  vires  of  corporation,  ii.,  44. 
That  the  contract  sued  on  is  a  foreign  one,  void  by  the  law  of  the  ■place, 

ii.,  44. 
That  the  contract  was  a  cover  for  a  wager,  ii.,  45. 
That  the  debt  was  for  money  lost  at  play,  ii.,  45. 
That  the  note  was  given  to  compound  a  felony,  ii.,  45. 
Note  given  for  liquors  sold  without  license,  ii.,  46. 
Usury  by  ante-dating  security,  ii.,  46. 

Payment,  performance,  or  discharge  of  the  contract  sued  on,  ii.,  47-61. 
Eecission  of  contract,  ii.,  56. 

Traverse  of  plaintiff's  general  allegation  of  performance,  ii.,  56. 
Plaintiff's  work  not  finished,  and  architect's  certificate  not  obtained 

ii.,  90. 
Explaining  contract  of  sale,  and  alleging  breach  as  to  delivery,  ii.,  106. 
The  same,  as  to  quality,  ii.,  106. 
Denial  of  Conversion,  ii,,  119. 
No  such  Corporation,  ii.,  25. 
Ultra  vires  of  corporation,  ii.,  44,  68,  73. 

Note  given  to  insurance  corporation,  unauthorized  by  their  charter,  ii.,  73. 
Denial  of  validity  of  transfer  of  note  by  moneyed  corporation,  ii.,  81. 
Defences  in  actions  on  the  individual  liability  of  corporators  for  debt  ol 

corporation,  ii.,  158. 
Counter-claims,  ii.,  173. 
Payment  in  part  for  goods  sold,  and  deficiency  in  the  goods  exceeding 

the  balance,  with  counter-claim  for  excess,  ii.,  64. 
Counterclaim  against  carriers  for  negligence,  ii.,  66. 
Counterclaim  for  divorce  for  plaintiff's  adultery,  ii.,  169. 
Defences  in  actions  on  Covenants,  ii.,  103-104. 
Coverture  of  plaintiff,  ii,,  34. 

of  defendant,  ii.,  40. 
Denial  of  expiration  of  Credit,  ii.,  63. 
Defences  in  Creditor's  suit,  ii.,  161. 
Death  of  defendant  before  suit,  ii.,  38. 
Deceit  in  sale  of  goods,  ii,,  78. 
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Answers.— rin  action  for  deceit,  ii.,  115, 116. 
Denial  of  Deed,  ii.,  39. 

of  fraud  in  obtaining  deed,  ii.,t63. 
In  actions  for  Defamation,  ii.,  137-148. 

Defect  of  pai-ties  by  non-joinder  of  one  wlio  was  a  party  to  the  con- 
tract, ii.,  28. 
Tlie  same,  in  case  of  indorsement,  &c.,  ii.,  39. 
Non-joinder  of  other  owners  in  actions  relative  to  land,  ii.,  29. 
Non-joinder  of  a  co-administrator,  ii.,  29.  • 
Non-joinder  of  a  co-executor,  ii.,  29. 

Non-joinder  of  tlie  tenant  in  common,  as  to  part  of  the  goods,  ii.,  30. 
Joint  interest  in  plaintiff  and  a  third  person,  ii.,  30. 
Non-joinder  of  necessary  defendant,  ii.,  30. 
Partnership  of  defendants  with  a  third  person,  ii.,  30. 
Assignment  of  cause  of  action,  by  plaintiff,  to  a  third  person,  ii.,  31. 
Non-joinder  of  owner  of  equity  of  redemption,  ii.,  165. 
Denial  of  conditional  Delivery,  ii.,  39. 
That  the  delivery  was  in  escrow,  ii.  40. 
Demand  before  or  after  the  plaintiff's  tender,  ii.,  53. 
General  Denials,  ii.,  17. 

general  denial  of  one  of  several  causes  of  action,  n.,  17. 

as  to  a  part  of  the  pleading,  ii.,  17, 18. 

of  knowledge  or  intbrmation  sufficient  to  form  a  belief,  ii.,  18, 19. 

of  knowledge  or  information,  &c.,  by  several  defendants  answering 
together,  ii.,  19. 

denial  of  knowledge,  &c.,  explaining  ignorance,  ii.,  19. 

Specific  denial,  ii.,  20.  ,   ,.  -   .    on 

of  knowledge  or  information  suffident  to  form  a  behef,  u.,  ^0. 
of  demand,  ii.,  36. 
of  assignment  of  instrument,  ii.,  86. 
of  executorship,  &c.,  ii.,  37. 
of  incorporation,  ii.,  38, 
of  partnership,  ii.,  38. 
of  contract,  ii.,  39. 
of  deed,  ii.,  39. 

of  conditional  delivery,  ii.,  39. 
of  indebtedness,  ii.,  40. 
the  same ;  admitting  part,  ii.,  40. 

of  promise  as  to  part,  and  pleading  payment  as  to  resldae,  iL,  61. 
of  part,  and  payment  or  tender  of  residue,  ii,  51-55. 
of  performance,  ii.,  56. 
that  money  was  lent,  ii.,  61. 
of  request  to  pay,  &c.,  ii.,  61. 
that  money  was  received,  ii.,  61. 
of  necessaries,  ii.,  63. 
that  credit  has  expired,  ii.,  63. 

of  plaintiff's  title  to  goods  sold,  ii.,  63  ;  to  biU  or  note,  ii.,  81. 
of  making  or  acceptance  of  a  note  or  bUl,  ii.,  68. 
of  indorsement,  ii,  68. 

of  transfer  of  biU  or  note  to  th^  plaintiff,  U.,  80. 
of  validity  of  transfer  of  note  by  moneyed  corporation,  li,,  81. 
of  acceptance,  presentment  and  protest,  ii.,  83. 
of  notice,  ii.,  83. 
of  presentment,  ii.,  84. 
of  excuse  for  non-presentment,  ii.,  84. 
of  parol  submission,  ii.,  86. 
of  award,  ii.,  86. 
of  performance  of  award,  ii.,  87. 
of  performance  of  guaranty,  ii.,  90. 
of  notice  of  performance  of  guaranty,  ii,  90. 
Vol.  n.— 48 
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Asswssis. — Specific  Denial  of  policy  of  insurance,  ii,  91. 
of  plaintiff's  interest,  ii.,  91. 
of  loss,  ii.,  91. 
of  account  of  loss,  ii.,  93. 
of  certificate  of  notary,  ii.,  .93. 
of  use  and  occupation,  ii.,  97. 
of  hiring,  il.,  97. 
of  judgment,  ii.,  101. 
of  covenant,  ii.,  103. 
of  its  breach,  ii.,  104. 
of  agreement  to  employ,  ii.,  104. 
of  plaintiff's  performance,  ii.,  104. 
of  promise  of  marriage,  ii.,  105. 
of  plaintiff's  readiness,  ii.,  105. 
of  breach  of  promise,  ii.,  105. 
of  agreement  for  sale  of  real  property,  ii.,  106. 
of  plaintiff's  performance,  ii.,  107. 
of  warranty,  ii.,  107. 

of  its  breach,  ii..  108. 

by  agent— of  negligence  in  sale,  ii.,  108 ;  m  giving  credit,  IL,  108 ; 

in  services,  ii.,  109. 
of  bailment,  ii.,  109,  119. 
of  being  a  common  carrier,  il.,  109. 
of  employment  as  carrier,  ii.,  109. 
of  delivery  of  goods,  ii.,  109. 
of  loss,  ii.,  110. 
of  trust,  ii..  Ill,  166. 
of  trusteeship  in  corporation,  ii.,  158. 
by  sheriff,  of  plaintiff's  title,  ii.,  113. 
of  taking  goods,  ii.,  112. 
of  sale  in  action  for  deceit,  ii.,  115. 
of  representations,  ii.,  115. 
of  falsity,  ii.,  116. 

of  scienter  in  action  for  deceit  or  negligence,  ii.,  116. 

of  defendant's  ownership  of  thing  causing  injury,  ii.,  116. 

of  plaintiff's  ownership  of  thing  injured,  ii.,  119. 

of  injury  by  negligence,  ii.,  117. 

of  conversion,  ii.,  119. 

of  detention,  ii.,  119. 

of  assignment  of  cause  of  action  for  conversion,  ii.,  120. 

of  plaintiff's  possession  of  real  property,  ii.,  123. 

of  plaintiff's  title  to  real  property,  in  trespass,  ii.,  133 ;  in  nuisance, 
ii.,  127;  in  ejectment,  ii.,  153;  in  specific  performance,  il,  163. 

of  right  to  possession,  ii.,  123. 

of  breaking,  ii.,  133. 

of  taking,  ii.,  124. 

of  nuisance,  ii.,  127,  128. 

of  waste,  ii.,  138., 

ofbattery,  ii.,  129. 

of  arrest,  ii.,  133. 

of  want  of  probable  cause,  ii.,  133. 

of  inducement  in  action  for  defamation,  ii.,  137. 

of  holding  stock  in  corporation,  ii.,  158,  159. 

of  plaintiff's  claim  on  corporation,  ii.,  159. 

of  assets,  ii.,  160. 

of  judgment,  ii.,  161. 

of  executor,  ii.,  161. 

of  residence,  ii.,  161., 

of  possession  of  assets  belonging  to  judgment  debtor,  ii.,  161. 

that  conyeyance  was  fraudulent,  ii.,  161. 
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Answ^S. — Specific  Denial  of  fraud  in  obtaining  deed,  ii.,  163. 

of  errors  in  account,  ii.  163. 

of  payment  or  tender,  u.,  163. 

of  readiness  to  convey,  ii.,  163. 

of  delivery  of  possession,  ii.,  163. 

of  part  performance,  ii.,  163. 

of  mortgage,  ii.,  163. 

of  having  assumed  mortgage,  ii.,  164. 

of  having  accepted  deed  with  covenant  assuming  mortgage  and 
allegation  of  release,  ii.,  164. 

of  adultery,  ii.,  169. 

of  notice  to  bona  fide  purchaser,  ii.,  167. 
Answers  in  actions  against  heirs  and  Devisees,  ii.,  160. 
Payment,   performance    or  Dischfurge  of  the  contract   sued  on,  ii., 

47-61. 
Discharge  in  bankruptcy,  ii.,  56,  57. 
Discharge  in  insolvency,  ii.,  59. 
Disclaimerj  ii.,168. 
In  actions  for  Divorce,  ii.,  169. 
Domestic  enemy,  ii.,  35. 

Duress  by  imprisonment,  ii.,  41 ;  by  threats,  ii.,  41. 
Etajoyment  of  Basement  for  twenty  years,  ii.,  135. 
In  actions  of  Ejectment,  ii.,  153-156. 

In  actions  on  agreement  for  Employment  of  services,  ii.,  104. 
In  various  actions  for  Equitable  or  specific  relief,  ii.,  161-169. 
Return  of  debtor  after  Escape,  ii.,  115. 
Estoppel,  ii.,  33. 
Eviction,  ii.,  98. 

The  same ;  as  a  defence  to  one  instalment,  ii.,  99. 
Excuse  for  non-performance,  ii.,  105,  1Q7. 
Denial  of  Executorship,  &c.  ii.,  37. 

That  executor  renounced,  ii.,  37.  .     ..    „_ 

That  the  estate  is  fully  administered  {plene  administravif),  u.,  37. 
By  trustee  ;  that  he  declines  to  act,  ii.,  166. 
The  same;  with  denial  of  having  acted,  ii.,  166.« 
In  actions  for  False  imprisonment,  ii.,  133, 136. 

In  actions  for  Foreclosure,  ii.,  163.  ■  ■        t.      a 

General  answer  of  iiifant  or  lunatic  in  foreclosure,  partition,  ate,  iL, 

166. 
Formal  parts  of  answer,  ii.,  11-14 
Former  judgment,  ii.,  33. 
Fraud  in  procuring  contract,  ii.,  4i. 
Fraud  in  the  making  of  bm  or  note,  ii.,  77. 
That  the  note  was  for  goods  sold  by  means  of  deceit,  ^■>J°- 
That  the  note  was  for  goods  sold  with  a  false  warranty,  ii.,  78. 
That  policy  was  obtained  by  misrepresentations,  ii.,  91. 
The  same,  in  life  insurance,  ii.,  93.  ' 

That  plaintiff  gave  in  a  fraudulent  account  of  loss,  ii.,  93. 
Fraud  in  the  recovery  of  judgment,  ii.,  101. 

Averment  of  fraudulent  assignment,  ii.,  115.  ,  ^,    .  .,       ,  ,„cffi<. 

That  the  goods  were  seized  under  an  attacnment,  and  that  the  plaintiH  la 

a  fraudulent  grantee,  ii.,  130.  ^.c    *     ••    iRft 

That  the  plaintiff,  as  director,  made  a  false  certificate,  u.,  lOU. 
Denial  that  conveyance  was  fraudulent,  ii.,  161. 
In  actions  for  relief  against  fraud  or  mistake,  ii.,  163. 
In  actions  for  Goods  sold,  ii.,  63-64 
In  actions  on  Guaranties,  ii.,  90. 
In  actions  against  Heirs  and  devjijces,  u.,  160. 
Illegality  of  contract,  ii.,  40-46. 
Denial  of  Incorporation,  ii.,  38. 
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Answers. — Denial  of  Indebtedness,  ii.,  40. 

The  same  ; — admitting  part,  ii.,  40. 

Defendant  an  Indian,  ii.,  26. 

Infancy  of  plaintiflF,  ii.,  34. 

Infancy  of  defendant,  ii.,  41. 

The  same  ; — in  actions  for  torts,  ii.,  120. 

By  Infants,  trustees,  &c.,  ii.,  165,  166. 

Insanity  of  defendant,  ii.,  41. 

In  actions  on  Insurance  policies,  ii.,  91-96. 

In  actions  on  Judgments,  ii.,  101,  102. 

No  Jurisdiction  of  the  subject,  ii.,'23. 

No  jurisdiction  of  the  person,  ii.,  23. 

The  same ; — by  a  consul,  ii.,  23. 

The  same  ; — by  domestic  corporation  sued  in  a  local  court,  ii.,  33 

The  same  ; — ^by  foreign  corporation,  ii.,  24. 

That   a  court  of  the  United  States  possesses    exclusive  jurisdiction, 
ii.,24. 

Justification  under  execution  against  third  person,  pleaded  in  connec- 
tion with  denials,  ii.,  113. 

Justification  of  killing  dogs  worrying  sheep,  ii.,  121. 
of  trespass  by  reason  of  defective  fence,  ii.,  135. 
of  rebuilding  fence,  ii.,  126. 

of  breaking  plaintiffs  house  by  virtue  of  search-warrant,  ii.,  126. 
by  sheriflF  under  an  attachment,  ii.,  150. 

of  trespass  to  personal  property  by  virtue  of  requisition  of  claim 
and  delivery,  ii.,  112. 

That  the  property  was  distrained  doing  damage,  ii.,  153. 

Justification  of  defamation  in  charging  plaintiff  with  corruption  and 
extortion  in  a  public  office,  ii.,  137. 

Charge  of  perjury,  ii.,  140. 

Justification  and  mitigation ; — charging  plaintiff  with  being  a  thief,  ii., 
140. 

Justification  and  mitigation ; — in  publishing  account  of  plaintiff's  arrest, 
ii.,  143. 

Justification  and  denial  of  malice ; — ^in  charge  of  larceny,  ii.,  144. 

Truth  of  words ; — short  form,  ii.,  144. 

Justification  of  assault,  to  preserve  the  peace  (rnolUter  manus  impossmt), 
ii;,  129. 

The  same  ; — ^by  captain  of  vessel,  ii,,  180. 

Plaintiff  the  aggressor  {son  assavlt  demesne),  ii.,  130. 

The  same ; — a  shorter  form,  ii,,  131. 

Defence  of  possession  of  his  dwelling,  ii.,  131. 

The  same ; — of  an  inn,  ii.,  131. 

The  same  ; — resistance  of  entry,  ii.,  132. 

Removing  plaintiff  from  railroad  car  for  non-payment  of  fare,  ii.,  1{W 

Justification  of  arrest  upon  suspicion  of  a  felony,  ii.,  133. 

Justification,  by  ofiicer,  of  the  same,  ii ,  134. 

By  oflBcer,  of  an  arrest  for  breach  of  peace,  ii.,  134. 

The  same ; — of  arrest  under  criminal  process,  ii.,  134. 

The  same  ; — of  arrest  and  imprisonment  under  civil  process,  ii.,  13F 

The  same ; — under  order  of  arrest,  ii.,  136. 

Answers  in  actions  between  Landlord  and  Tenant,  ii.,  97-100. 

In  actions  on  Leases,  ii.,  97-100. 

In  actions  for  Libel,  ii.,  137-147. 

License,  ii.,  124. 

Lien  for  services,  ii,,  149. 

Lien  for  storage  or  freight,  ii.,  149. 

That  defendant  has  a  lien  on  the  goods  by  a  pledge,  ii.,  119. 

Statute  of  Limitations,  ii.,  34,  35. 

Enjoyment  of  easement  for  twenty  years,  ii.,  125. 
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Answers. — Iiimitations,  in  action  for  arrest  or  other  trespass,  committed  by 

authority  of  the  United  States  during  tlie  rebellion,  ii.,  136. 
Limitations  pleaded  against  ejectment  by  the  people,  ii.,  156. 
Maintenance,  ii.,  36. 
Answers  in  action  for  false  imprisonment  and  Malicious  prosecution, 

ii.,  133-136. 
In  actions  for  breach  of  promise  of  Marriage,  ii.,  105. 
On  the  Merits  ; — Applicable  to  actions  generaJly,  ii.,  32-86. 
Misnomer,  ii.,  38. 
Mistake  in  amount  of  note,  ii.,  69. 
Mistake  in  guaranty,  ii.,  90. 

That  the  laud  which  plaintiff  seeks  to  recover  was  sold  by  him  to  defend- 
ant, and  by  mistake  not  conveyed  in  the  deed,  ii.,  155. 
Answers  in  actions  for  relief  against  fraud  or  mistake,  ii.,  163. 
Mitigation  of  libel ; — ^in  that  it  was  republished  from  other  papers  as 

matter  of  news,  ii.,  144. 
Notice  that  matter  already  pleaded  in  justification  will  also  be  proved  in 

mitigation,  ii.,  145. 
Answers  in  actions  for  Money  lent,  paid,  and  received,  ii.,  61,  63. 
Denying  Necessaries  alleged  to  be  sold  to  wife  or  children,  ii.,  63. 
In  actions  for  Negligence,  ii.,  108-111,  116-119. 
In  actions  on  Non-negotiable  instruments  for  the  payment  of  money, 

ii.,  86-100. 
In  actions  on  Notes,  ii.,  68-85. 
Denial  of  Notice,  ii.,  90.  * 

Failure  to  give  notice  of  loss,  ii.,  93. 
Novation,  by  substitution  of  new  creditor,  ii.,  53. 
The  same ; — in  case  of  a  promise  to  apply  indebtedness  upon  a  mortgage 

by  the  plaintiff,  ii.,  53. 
In  action  for  Nuisance,  ii.,  137,  128. 

General  answer  of  infant  or  lunatic  in  Partition,  &c.,  ii.,  166. 
By  trustee ;  that  he  decUues  to  act,  ii.,  166. 
The  same ; — with  denial  of  having  acted,  ii.,  166. 
Answers  in  actions  to  dissolve  Partnerships,  ii.,  168. 
Denial  of  partnership.,  ii.,  88. 
Wrongful  transfer  by  partner,  ii.,  81. 
Payment,  ii.,  47,  48. 

Bill  accepted  in  payment,  which  plaintiff  has  lost,  ii.,  48. 
That  defendant  gave  his  note  or  acceptance,  ii.,  49. 
That  defendant  indorsed  a  bill  to  the  plaintiff,  ii.,  49. 
That  defendant  accepted  a  bUl  for  part  of  the  debt,  which  piamtlff  has 

negotiated,  ii.  49. 
That  plaintiff  has  taken  a  higher  security  by  a  bond,  ii.,  50. 
The  same ; — ^by  a  judgment,  ii.,  50. 
Denying  the  promise  as  to  part,  and  pleading  payment  as  to  residue, 

ii.,  51. 
Reducing  value,  and  pleading  payment,  ii.,  51. 

Payment  in  services,  ii.,  51.  •.    •  i  .     -a 

That  a  mortgage  was  given  to  secure  the  debt,  under  which  the  plamtifi 

took  the  mortgaged  property,  ii.,  51. 
Payment,    performance,  or  discharge   of   the    contract   si^ed   on,   u., 

47-61.  ..    ^^ 

Tender  as  to  part,  and  payment  as  to  part,  n.,  54. 
Accounting  and  payment,  ii.,  63,  66. 
That  plaintiff  agreed  to  take  note  in  part  payment,  n.,  63. 
Payment  in  part  for  goods  sold,  and  deficiency  in  the  goods  exceeding 

the  balance,  with  counterclaim  for  excess,  ii.,  64. 
Payment  of  biU  to  drawer  before  indorsement,  ii.,  85 
That  the  bond  sued  on  was  on  a  condition,  and  defendant  has  paid  it. 
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Answbbs. — Performance,  ii.,  53. 

Payment,  performance,  or  discharge  of  the  contract  sued  on,  ii.,  47-61. 
Performance  by  defendant  of  contract  of  employment,  ii.,  104. 
That  the  plaintiff  failed  to  perform  his  contract,  which  prevented  de- 
fendant's performing,  ii.,  105. 
Answers  in  actions  tor  injuries  respecting  the  Person,  ii.,  139-148. 
In   actions  for  the  recovery  of  the    possession  of  specific  Personal 

property,  ii.,  148-153. 
In  actions  for  injuries  respecting  personal  property,  ii.,  119-131. 
That  defendant  has  a  lien  on  the  goods  by  a  Pledge,  ii.,  119. 
That  the  alleged  libel  was  Privileged  communication,  ii.,  145. 
The  same ; — a  shorter  form,  ii.,  147. 
That  the  alleged  slander  was  a  privileged  communication  by  a  clerk  to 

his  employer,  ii.,  147. 
The  same ; — of  a  fair  report  of  public  official  proceedings,  ii.,  147. 
Another  form,  ii.,  148. 

Denial  of  want  of  Probable  cause,  ii.,  133. 
Answers  in  actions  for  breach  of  Promise  of  marriage,  ii.,  105. 
Ratification  by  infant  after  coming  of  age,  ii.,  165. 
Answers  in  actions  for  injuries  respecting  Real  property,  ii.,  133-128. 
In  actions  to  recover  possession  of  real  property,  ii.,  153-156. 
Reoission  of  contract,  ii.,  56. 
Recoupment  for  broach  of  warranty,  ii.,  64,  79. 
That  the  note  was  given  on  a  purchase  of  diseased  sheep,  and  that  they 

injured  other  sBeep  of  the  defendant,  ii.,  79. 
Release,  ii.,  35. 
Denial  of  having  accepted  deed  with  covenant  assuming  mortgage,  and 

allegation  of  release,  ii.,  164. 
Replevin — answer  in  actions  for  the  recovery  of  the  possession  of  sped 

fie  personal  property,  ii.,  148-153. 
In  actions  for  breach  of  contract  of  Sale  of  personal  property,  ii.,  106 

of  real  property,  ii.,  106,  107. 
In  actions  for  Work,  Labor,  and  Services,  ii.,  66,  67. 
In  actions  on  agreement  for  employment  of  services,  ii.,  103-105. 
Set-oflf,  ii.,  60. 

The  same ; — by  executors,  ii.,  60. 
The  same ; — in  an  action  by  executors,  ii.,  61. 
Set-off; — against  plaintiff's  factor,  ii.,  64. 
Answers  in  actions  against  sheriffs,  ii.,  112-115. 
By  sheriff,  justilying  under  an  attachment,  ii.,  150. 
That  the  property  was  distrained,  doing  damage,  ii.,  153. 
The  same  ; — a  shorter  form,  ii.,  153. 
In  actions  for  Slander,  ii.,  137-147. 
Claiming  Specific  performance,  ii.,  154, 155. 
In  actions  for  specific  performance,  ii.,  163,  168. 
In  actions  given  by  Statute,  ii.,  158-160. 
Statute  of  frauds ;— as  to  leasing  or  sale  of  lands,  ii.,  42. 
The  same  ;— as  to  agreement  not  to  be  performed  within  a  year,  ii.,  43. 
The  same ;— as  to  special  promise  to  answer  for  default,  &c.,  of  another 

ii.,  43.  ,       ,  , 

The  same  ; — as  to  agreement  in  consideration  of  marriage,  ii.,  48. 
Tlie  same  ; — as  to  sale  of  personal  property,  ii.,  43 
Statute  of  limitations,  ii.,  84,  35,  135,  136,  156. 
Of  Stockholder  sued  for  debt  of  corporation,  ii.,  158-160. 
To  summons  against  joint  debtor,  heir,  &c.,  ii.,  597. 
By  Surety  alleging  an  alteration  of  the  contract,  ii.,  56. 
By  accommodation  indorsers,  alleging  extension  given  to  makers  ii   82 
That  defendant  was  a  surety,  and  that  plaintiff  holds  coUateral  secu- 
rities to  which  defendant  asks  to  be  subrogated,  ii.,  83. 
Denial  of  acceptance,  presentment,  and  protest,  ii.,  83. 
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Ansvees.— Denial  of  notice,  ii.,  83. 
Denial  of  presentment,  ii.,  84. 
Denial  of  excuse  for  non-presentment,  ii.,  84. 

Breach  of  special  agreement  as  to  presenting  and  giving  notice,  ii.,  84. 
Denial  by  surety  of  plaintiff's  performance,  ii.,  90. 
Departure  from  guaranty,  ii.,  90. 
Denial  of  notice,  ii.,  90. 
By  a  surety  for  tenant ;  alleging  an  extension  of  time,  ii.,  99  ;  showing 

neglect  to  collect  from  the  principal,  or  give  notice  of  non-payment, 

ii.,  100. 
Surrender  of  premises  to  landlord,  ii.,  99. 
Tender  of  payment,  ii.,  54. 
Tender  as  to  part,  and  payment  as  to  part,  ii.,  54. 
Denial  of  part  and  tender  of  residue,  ii.,  55. 
Tender  of  rent  upon  the  land,  ii.,  98. 
As  to  Title,  ii.,  167,  168. 
Denying  plaintiff's  title  to  goods  sold,  ii.,  63. 
Denial  of  Transfer  to  the  plaintiff,  ii.,  80. 

Qualified  admission  of  note,  and  denial  of  plaintiff's  title,  ii.,  81. 
Wrongful  transfer  by  partner,  ii.,  81. 

Answers  in  actions  for  Trespass  to  personal  property,  ii.,  119-131. 
In  actions  for  trespass  to  real  property,  ii.,  133-126. 
In  actions  for  trespass  to  the  person,  ii.,  129-148. 
Justifying  trespass  to  personal  property,  by  virtue  of  requisition  of  claim 

and  delivery,  ii.,  112. 
The  same,  under  execution  against  third  person  (pleaded  in  connection 

with  denials),  ii.,  113. 
Ic  actions  against  "Trustees,  ii..  Ill,  165,  166. 
Ultra  vires  of  corporation,  ii.,  44,  68,  73. 
Answers  in  actions  on  Undertakings,  ii.,  100. 

In  actions  against  bail ;  no  execution,  ii.,  100  ;  death  of  principal,  iL,  100. 
In  actions  for  Use  and  Occupation,  ii.,  97-100. 
Usury,  ii.,  63. 

Usury  in' making  note,  ii.,  70. 
A  shorter  form,  ii.,  71. 

Usury  in  the  transfer  of  an  accommodation  note,  ii.,  71. 
That  the  bill  was  given  to  secure  the  performance  of  a  usurious  contract 

between  the  acceptor  and  a  third  person,  ii.,  73. 
Illegal  interest  on  note,  ii.,  73. 
In  actions  on  Warranties,  ii.,  107,  108. 
False  warranty  in  sale  of  goods,  ii.,  78. 
Breach  of  warranty  in  sale  of  goods,  ii..  106. 
Eecoupment  for  breach  of  warranty,  ii.,  64. 
In  actions  of  Waste,  ii.,  128. 

In  actions  for  Work,  Labor,  and  Services,  ii.,  66,  67. 
Appeals,  ii.,  635-647. 
APPEABANCE,  in  person,  i.,  108. 
By  attorney,  i.,  108. 

With  demand  of  copy  complaint,  i.,  108. 
For  special  purpose,  i.,  109. 
APPorNTMENT  of  first  meeting  of  referees,  ii.,  473. 
Appkoval,  by  surrogate,  of  reference,  i.,  13. 

By  referee,  of  assignment,  in  a  creditor's  suit,  ii.,  396. 
By  judge  of  bond  before  suit  for  legacy,  &c.,  i.,  13. 
of  bond  of  guardian  ad  litem,  i.,  58. 
of  undertaking,  ii.,  382. 
of  sureties  in  undertaking,  ii.,  383. 
of  sureties  in  bond  under  non-imprisonment  act,  ii.,  303. 
of  sureties  in  proceedings  of  claim  and  delivery,  ii.,  366. 
Aeeest  (and  bail)  under  the  provisions  of  the  Code  of  Procedure,  ii.,  356-304 
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Arrest. — ^Motions  to  vacate  order,  or  for  discharge,  or  to  reduce  bail,  ii.,  286-388. 

By  writ  of  ne  exeat,  ii.,  306-312. 

Of  a  judgment  debtor  who  is  about  to  leave  the  State  or  conceal  him- 
self, ii.,  621. 

Under  the  Non-Imprisonment  act,  ii.,  298-304. 
AssiGMMBNT  by  sheriflj  of  undertaking,  ii.,  293. 

To  receiver  of  partnership  assets,  ii.,  394. 

Of  errors,  on  return  to  certiorari,  ii.,  717. 
Attachment  against  property  under  the  provisions  of  the  Code  of  Procedur 
a,  315-825. 

Security  to  be  given  before  suing  on  things  in  action  attached,  i.,  16-1' 

Against  witness  for  not  attending,  on  subpojna,  ii.,  438. 

Against  heir,  &c.,  for  not  applying  assets  to  judgment,  ii.,  601. 

Against  judgment-debtor  or  third  person,  for  disobedience  of  order  ir.  sup- 
plementary proceedings,  ii.,  630. 

Modification  of  attachment  where  the  proceeding  has  been  transff  ced  to 
a  second  judge  in  the  first  judicial  district,  ii.,  634. 

For  disobedience  to  writ  of  habeas  corpus  or  certiorari,  ii.,  733. 
Attoenbts,  authority  of,  to  sue,  i.,  22. 

Substitution  of,  ii.,  666. 
Authentication  of  records  of  other  States,  ii.,  440-442. 
Bail  on  arrest  xmder  Code  of  Procedure,  ii.,  288-295. 

Authority  from  bail  to  arrest  principal,  ii.,  294. 

Motion  to  exonerate,  ii.,  294. 

Motion  for  enlargement  of  time  for  bail  to  surrender,  ii.,  295. 

Certificate  that  bail  has  been  given  instead  of  deposit,  ii.,  28*i 

Bond  of,  taken  on  habeas  corpus  or  certiorari,  ii.,  738. 
Bill  of  particulars  and  proceedings  to  obtain,  ii.,  183-190. 
Bond  to  executor,  &c.,  before  suing  for  a  legacy,  or  distributive  share,  i.,  13. 

To  be  given  sheriff  before  suing  upon  things  in  action,  &c.,  taken  on  an 
attachment  under  the  Eevised  Statutes,  i.,  16, 

By  guardian  <xd  litem  for  infant  plaintiff  in  partition,  i.,  57. 

'  for  infant  defendant  in  partition,  i.,  62. 

on  application  by  plaintiff,  i.,  71. 

To  plaintiff',  on  adjournment  under  non-imprisonment  act,  ii.,  303. 

To  apply  for  leave  to  assign ;  given  to  prevent  commitment  under  non- 
imprisonment  act,  ii.,  304. 

Not  to  remove  property ;  given  to  prevent  commitment  under  non-impris- 
onment act,  ii.,  204. 

On  obtaining  injunction  to  stay  proceedings,  ii.,  330. 

Of  receiver,  ii.,  389. 

For  security  for  costs,  i.,  19,  20  ;  ii.  664. 

Offered  by  petitioner  for  removal  of  action  to  United  States  Court, 
ii.  651. 

The  same  in  action  for  arrest  and  imprisonment,  &c.,  during  the  rebel- 
lion, ii.,  656. 

Required  as  condition  of  ordering  re-sale,  ii.,  613. 

On  serving  writ  of  habeas  corpus,  ii.,  737. 

Of  bail  taken  on  habeas  corpus  or  certiorari,  ii.,  733. 

Leave  to  sue  on  official  and  other  bonds,  i.,  42-47. 
Captions  and  conclusions  of  common  papers,  i.,  2-8. 
Case  on  motion  for  new  trial,  ii.,  483. 

Agreed  on,  in  a  controversy  submitted  without  action,  ii.,  710. 
Certificate  of  counsel,  to  petition  for  leave  to  sue  in  forma  pauperis,  i.,  84 

That  pleadings  are  not  filed,  ii,,'  207. 

Of  deposit  in  lieu  of  bail,  ii.,  285. 

That  deposit  has  teen  paid  into  court,  ii.,  285. 

That  bail  has  been  given  instead  of  deposit,  ii.,  286. 

Authenticating  a  judgment  of  another  State,  ii.,  440. 

Of  judge  to  be  annexed  to  above,  ii.,  440. 
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Certificate. — Authenticating  copy  record  of  anotlier  State,  not  pertaining  to 
a  court,  ii.,  441. 
Of  Secretary  of  State,  to  be  annexed  to  above,  ii.,  441. 
Authenticating  a  law  of  another  State,  ii.,  442. 
To  deposition  taken  conditionally  (de  hene  esse),  ii.,  431. 
To  deposition  of  witness,  taken  by  consent,  &c.,  ii.,  424. 
Of  mailing  deposition,  ii.,  421. 
Of  removal  of  the  cause  from  the  county  court  to  the  Supreme  Court,  ii, 

656. 
Of  service  of  snbpcena,  ii.,  438. 
Of  surrender  by  bail,  ii.,  294. 
Cektified  copy  of  injunction  by  the  court,  for  service,  ii.,  835. 
Ckrtioraki,  proceedings  by,  ii.,  712-722. 

Writ  of,  to  review  removal  of  officer,  ii.,  714.  ' 

to  review  proceedings  in  insolvency,  ii.,  715. 
in  aid  of  writ  of  error,  issued  on  allegation  of  diminution,  ii.,  721. 
to  inquire  into  imprisonment,  ii.,  723-726. 
Change  of  place  of  trial  (or  venue),  ii.,  243-251. 
Commencement  of  actions,  i.,  76-109. 
Commission  to  take  Deposition,  ii.,  410-419. 
Direction  for  return  of,  ii.,  415. 
Interrogatories ; — general  form,  ii.,  415. 
Interrogatories  to  prove  execution  of  deed,  ii.,  416. 
The  same ; — as  to  the  sanity  of  a  testator,  ii„  417. 
Notice  of  settlement  of  interrogatories,  ii.,  417. 
Cross-interrogatories,  ii.,  418. 

Cross-interrogatory  as  to  execution  of  instrument,  ii.,  418. 
Allowance  of  interrogatories,  ii.,  419. 
Commissionee's  return  of  deposition,  ii.,  420. 

Commitmeiit  for  contempt,  for  disobedience  of  an  order  in  supplementary  pro- 
ceedings, ii.,  633. 
Modifications  of  commitment  where  the  proceeding  has  been  transferred 

to  a  second  judge  in  the  first  judicial  district,  ii.,  634. 
For  disobedience  to  vrrit  of  habeas  corpus  or  certiorari,  ii.,  734. 
Of  debtor  under  non-imprisonment  act,  ii.,  304. 
Complaints,  common  form,  i.,  111.  ^ 

The  same,  setting  forth  several  causes  of  action,  i.,  114. 
Against  one  defendant  severally  liable,  where  the  action  is  severed,  i.,  114. 
Where  judgment  by  default  has  been  had  against  a  defendant,  i.,  115. 
/  In  an  action  removed  from  a  justice's  court,  on  a  plea  of  title  to  land, 
i..  115. 
To  recover  damages  for  Accidents,  i.,  442-454. 
On  an  Account  stated,  i.,  262. 
To  correct  account  stated,  i.,  588. 
For  money  due  on  account,  i.,  262. 
In  Actions  for  chattels  (replevin),  i.,  508-512. 
In  Actions  for  lauds  (ejectment),  i.,  514r-519. 
For  Admeasurement  of  dower,  i.,  609. 
By  and  against  Administrators,  i.,  140-143. 
For  compensation  for  Advertising,  i.,  205. 
Against  Agents ; — for  money  received,  i.,  174,  185. 
for  not  using  diligence  to  sell  goods,  i.,  397. 
for  carelessly  selling  to  an  insolvent,  i.,  397. 
for  selling  lor  a  wortliless  bill,  i.,  397. 
for  breach  of  instructions  as  to  sale,  i.,  398. 
against  an  auctioneer,  for  selling  below  the  seller's  limit  i.,  399. 
against  the  same,  for  selling  on  credit,  i.,  399. 
against  an  auctioneer  or  agent,  for  not  accounting,  i.,  399._ 
for  not  properly  stowing  a  cargo,  whereby  plaintiff's  freight  was 
diminished,  i.,  400. 
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Complaints  against  Agents  j — against  a  'bank,  for  neglecting  to  present  a  not« 
lodged  with  it  for  collection,  i.,  400. 

the  same,  for  not  giving  due  notice  of  non-payment,  i.,  401. 
Allegations  relating  to  particular  classes  of  persons,  &c.,  showing  oflScisJ 

character,  title,  or  capacity,  to  sue  and  he  sued,  i.,  128-159. 
Amended  complaint,  i.,  119. 
For  injuries  by  Animals,  i.,  443-444. 
.^         For  injuries  to,  by  railroad  company,  i.,  454. 
Malicious  injuries  to,  i.,  467. 

By  Apprentice  against  master,  for  breach  of  indentures,  i.,  354 
By  master  against  father  of  apprentice,  i.,  354. 
By  Architect,  for  services,  i.,  202. 
For  Assault  and  battery,  i.,  488. 
For  the  same,  short  form,  i.,  484. 
For  the  same,  committed  by  married  woman,  i.,  484. 
For  assault  and  battery  and  false  imprisonment,  i.,  484. 
The  same,  a  fuller  form,  i.,  484. 
By  and  against  Assignees,  i.,  131. 
By  oflBcer  of  joint-stock  Association,  i.,  132. 
By  association  of  joint-tenants  or  tenants  in  common,  i.,  133. 
By  Attorney ; — for  services  and  disbursements,  i.,  304. 
Against  attorney  for  negligence  in  prosecuting  suit,  i.,  859. 

in  defending  suit,  i.,  360. 

in  examining  title,  i.,  360. 
On  Arbitration  bonds ; — for  refusal  to  comply  with  award,  i.,  273. 
For  revoking  the  arbitrator's  powers,  i.,  374. 
Against  Auctioneer ; — for  disobeying  instructions,  i.,  399. 
For  not  accounting,  i.,  399. 
On  an  Award  of  arbitrators,  i.,  203. 

of  an  umpire,  i.,  265. 
Allegation  of  an  enlargement  of  the  time,  i.,  366. 
For  loss  of  Baggage,  by  innkeeper,  or  carrier,  i.,  415. 
On  undertaking  of  Bail,  i.,  323-327. 
Against  sheriff  on  his  liability  as  bail,  i.,  428. 
Against  Bailee,  for  not  taking  care  of  and  returning  goods,  i.,  403. 
Against  a  watchmaker,  for  not  using  due  care  and  skiU  in  repairing,  i., 
*  403. 

The  same,  for  not  returning  the  watch,  i.,  403. 
Against  printer  for  injuring  plates,  i.,  357. 
Against  a  receiptor,  i.,  401. 
For  negligence  in  loading  a  cargo,  i.,  403. 
For  immoderately  driving  a  horse,  i.,  404. 
For  driving  on  a  different  journey  from  that  agreed,  i.,  404. 
Against  the  hirer  of  furniture,  &c.,  for  not  taking  care  of  the  same,  i. 

404. 
See,   also,  complaints    against   "  Agents,"    "  Carriers,"    "  Innkeepers," 

"  Pledgees,"  "  Warehousemen." 
By  or  against  Banking  association,  suing  or  sued  in  its  associate  name. 

i.,  133. 
The  same,  suing  or  sued  in  the  name  of  its  president,  i.,  134. 
Action  by  or  against  an  individual  Banker,  i.,  134. 
Against  bank  for  negligence  in  collecting,  i.,  400. 

Ppon  Bills  of  exchange,  by  payee  against  acceptor ;— short  form,  setting 
out  a  copy  of  the  bill,  i.,  345. 

The  same,  pleading  the  legal  effect,  i.,  346. 

On  an  acceptance,  varying  as  to  time  from  the  bill,  i.,  247. 

Against  acceptor  for  honor,  i.,  347. 

On  a  biU  directed  by  the  drawer  to  himself,  accepted  by  him,  i. 
248. 

By  assignee  of  a  bill  payable  out  of  a  particular  fund,  i.,  348. 
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Complaints  by  payee  against  drawer ;— on  a  bill  payable  at  a  certain  time  after 
daAe  or  sigbt, — for  non-acceptance,  i.,  249. 

on  the  same,  another  form,  setting  out  a  copy  of  the  bill,  i.,  250. 
on  a  bOl  payable  on  a  day  certain,  or  at  sight,  or  at  a  certain  time 

after  date, — for  non-payment,  i.,  250. 
on  a  biU  payable  at  a  certain  time  after  date  or  sight,— for  non- 
payment after  acceptance,  1.,  251. 
on  the  same,  non-presentment  for  acceptance  excused,  the  drawer 

having  countermanded  the  biU,  i.,  253. 
on  the  same,  non-presentment  for  acceptance  excused  because  the 

drawee  could  not  be  found,  i.,  252. 
on  the  same,  demand  and  notice  excused  by  waiver,  i.,  252. 
By  payee  against  drawer  and  acceptor ;— on  a  bill  accepted  by  the  drawee, 
i.,  25u. 

on  a  bai  accepted  for  honor,  i.,  253. 
By  indorsee ; — ^remote  indorsee  against  acceptor,  i.,  354. 

against  drawer  and  indorser, — for  non-acceptance,  i.,  254. 
against  drawer,  indorser  before  acceptance,  and  acceptor, — for  non- 
payment, i.,  255. 
against  drawer,  acceptor,  and  indorser  after  acceptance, — for  non- 
payment, i.,  256. 
By  drawer  against  acceptor ; — on  a  bUl  returned  to,  and  taken  up  by  the 
drawer,  i.,  356. 

on  a  bUl  payable  to  the  drawer's  own  order  and  not  negotiated, 
i.,  357. 
In  an  action  to  enjoin  negotiation  of  bill,  i.,  566. 
To  recover  for  Board  and  lodging,  i.,  305. 
On  Bonds  for  payment  of  money  only ; — common  form,  i.,  268. 

by  a  surviving  obligee  in  a  joint  bond,  i.,  268. 
On  a  bond  for  the  payment  of  money  only,  pleading  it  according-  to  its 

legal  effect,  i.,  268. 
On  bonds  other  than  for  the  payment  of  money ; — common  form,  i.,  369. 
another  form,  for  cases  where  the  condition  is  contained  in  an 

instrument  which  cannot  conveniently  be  set  forth,  i.,  269. 
on  bond  for  rent ;  against  principal  and  sureties,  i.,  269. 
on  bond  for  the  fidelity  of  a  clerk,  or  cashier,  i.,  271. 
on  bond  for  the  faithful  accounting  of  a  subscription  agent,  i.,  371. 
on  arbitration  bonds,  i.,  373. 
on  oflBcial  bonds,  i.,  381. 
on  bond  of  security  for  costs,  i.,  374. 

on  bond  given  to  obtain  discharge  of  attachment  under  the  ab- 
sconding debtor  act,  i.,  375. 
on  bond  given  to  procure  the  discharge  of  an  attachment  against 

a  vessel,  i.,  378. 
on  bond  given  to  procure  a  stay  of  proceedings, — for  reformation 
of  a  mistake  in  it,  and  for  judgment  upon  it  as  reformed,  i.,  279. 
For  Breach  of  promise  of  marriage,  i.,  369,  370. 
For  Breach  of  wrarranty  on  a  sale,  i.,  38t-394. 
By  Broker  to  recover  advances,  i.,  168. 

commissions,  i.,  301. 
Against  broker  to  recover  money  received,  i.,  185. 
On  Building  contract,  by  buildei^,  i.,  385. 
By  employer,  for  not  Completing  work,  i.,  357. 

for  bad  work,  i.,  359. 
Against  common  Carrier,  for  loss  of  goods,  i.,  405. 
For  the  same,  by  breach  of  the  carrier's  duty,  i.,  406. 
Against  common  or  private  carrier,  on  a  special  contract, — for  loss  o) 

goods,  i,,  407. 
Against  the  same, — for  failure  to  deliver  at  the  time  agreed,  with  special 
damage,  i.,  408. 
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Complaints  against  carrier  by  water, — ^for  not  regarding  notice  to  keep  dry, 

i.,  409. 
Averment  of  loss  in  unloading,  i.,  410. 
Against  common  carrier, — for  faUure  to  deliver  in  a  reasonable  time, 

with  special  damage,  i.,  411. 
Against  common  carrier  of  passengers,  by  steamboat, — for  injuries  to  the 

person,  i.,  412. 
The  same,  against  a  railroad  company,  i.,  413. 
The  same,  against  the  proprietor  of  a  stage-coach,  i.,  414. 
For  loss  of  baggage,  i.,  415. 

On  Charter-party ; — owner  against  charterer ;  for  freight,  i.,  288. 
The  same,  a  shorter  form,  i.,  289. 
The  same,  against  assignee  of  cargo,  i.,  289. 
For  not  loading,  i.,  289. 
For  demurrage,  i.,  290. 

Charterer  against  owner,  for  abandoning  the  voyage,  i.,  290. 
On  Checks ; — by  payee  against  drawer,  j.,  258. 
Indorser,  or  bearer,  against  drawer,  i.,  259. 
Omission  to  give  notice  of  non-payment  excused  because  the  drawer  had 

no  funds,  i.,  260j 
Non-presentment  excused  because  of  insolvency  of  drawee,  i.,  260. 
Indorsee,  or  bearer,  against  drawer  and  indorser,  i.,  260. 
Against  the  bank,  drawee,  having  certified,  i.,  261. 
To  remove  Cloud  upon  title  to  land,  i.,  587. 
For  damages  by  Collision  on  highway,  i.,  452. 

between  railroad  train  and  passer-by,  i.,  453. 
Against  Constable.     See  complaint  against  "  Sheriffs." 
Upon  an  agreement  to  Compromise  a  suit,  i.,  209. 
The  same,  for  withdrawing  opposition  to  the  probate  of  a  will,  i.,  210. 
General  form  of  short  averment  of  Contract  for  payment  of  money  only, 

i.,  215. 
Averment  of  performance  of  conditions  precedent,  i.,  216. 
Averment  of  consideration,  i.,  216. 
Averment  that  defendant  made  the  instrument,  1.,  317. 
On  accounts,  i.,  262. 
On  awards,  i.,  263. 
On  bonds,  i.,  266. 
On  building  contracts,  i.,  385. 
On  charter-parties,  i.,  288. 
On  covenants,  i.,  340. 
On  employment,  i.,  353,  397. 
On  goods  sold,  i.,  187. 
On  guaranties,  i.,  291. 
On  indemnity,  i.,  363. 
On  insurance  policies,  i.,  396. 
On  leases,  i.,  809. 
On  notes,  i.,  315. 
On  promise  of  marriage,  i.,  369. 
On  sales,  i.,  371. 
On  subscription-papers,  i.,  317. 
On  undertakings,  i.,  332. 
On  vendor  and  purchaser,  i.,  378. 
On  warranties,  i.,  384. 
On  a  promise  made  to  a  third  person,  to  pay  money  to  the  plaintiff, 

1.,  <^1U. 
On  a  promise  to  pay  for  the  surrender  of  a  lease,  i.,  311. 
For  the  consideration-money  of  a  conveyance,  i.,  313. 
On  an  express  promise,  in  consideration  of  a  precedent  debt,  i.  312 
On  a  debt  barred  by  the  Statute  of  Limitations,  or  a  discharge,  and  re- 
vived by  a  new  promise,  i.,  313. 
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Complaints  to  recover  back  advances  on  a  contract  unfulfilled,  i.,  176, 177. 
To  enjoin  violation  of  contract  not  to  carry  on  business,  i.,  549,  550. 

not  to  disclose  secret,  i.,  551. 
For  specific  performance,  i.,  590. 
To  annul  contract  for  fraud,  i.,  585,  587. 
Averment  of   recission  as  excuse  for  plaintiff's   non-performance,    I., 

381. 
Against  Contractor  for  negligence  in  care  of  public  work,  i.,  447. 
Under  mecbanic's  lien  law,  i.,  524. 
For  damages  for  Conversion  of  goods  (trover),  i.,  457. 
Tbe  same,  by  assignee  after  conversion,  i.,  458. 
Tbe  same,  by  an  administrator,  i.,  459. 

Tbe  same,  by  seller  against  fraudulent  buyer  of  goods,  i.,  459. 
For  conversion  of  a  promissory  note,  i.,  459. 
For  conversion  of  a  bond ;  by  assignee  after  conversion,  i.,  461. 
For  goods  received  contrary  to  statute,  i.,  467. 
For  conversion  of  timber,  i.,  470. 
By  or  against  a  foreign  Corporation,  i.,  1,S5. 
Domestic  corporation,  formed  under  tbe  general  manufacturing  compa^ 

nies  act,  i.,  137. 
Tbe   same,  formed  under  tbe  plank-road  and  turnpike  compaiiies  act, 

1.,  138. 
Against  tbe  Corporation  of  tbe  city  of  New  York,  i.,  129. 
By  a  creditor,  to  dissolve  a  corporation,  i.,  616. 
The  same,  against  an  insolvent  banking  association,  i.,  617. 
By  tbe  attorney-general,  to  dissolve  a  corporation  for  exercising  a  fran- 

cbise  not  conferred  by  law,  i.,  618. 
Against  directors,  for  deceit,  i.,  436. 
Against  stockholders  or  directors  to  charge  them  personally  with  debts, 

i.,  526-533.  .    „^„ 

On  a  Covenant  againt  incumbrances  on  real  property,  i.,  340. 
Tbe  same,  where  the  conveyance  was  expressed  to  be  subject  to  a  speci- 
fied incumbrance,  i.,  842. 
On  a  covenant  for  quiet  enjoyment,  1.,  342. 
On  a  covenant  of  seizin,  or  of  power  to  convey,  i.,  343. 
On  a  covenant  of  warranty ; — for  failure  of  title,  i.,  344. 
The  same ;— for  deficiency  in  quantity,  i.,  345, 
On  a  grantee's  covenant  to  build,  i.,  346. 
On  a  covenant  against  nuisances ;  tbe  covenant  being  in  a  deed  executed 

only  by  the  grantor,  i.,  346.  .    cr. 

On  a  continuing  covenant  to  maintain  a  fence,  i.,  347. 
Against  tenant,  for  breach  of  covenant  to  keep  premises  in  repair,  i., 

848.  ^  .      .  .       .,, 

Against  landlord,  for  breach  of  covenant  to  keep  premises  m  repair,  with 

"special  damage,  i.,  849.  „         .  ,  .       .    „,, 

Against  landlord,  for  breach  of  covenant  for  qmet  possession,  i.,  350. 
Against  landlord,  for  breach  of  agreement  to  complete  demised  premises 

Creditor's  suit,  by  plaintiff  suing  also  for  others,  i.,  569. 

Uponajustice'sjudgment,  i.,  570. 

Against  debtor,  to  reach  demands  due  him  from  third  persons,  i.,  571. 

To  set  aside  an  assignment  which  is  void  on  its  face,  i.,  574. 

Aeainst  the  judgment-debtor,  his  assignee,  and  a  pretended  creditor 

named  in  the  assignment ;— to  set  aside  a  general  assignment,  for 

fraud  extrinsic  to  the  instrument,  i.,  575. 
Affainst  debtors  who  transferred  their  assets  to  a  third  person  for  his 

note  and  assigned  the  note  for  benefit  of  creditors ,— seekmg  to  set 

aside  the  transaction  as  fraudulent,  and  for  a  receiver,  i.,  577. 
Against  debtor  and  his  trustee,  to  reach  the  trust-fund  or  its  income,  i., 

579. 
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Complaints  by  an  assignee  of  a  judgment,  against  'the  judgment-debtor  and  hib 
mortgagee  of  jjersonal  property,  and  an  assignee  to  whom,  by  a  fraud- 
ulent agreement  between  them,  the  debtor's  property,  including  the 
mortgaged  property,  had  been  transferred,  i.,  580. 
Against  judgment-debtor,  and  one  to  whom  he  fraudulently  confessed 
■   judgment ; — to  set  aside  the  judgment  and  a  sale  thereunder,  i..  583. 
For  Crim.  con.,  i.,  504. 

Foi?  wrong  or  negligence  resulting  in  Death,  i.,  536-538. 
For  Deceit  in  fraudulently  obtaining  goods  on  credit,  i.,  431. 

obtaining  credit  for  third  person,  i.,  431. 

selling  a  tract  of  land  as  more  than  it  was,  i.,  4E.9. 

misrepresenting  value  of  good-will  of  business  sold,  i.,  433. 

representing  goods  sold  to  be  defendant's  property,  1,  434. 

delivering  smaller  quantity  than  agreed  on,  i.,  435. 

misrepresenting  value  of  stock  in  a  corporation,  given  in  payment 
for  services,  i.,  435. 

issuing  false  prospectus,  &c.,  of  insurance  company,  of  which  de- 
fendants were  directors,  i.,  436. 
For  consideration  money  of  a  Deed,  i.,  313. 
On  covenants  in  deed,  i.,  340-347. 
For  Defamation,  i.,  485-503. 
For  Demurrage,  i.,  290. 

For  Determination  of  conflicting  claims  to  real  property,  i.,  610. 
By  or  against  Devisee,  i,,  131. 
Against  devisee,  to  recover  debt  of  ancestor,  i.,  536. 
The  same,  where  he  has  aliened  the  laud,  i.,  536. 
Against  Directors  of  corporation,  for  deceit,  i.,  436. 
To  charge  them  individually  with  debt  of  corporation,  i.,  529-533. 
For  Dissolution  of  partnerships  and  corporations,  i.,  611-618. 
For  Divorce,  on  the  ground  of  adultery,  i,,  621. 
For  limited  divorce,  on  the  ground  of  cruel  and  inhuman  treatment,  L, 

634. 
Allegation  of  wilful  absence,  i.,  635. 
Allegation  of  drunkenness,  i.,  626. 
Allegation  of  imprisonment,  i.,  636. 
For  divorce  on  account  of  nonage,  i.,  636. 
On  the  ground  of  lupacy,  i.,  637. 
On  the  ground  of  fraud  by  husband,  i.,  637. 
The  same,  by  wife,  i.,  638. 
On  the  ground  of  physical  incapacity,  i.,  638. 
For  keeping  Dog  accustomed  to  bite,  i.,  442-444. 
In  ejectment  for  Dower,  i.,  517. 
In  Ejectment  J— general  form,  i.,  514. 
Where  the  plaintiff  was  once  in  possession,  i.,  515. 
By  owner  of  undivided  interest,  i.,  517. 
By  widow,  for  dower,  i.,  517. 
The  same,  another  form,  i.,  517. 
By  widow  and  heirs,  i.,  518. 

Another  form,  setting  forth  plaintiff's  title  by  deed,  i.,  518. 
Setting  forth  title  by  devise,  i.,  519. 
^  Setting  forth  title  by  descent,  i.,  519. 
ifor  breach  of  contracts  of  Employment 
By  an  employee,  discharged,  or  prevented  from  fulfilling  his  contract,  L, 

By  an  employer,  for  employee's  refusal  to  serve,  i.,  353. 

By  apprentice  against  master,  i.,  854. 

By  the  master  against  the  father  of  apprentice,  i.,  354. 

For  breach  of  contract  to  manufacture  goods,  i.,  855. 

For  goods  made  at  defendant's  request,  and  not  accepted,  !.,  356. 

On  a  promise  to  manufacture  wool  into  satinets,  i.,  356. 
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nosrpLApjTS  against  printer  for  not  fulfilling  agreement  to  print,  and  for  injury  to 
the  stereotype  plates,  i.,  357. 

Against  a  builder  for  not  completing  his  work ;  with  special  damage  by 
loss  of  rent,  i.,  357. 

Against  the  same,  for  not  well  finishing  a  building,  i.,  359. 

Against  an  attorney,  for  negligence  in  prosecution  of  a  suit,  i.,  359. 

Against  the  same,  for  negligent  defence,  i.,  360. 

Against  the  same,  for  negligence  in  examining  a  title,  i.,  360. 

Against  a  physician  for  mal-treatment,  i.,  361* 

Against  a  surgeon,  for  the  same,  i.,  363. 

For  compensation  for  services,  i.,  300-308. 

For  Enticing  away  plaintiff's  wife,  i.,  504. 

For  Escape,  i.,  425^28. 

By  or  against  Executors  and  Administrators ; — ^plaintiff'aappointment 
as  administrator,  i.,  14Q. 

Defendant's  appointment  as  administra,tor,  i.,  141. 

Plaintiff's  appointment  as  executor,  i.,  142. 

Defendant's  appointment,  as  executor,  or  administrator  with  the  will 
annexed,  i.,  143. 

Commencement  of  complaint  by  executor  or  administrator,  where  he 
may  sue  in  his  own  right,  i.,  143. 

On  Express  promises  to  pay  money  on  various  considerations,  i., 
209-213. 

Against  Factor  for  money  received,  i.,  183. 

Against  factor  under  del  credere  commission,  i.,  184. 

For  negligent  or  wrongful  sale,  &c.,  i.,  397. 

For  False  imprisonment,  i.,  484. 

Against  officer  for  False  return,  i.,  424. 

For  False  representations,  i.,  431-434. 

For  damages  by  Fire,  carelessly  kindled,  i.,  448. 

For  damages  by  Forcible  entry  or  detainer,  i.,  472. 

For  Foreclosure  of  mortgage  ; — suit  by  mortgagee  against  mortgagor 
and  junior  incumbrancers ; — to  foreclose  upon  default  in  interest  clause, 
adding  claim  for  insurance  premium  paid  by  mortgagee,  and  for  out- 
standing'judgment,  i.,  597. 

Assignee  of  mortgagee,  against  mortgagor,— mortgagee  who  on  assign- 
'  ing  guaranteed  payment, — grantee  of  equity  of  redemption,  who  as- 

sumed the  mortgage, — and  junior  incumbrancers,  i.,  600. 

Allegation  of  inadequacy  of  security,  and  demand  for  receiver  of  rents 
and  profits,  i.,  601. 

Mortgagee  in  possession,  against  parties  entitled  to  redeem ;— seefemg  an 
accounting  and  payment,  or  strict  foreclosure,  i.,  601. 

Short  form,  on  a  note  and  mortgage,  i.,  603. 

For  foreclosure  of  mechanics'  lien,  i.,  532. 

Against  Forwarders,  i.,  420.  j.^  .    >oi 

For  damages  for  Fraud,  in  obtaining  goods  on  credit,  i.,  4dl. 
in  obtaining  credit  for  another  person,  i.,  431. 
in  selling  a  tract  of  land  for  more  than  it  was,  i.,  433. 
in  misrepresenting  value  of  good-will  of  business  sold,  i.,  433. 
in  representing  goods  sol.d  to  be  defendant's  property,  i.,  434. 
in  delivering  smaller  quantity  than  agreed  for,  i.,  435. 
in  misrepresenting  value  of  stock  in  a  corporation,  agTeed  to  be 
taken  in  payment  for  services,  i.,  435.         ,   , ,   ,  „ 

Aarainst  the  directors  of  an  insurance  company,  to  hold  them  personaUy 
liable  on  a  poUcy,  on  the  ground  of  their  false  representations  of  the 
amount  of  capital,  which  induced  plaintiff  to.  insure,  i.,  4ob. 

To  annul  contract  for  Fraud,  i.,  535. 

The  same,  by  creditor,  i.,  574-580.  ,  .  i™  t 

Allegation  of  fraud  of  defendant  as  excuse  for  plamtiffs  non-performance, 

i.,  383. 
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Complaints  for  Freight,  against  consignor,  i.,  801. 
Against  assignee,  i.,  202. 
Upon  charter  party,  i.,  288-290. 

For  Goods  received  contrary  to  statute,  1.,  467. 

For  price  of  Goods  sold,  and  delivered,  on  a  quantv/m  meruit,  i.,  187. 

The  same,  where  the  price  was  agreed  on,  i.,  188. 

Short  form,  upon  an  account,  i.,  188. 

Sale  to  defendant,  and  delivery  to  a  third  person,  i.,  189. 

Sale  and  delivery,  anticipating  and  avoiding  defence  of  payment,  i., 
180. 

The  same,  anticipating  and  avoiding  defence  of  an  unexpired  credit,  i., 
191. 

Against  husband  and  wife,  for  goods  sold  for  her  separate  estate,  i.,  191. 

For  necessaries  furnished  to  defendant's  wife  or  children,  i.,  193. 

By  assignee,  for  price  of  stock  and  fixtures  of  store  and  good-will,  agreed 
to  be  paid  in  instalments,  i.,  193. 

Against  a  fraudulent  buyer,  seeking  an  injunction  restraining  sale  pend- 
ding  the  suit,  i.,  194. 

Upon  a  Guaranty  by  sureties  for  payment  of  rent,  i.,  291. 

Against  principal  and  sureties,  in  contract  for  work  and  services,  i.,  393. 

On  an  agreement  to  be  answerable  for  the  price  of  goods  sold  to  a  third 
person,  i.,  393. 

On  a  guaranty  of  a  precedent  debt,  i.,  394. 

Against  the  guarantor  of  a  mortgage,  to  recover  deficiency  after  fore- 
closure, i.,  895. 

Against  Heir,  for  debt  of  ancestor,  i.,  534. 

The  same,  where  he  has  aliened  the  land,  i.,  536. 

On  an  account  for  the  Hire  of  horses,  carriages,  &c.,  i.,  197. 

For  the  hire  of  a  pianoforte,  with  damages  for  not  returning  it,  i.,  197. 

For  the  hire  of  furniture,  &c.,  with  damages  for  ill-use,  i.,  198. 

For  damages  for  negligence  of  hirer,  i.,  404. 

Against  Husband  on  a  debt  of  the  vrife,  contracted  before  marriage,  i.. 
143. 

The  same,  where  the  husband  has  acquired,  after  marriage,  that  which 
was,  before  marriage,  the  property  of  his  wife,  i.,  1'44. 

The  same,  where  the  husband  has  acquired  that  which  became  the 
separate  property  of  his  wife  after  marriage,  i.,  144 

For  price  of  necessaries  furnished  to  wife,  i..  191. 

For  enticing  away  plaintiff's  wife,  i.,  504.  ' 

For  crim.  con.,  i.,  504. 

By  surety  against  principal,  on  a  promise  to  Indemnify  him  against 
liability  as  surety,  i.,  363. 

By  sub-tenant  against  his  immediate  lessor,  for  indemnity,  i.,  364. 

By  retiring  partner,  on  the  promise  of  the  remaining  partner  to  indem 
nify  him  against  damage,  i.,  365. 

The  same,  against  sureties  in  partner's  bond  to  indenxnify  against  lia, 
bility,  i.,  366. 

Upon  defendant's  promise  to  indemnify  plaintiff,  if  he  would  defend  an 
action  brought  against  him  for  money  which  the  defendant  claimed, 
i.,  368. 

Against  stockholder,  on  his  Individual  liability  for  debt  of  the  corpora- 
tion, i,,  536. 

Against  trustees,  for  neglect  to  file  report,  i.,  529. 

Against  the  trustees  of  a  dissolved  corporation,  i.,  530. 

Averment  of  indebtedness  beyond  capital,  i.,  531. 

Averment  where  debt  is  a  judgment  for  costs,  i.,  531. 

Against  director  of  insurance  company,  on  the  ground  of  unlawful  divi- 
dends and  transfers  of  assets,  i.,  533. 

By  Infant  plaintiff,  showing  appointment  of  a  guardian  ad  litem,  i.,  145, 

The  same,  a  shorter  form,  i.,  145. 
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Index  to  Complaints. 

Complaints  for  Injunction,  against  disposal  of  goods,  i.,  194. 
To  enjoin  nnisance,  i.,  478j 
Against  waste,  i.,  480. 

To  restrain  infringement  of  trade-mark  ;  and  for  damages,  i.,  546. 
The  same,  in  case  of  a  periodical  publication,  i.,  548. 
By  purchaser  of  physician's  good-will,  to  enjoin  his  continuing  the  prac- 
tice, i.,  549. 
To  enjoin  late  partner  from  continuing  business  after  dissolution,  i., 

550. 
For  injunction  and  damages  upon  hreach  of  covenant  by  purchaser  of  a 

secret  process  of  manufacture,  not  to  disclose  the  same,  i.,  551. 
By  the  People  of  the  State  and  individual  property  owners ; — to  restrain 

municipal  corporation  from  illegal  act,  i.,  558. 
To  enjoin  a  municipal  corporation  from  giving  a  deed  of  lands  sold  for 

non-payment  of  an  illegal  assessment  for  local  improvements,  i.,  564. 
To  restrain  negotiation  of  bill  or  note,  i.,  566. 
Against  maker  and  indorser  of  note ; — ^to  reach  collateral  securities  held 

by  indorser,  i.,  566. 
Against  Innkeepers  ; — for  loss  of  trunk,  or  contents,  i.,  415. 
Against  proprietor  of  bathing-house,  for  loss  of  pocketr^book,  i.,  416. 
In  short  mode  of  pleading  on  Instruments  for  payment  of  money 
only,  i.,  265. 
Upon  Insurance  policies : 
On  a  fire  policy ; — ^by  the  insured,  i.,  297. 

the  same,  where  the  insurance  was  a  renewal,  i.,  298. 
the  same,  where  the  plaintiff  purchased  the  property  after  the  in- 
surance, i.,  298. 
the  same,  correcting  an  alleged  mistake,  i.,  299. 
by  the  assignee  of  the  insm-ed,  on  an  agreement  to  insure,  policy 
never  having  been  delivered,  i.,  300. 
On  a  life  policy,  by  executor  of  the  insured,  i.,  302. 
by  wife,  partner,  or  creditor,  insured,  i.,  303. 
by  the  assignee  in  trust  for  the  wife  of  the  insured,  i.,  304. 
On  a  marine  policy  on  ship  or  cargo,  valued,  i.,  305. 
the  same,  on  an  open  policy,  i.,  307. 
upon  freight,  i.,  308. 
averment  of  loss  by  collision,  i.,  308. 
averment  of  waiver  of  a  condition,  i.,  308. 
for  a  partial  loss,  and  contribution  to  general  average,  i.,  309. 
For  Interpleader,  i.,  567. 
By  or  against  Joint-stock  association,  i.,  133. 
Upon  a  Judgment  j — ^general  form,  i.,  333. 
The  same,  by  an  assignee,  i.,  333. 

On  a  foreign  judgment  of  a  court  of  general  jurisdiction,  i.,  334. 
On  a  foreign  judgment  of  a  justice's  court,  or  other  inferior  tribunal,  i., 

335 
For  breach  of  warranty  of  amount  due,  in  assignment  of,  i.,  393. 
For  repayment  of  a  judgment  paid,  and  afterwards  reversed,  i.,  181. 
For  compensation  for  Labor:  see  complaints  for  services,  i.^  200. 
By  Landlord  against  tenant,  for  use  and  occupation,  i.,  195-197 
For  board  and  lodging,  i.,  205. 
For  tax  paid,  i.,  169.  . 

For  forfeiture  and  eviction,  on  account  of  waste,  i.,  4«U. 
By  or  against  landlord,  upon  covenants  in  lease,  i.,  348-351. 
Againsf  landlord  on  promise  to  pay  for  surrender  of  lease,  i.,  211. 
On  promise  to  indemnify  sub-tenant,  i.,  364. 
Unon  Leases,  and  covenants  therein,  i.,  310-314,  348-u51. 
Affainst  Legatee,  for  debt  of  testator,  i.,  533.  ,    .    . 

For  Libel  J— general  form,  where  the  words  are  libellous  on  their  face, 

i.,  489. 
Vol.  n.— 49 
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Complaints  for  Libel ; — general  form,  relating  to  busmess  or  profession,  i., 

491. 
The  same,  by  merchants,  partners,  i.,  491. 

The  same,  where  the  libel  was  published  in  defendant's  newspaper,  i.,  493. 
Where  the  words  are  not  libellous  on  their  face  ;  charge  of  crime,  i.,  492. 
The  same ;  charge  of  dishonesty,  &c.,  in  business,  i.,  493. 
For  libel  by  signs,  i.,  498. 

By  a  committee  of  a  Lunatic,  idiot,  or  habitual  drunkard,  i.,  146. 
The  same,  another  form,  i.,  147. 
Against  the  committee  of  a  lunatic,  &c.,  148. 
For  Malicious  injury,  i.,  465. 

The  same,  claiming  increased  damagHS  under  the  statute,  i.,  465. 
Against  city  or  county  for  damages  done  by  mob  or  riot,  i.,  466. 
For  chasing  plaintiff's  cattle,  i.,  467. 
For  shooting  plaintiff's  dog,  i.,  467. 
For  goods  received  contrary  to  statute,  i.,  467. 
For  Malicious  prosecution  j — on  a  criminal  charge,  i.,  485. 
The  same,  for  obtaining  an  indictment,  on  which  a  nolh  prosequi  was 

afterwards  entered,  i.,  486. 
The  same,  for  arrest  in  a  civil  action,  i.,  488. 
Against  attorney  for  Malpractice,  i.,  859. 
Against  physician,  i.,  361. 
Against  surgeon,  i.,  363. 
For  breach  of  Marriage  promise,  i.,  369. 
By  and  against  Married  woman : 
Marriage  and  separate  estate  of  plaintiff,  i.,  148. 
The  same,  in  an  action  other  than  on  a  contract  for  the  payment  of  money 

only,  i.,  150. 
Against  a  married  woman,  on  her  contract,  i.,  150. 
By  Master,  agSnst  father  of  apprentice,  i.,  354. 
For  seduction  of  servant,  i.,  505. 
By  contractor,  to  foreclose  Mechanic's  Lien,  for  buildinsr  materials,  i.. 

533. 
By  sub-contractor,  against  owner  and  contractor,  for  labor,  i.  524. 
Allegation  of  fraudulent  lien,  i.,  535. 
For  damages  for  injuries  by  to  to  Mills,  i.,  450,  473. 
For  abatement  of  dam,  i.,  474,  475. 

For  damages  for  injuries  by  Mischievous  animals,  i.,  443-444. 
To  reform  a  conveyance  by  correcting  Mistake  in  boundary,  i.,  586. 
For  recission  of  a  contract  and  repayment  of  advances,  on  the  ground  ol 

mistake,  i.,  587. 
To  correct  an  account  stated,  i,,  588. 
To  recover  back  money  paid  by  mistake,  i.,  175. 
For  injuries  done  by  Mob,  i.,  466. 
Lender  against  borrower,  for  Money  lent,  i.,  161. 
On  an  account,  by  assignee  of  lender  against  borrower,  i.,  103. 
For  Money  paid,  to  a  third  person  at  defendant's  request,  i.,  105. 
By  one  having  paid  the  debt  of  another,  to  be  repaid  on  demand,  i.,  1C6. 
By  one  havmg  paid  the  debt  of  another,  to  be  repaid  on  a  day  certain, 

i.,  166. 
By  maker  of  accommodation  note,  having  paid  it,  i.,  167. 
By  acceptor  without  funds,  against  drawer,  i.,  167. 
By  indorser  of  note,  having  paid  a  part,  i.,  168. 

By  stock-brokers,  for  money  advanced  on  account  of  their  principal,  i.,  168. 
By  landlord,  having  paid  tax  which  tenant  had  agreed  to  pay,  i.,  109 
By  surety  on  lease,  against  principal,  i.,  170. 
By  surety  against  principal,  for  money  paid  on  undertaking  on  appeal, 

The  same,  for  debt  for  goods  sold,  and  costs  of  judgment  thereon,  paid  by 
surety,  i.,  173. 
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Complaints  by  one  of  two  joint  makers  of  a  note,  having  paid  it,  against  thu 
other, — ^for  contribution,  i.,  172. 

For  repayment  of  advances  on  contract,  i.,  587. 

For  Money  received  j— General  form,  i.,  173. 

Against  agent,  for  money  collected,  i.,  174. 

To  recover  back  wages,  i.,  175. 

Short  form,  for  money  received  contrary  to  statute,  i.,  175. 

For  money  overpaid  by  mistake,  i.,  175. 

For  repayment  of  advances  on  a  contract  for  services,  unfulfilled,  i.,  176. 

For  repayment  of  a  deposit  on  a  contract  for  purchase  of  real  estate,  un- 
fulfilled, i.,  177. 

By  pledgor  of  a  note  as  collateral,  against  the  pledgee,  the  note  having 
since  been  collected  by  the  pledgee ; — to  recover  its  excess  over  the 
amount  of  the  debt,  i.,  179. 

By  assignees  against  the  pledgees  of  a  debtor  who  had  hypothecated  a  mort- 
gage as  collateral  to  notes  on  which  he  was  jointly  liable,  the  mortgage 
having  since  collected  by  the  pledgees ; — ^to  recover  its  excess  over  the 
amount  due  on  the  notes,  and  to  have  the  notes  delivered  up,  i.,  179. 

For  repayment  of  a  judgment  paid  and  afterwards  reversed,  i.,  181. 

By  owner  of  goods  against  common  carrier,  to  recover  back  excess  of 
freight  exacted,  i.,  183. 

Against  factor,  for  price  received  for  goods  sold,  i.,  183. 

Against  factor,  under  del  credere  commission,  i.,  184. 

Against  note-broker,  for  proceeds  of  note  discounted,  i.,  185. 

By  an  assignee,  to  recover  offic.al  fees,  received  by  one  who  had  usurped 
the  assignor's  office,  i.,  186. 

Against  Municipal  corporation  for  negligence  in  the  care  of  streets, 
i.,  446. 

For  negligence  of  servants,  in  trespass,  i.,  451. 

For  injuries  done. by  mob,  i.,  466. 

For  restrain  of  Ulegal  act,  558,  564. 

For  Negligence  in  keeping  a  mischievous  dog,  by  which  plaintiff  was 
bitten,  i.,  442. 

For  keeping  a  dog  accustomed  to  bite  sheep  and  other  animals,  i.,  444. 

For  keeping  open  a  dangerous  hatchway,  through  which  plaintiff  fell, 

i-,  446.  .       .      ,. 

Against  a  municipal  corporation  for  neglect  of  an  excavation  m  the 

streets,  i.,  446. 
Against  a  person  who  had  contracted  to  lay  down  gas-pipes  in  a  street, 

for  leaving  the  street  in  an  insecure  state,  whereby  plaintiff's  horse 

was  Injured,  i.,  447. 
For  laying  rubbish  in  the  street,  whereby  the  plaintiff  was  thrown  out  ol 

his  carriage,  i.,  447. 
For  flowing  water  from  roof  on  plaintiff's  premises,  i.,  448. 
For  carelessly  kindling  a  fire  on  defendant's  land,  whereby  plaintiff's 

property  was  burned,  i.,  448. 
For  undermining  plaintiff's  land,  i.,  449. 
The  same,  where  plaintiff  is  the  reversioner,  i.,  449. 
The  same  where  the  plaintiff's  buildings  were  undermined,  i.,  449. 
For  negligence  of  mill-owners,  whereby  plaintiff's  land  was  overflowed, 

Aga'inst  the  city  of  New  Tork,  to  recover  damages  to  fruiUrees,  done  by 
negligence  of  public  servants,  i.,  451.  .     ,    ,  .  ^. -r. 

AgaiSst  owner  of  vehicle  negligently  driven  by  servant  against  plaintiff  s 
vehicle,— showing  damage  to  pei-son  and  property,  i.,  iai. 

Against  railroad  company,  for  collision  with  plaintiff  s  vehicle  at  a  cross- 
ing, 1.,  453.  . 

Against  the  same,  for  kiUing  cattle,  I.,  4.54.  -u-    ^  •   aka 

By  a  servant  of  railroad  company,  injured  by  defective  machinery,  i.,  454. 

Against  sheriff,  for  neglect  to  return  or  to  levy,  &c.,  i.,  4il-4^a. 
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Complaints  against  agents,  bailees,  carriers,  &c.,  i.,  397-420. 

For  negligence,  causing  death  of  human  being,  i.,  530-538. 

Upon  New  promise,  after  debt  barred  or  discharged,  i.,  212,  513. 

Against  Next  of  kin,  for  debt  of  intestate,  i.,  533. 

On  a  Note  payable  in  case  the  profits  of  the  maker's  business  exceed  a 
certain  sum,  i.,  315. 

On  a  note  payable  in  chattels,  i.,  316. 

On  negotiable  notes ;  see  complaints  on  "  Promissory  Notes." 

On  a  covenant  against  Nuisances,  i.,  346. 

For  diverting  water  from  plaintiff's  mill,  i.,  472. 

For  erecting  a  dam  below,  causing  backwater,  i.,  473. 

Against  erector  of  a  dam  which  is  a  nuisance, — seeking  its  abatement, 
and  damages,  i.,  474. 

The  same,  where  the  land  has  been  transferred,  i.,  475. 

Special  damage  to  plaintiff's  land,  i.,  475. 

Against  the  erector  of  a  slaughter-house  which  is  a  nuisance, — seeking 
damages,  i.,  475. 

The  same,  against  a  continuer,  i.,  476. 

For  an  injunction  against  nuisance,  and  for  damages,  i.,  476. 

For  obstructing  a  private  way,  i.,  476. 

To  try  title  to  OflSoe  which  is  elective,  i.,  619. 

The  same,  oflBce  not  elective,!.,  620. 

By  or  against  public  Officers,  i,,  152-154. 

Against  officers  of  election  for  refusing  plaintiff's  vote,  i.,  506. 

To  recover  fees  of  usurped  ofBce,  i.,  186. 

On  Official  Bonds : 

On  an  administration  bond,  i.,  281. 

Assignment  of  breach  of  the  bond  of  a  county  treasui'er,  i.,  283. 

Assignment  of  breach  in  a  sheriff's  bond,  for  neglect  to  levy,  i.,  284 

The  same,  for  neglect  to  sell  after  levy,  i.,  284. 

The  same,  for  neglect  to  return  process,  i.,  285. 

Allegation  of  judgment  for  damages  and  costs  against  the  sheriff,  i.,  285 

For  violation  of  municipal  Ordinance,  i.,  539-543. 

For  Overflowing  plaintiff's  land,  i.,  448,  450,  473. 

By  Parent,  for  services  of  minor  child,  1,  203. 

For  seduction  of  daughter,  i.,  505. 

Against  parent,  for  necessaries  furnished,  i.,  193. 

For  tuition  of  children,  i.,  205. 

For  Partition : — General  form,  i.,  606. 

The  same,  setting  forth  sources  of  title,  i.,  608. 

Commencement  of  complaint  by  or  against  Partners,  i.,  151. 

Another  form,  alleging  partnership,  i.,  152. 

By  surviving  partner,  on  a  cause  of  action  which  accrued  to  liL*  ana, 
i.,  152. 

Upon  promise  to  indemnify  retiring  partner,  i.,  365. 

To  dissolve  a  partnership,  i.,  611. 

The  same  ;  on  account  of  defendant's  misappropriation  of  funds,  I..  613. 

By  administrator  of  deceased  partner,  against  the  survivor,  i.,  C  4. 

For  Penalties ;— General  form,  i.,  539. 

For  selling  liquors  without  a  license ;  alleging  both  sales  in  email  quan- 
tity, and  sales  to  drink  on  the  premises,  i.,  540. 

For  selling  liquors  on  Sunday  or  election  day,  i.,  541. 

By  wife  or  husband  against  dealer  it  intoxicating  liquors,  for  lUegaJlj 
selling  to  plaintiff's  husband  or  wife,  i.,  541. 

Against  a  witness,  for  disobeying  subpoena,  i.,  542. 

For  violation  of  ordinance  of  Board  of  Supervisors,  i.,  543. 

Upon  Policies  of  insurance,  see  complaints  on  "Insurance  Policies  " 

For  injuries  to  the  Person,  i.,  483-506. 

For  injuries  respecting  Personal  property,  i.,  457-467. 

For  the  hire  of  personal  property,  i.,  197, 198. ' 
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Index  to  Complaints. 

CoMPtAiNTS.— For  breach  of  contract  of  sale,  i.,  371-377. 
To  recover  possession,  i.,  508-513. 
Against  Physioian  for  maltreatment,  i.,  361. 
Against  Pledgee  to  recover  surplus  of  proceeds,  1.,  179. 
For  loss  of  pledge,  i.,  417. 
For  injury  to  pledge,  i.,  418. 

For  refusal  to  perform  Promise  of  Marriage,  i.,  3C9. 
Marriage  with  another,  i.,  370. 
Upon  express  Promises  to  pay  money,  k,  309-213. 
Upon  Promissory  notes :  short  mode,  i.,  315-317. 
Payee  against  maker ; — ordinary  form,  pleading  the  effect  of  the  note, 
i.,  319. 

on  two  notes,  one  heing  partly  paid,  i.,  320. 

several  notes  given  upon  an  agreement  to  pay  all,  upon  a  default 

in  any,  i.,  221. 
on  a  note  signed  hy  an  agent,  i.,  331. 
on  a  note  made  by  partners,  i,  233. 
on  the  same ;  another  form,  averring  partnership  of  the  makers, 

i.,  333. 
by  partners,  on  a  note  payable  to  their  firm  name,  i.,  333. 
by  a  surviving  partner,  by  a  note  payable  to  the  order  of  his  late 

firm,  i.,  334. 
by  payee  against  surviving  maker,  i.,  224. 
by  a  receiver,  payee,  against  partners,  makers,  i.,  235. 
by  a  manufacturing  corporation,  formed  under  the  general  act, 

payees,  against  a  foreign  corporation,  makers,  i.,  235. 
by  an  insurance  company,  on  a  deposit  note,  i.,  336. 
on  a  note  payable  at  a  certain  time  after  sight,  i.,  337. 
on  a  note  wrongly  dated,  i.,  337. 
Indorsee  against  maker; — ordinary  form ;  by  first  indorsee,  pleading  legal 
effect,  i.,  338. 

second  or  later  indorsee  against  maker,  i.,  239. 
on  a  note  payable  to  bearer,  or  to  a  fictitious  person,  or  to  the 
maker's  own  order,  i.,  231. 
Indorsee  against  indorser  ;— first  indorsee  against  payee,  indorser ;  ordi- 
nary form,  pleading  legal  effect,  i.  331. 
remote  indorsee  against  the  same,  i.  233. 
remote  indorsee  against  his  immediate  indorser,  i.,  334. 
special  averment  of  excuse  for  non-presentment,  where  the  maker 

could  not  be  found,  i.,  334. 
the  same  where  the  indorser  has  waived  notice,  i.,  234.  _ 
on  a  note  which  is  not  valid  as  against  the  maker,  i.  235. 
Indorsee  against  maker  and  indorser  ;— first  indorsee  agamst  maker,  and 

payee,  indorser,  i.,  235.  ,    ,  ^     .   j 

remote  indorsee  against  maker,  first  indorser,  and  a  later  mdorser, 

i  ''36 
Against  ni'aiier  and  indorser,  by  payee  having  parted  with  full  value  on 

the  faith  of  the  indorsement,  i.,  336. 
By  an  assignee  of  a  note,  i.,  237. 
On  a  bank-note,  i.,  338.  .    ooq 

On  a  negotiable  bond  payable  to  bearer,  i.,  ISS.  - ,  i    *„  n. 

By  the  Measurer  of  an  unincorporated  company,  on  a  note  payable  to  th 

former  treasurer,  i ,  3ii9.  .^      *     •    nAn 

By  receiver  of  mutual  insurance  comrcny,  on  deposit  note,  i.,  ~4U. 
For  breach  of  warranty  of  genuinenfts  or  validity  oi  note,  i.,  dbb. 
To  recover  back  money  raid  on  notes,  i.,  107-173. 
To  enjoin  negotiation,  i.,  5G6. 
On  notes  payable  on  condition,  i.,  315. 
On  note  payable  in  cliattels,  i.,  316. 
By  a  Public  Ofittcer,  i..  153. 
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Complaints. — By  a  board  of  officers,  i.,  153. 
By  the  attorney-general,  i.,  153. 
By  the  sheriff  suing  in  aid  of  attachment,  i.,  154. 
To  try  title  to  office,  1.,  619. 

Against  Railroad  Company  for  breach  of  duty  as  carriers,  i.,  413. 
For  negligence  in  collision,  i.,  453. 
For  killing  cattle,  i.,  454. 
For  causing  death  of  passenger,  &c.,  i.,  538. 
For  injury  to  servant  bj^defective  machinery,  i.,  454. 
For  injuries  as  to  Real  property,  i.,  469-480. 
For  breach  of  contract  of  sale,  i.,  378-383. 
To  recover  possession,  i.  514-519. 
To  compel  determination  of  conflicting  claims,  i.,  610. 
To  enjoin  conveyance  on  sale  for  illegal  assessment,  i.,  564, 
To  remove  cloud  upon  title,  i.,  587. 
Against  Receiptor  of  goods,  i.,  401. 
By  or  against  Receivers :  Appointment  in  supplementary  proceedings, 

i..  155. 
Another  form,  setting  forth  the  proceedings  at  length,  i.,  156. 
Appointment  pending  litigation,  i.,  158. 
Receiver  of  dissolved  corporation,  i.,  158. 
The  same,  another  form,  i.,  159. 

By  mortgagor  against  mortgagee,  to  Redeem  mortgaged  premises,  i.,  608 
By  lessee ;  for  the  same,  i.,  603. 
For  Reformation  of  deed,  i.,  568. 
The  same,  of  account  stated,  i.,  588. 
For  Rent,  lessor  against  lessee,  i.,  310. 

The  same,  for  a  deficiency  after  a  re-entry  ,by  the  lessor,  i.,  310. 
Lessor  against  assignee  of  lessee,  i.,  811. 
Lessor  against  the  executors  of  flie  lessee,  i.,  313. 
Grantee  of  reversion,  against  lessee,  i.,  313. 
Assignee  of  rent,  against  lessee,  i.,  314. 
Heir  of  reversioner,  against  the  lessee,  i.,  314. 
Assignee  of  the  devisee  of  the  reversion  and  rent,  against  an  assignee  of 

part  of  the  premises,  i.,  314. 
For  use  and  occupation,  i.,  195-197. 
For  board  and  lodging,  i.,  205. 
In  Replevin,  for  goods  AvrongfuUy  taken  from  plaintiff's  possession  ;— 

against  the  wrongdoer,  i.,  508. 
For  goods  wrongfully  taken   from  possession  of  plaintiff's  lessee  or 

bailee  : — against  the  wrongdoer,  i.,  510. 
For  goods  wrongfully  taken  from  possession  of  plaintiff's  assignor; — 

against  the  wrongdoer,  i.,  511. 
Wrongful  detention  of  goods,  i.,  511. 
Against  one  having  derived  possession  innocently,  i.,  511. 
By  seller  against  a  I'raudulent  buyer  of  goods,  i.,'512. 
Against  a  fraudulent  buyer  and  his  transferee,  i.,  512. 
In  case  of  Representation,  by  one  creditor  suing  in  behalf  of  all  others, 

i.,  128,  569. 
Tlie  same  where  only  a  particular  class  of  creditors  are  concerned,  i.,  139, 
By  common  informer,  i.,  130. 

Upon  Sales  of  personal  property,  to  recover  price,  i.,  187-194. 
For  damages  for  non-delivery,  i.,  371. 
-Allegation  of  part-payment,  where  there  was  no  memorandum  of  the 

contract,  i.,  373. 
Against  seller  of  stock,  for  not  delivering,  i.,  373. 
Against  buyer,  for  refusing  to  receive  and  pay  for  goods,  i.,  374. 
The  same,  the  contract  having  been  made  by  broker,  i.,  375. 
Against  the  same,  lor  not  delivering  note  for  goods  bought,  i.,  375. 
For  deficiency  after  resale  by  auction,  i,  376. 
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f k>stPLAraTS.— For  breach  of  contract  to  redeliver  goods,  or  pay  for  them  in  a 
reasonable  time,  i.,  377. 

For  breach  of  promise  by  purchaser  of  good-will,  not  to  carry  on  rrpal 
trade,  i.,  377. 

For  breach  of  warranty,  i.,  384-394. 

For  deceit  in  sale,  i.,  431-434. 

Against  fraudulent  buyer,  for  damages,  i.,  459. 

For  penalty  for  selling  liquors,  i.,  S40. 

Upon  contracts  of  sale  of  real  property,  i.,  378-383. 

For  Seduction,  i.,  505. 

For  compensation  for  Services ;— General  form,  i.,  200. 

The  same,  upon  an  account,  i.,  201. 

For  commissions  of  broker,  i.,  201. 

For  freight,  against  consignor,  i.,  201. 

The  same,  against  consignee,  i.,  202. 

For  writer's  services  in  editing  a  newspaper,  i.,  202. 

The  same,  for  services  in  editing  or  compiling  a  book,  i.,  203. 

By  an  architect,  for  his  services,  i.,  302. 

By  a  parent,  for  services  of  minor  son,  i.,  203. 

For  work  and  materials  furnished,  i,  203. 

The  same,  on  an  account,  i.,  204. 

By  an  attorney,  for  services  and  disbursements,  i.,.  204. 

For  tuition  bills,  i.,  205. 

For  board  and  lodging,  i.,  205. 

For  stabling  of  horses,  i.,  205. 

By  proprietors  of  a  newspaper,  for  advertising,  i.,  205. 

By  advertising  agent,  for  services  and  disbtirsemeuts,  i.,  200. 

On  a  special  contract  for  services,  completely  fulfilled,  i.,  206. 

The  same,  where  the  contract  was  fulfilled  by  an  assignee,  i.,  208. 

Against  Sheriff  for  selling  piaintiflf' s  goods,  on  execution  against  a  third 
person,  i.,  463. 

For  neglecting  to  return  execution,  i.,  421. 

For  neglecting  to  levy,  i.,  423. 

For  neglecting  to  pay  over  moneys  collected  on  execution,  i.,  423. 

For  a  tialse  return,  i.,  434. 

For  an  escape.     Common  form,  i.,  425. 

For  an  escape  from  custody  upon  an  order  of  arrest,  i.,  436. 

For  escape  from  execution,  or  attachment  for  non-payment  of  costs ;  sees- 
ing  to  recover  the  amount  of  the  debt,  &c.,  as  in  an  action  of  debt,  under 
the  statute,  i.,  437. 

Upon  sheriff's  liability  as  bail,  under  the  Code  of  Procedure,  i.,  428. 

Upon  sheriff's  bond,  i.,  384,  285. 

For  Slander,  where  the  words  are  actionable  in  themselves,  i.,  499. 

For  slander  respecting  plaintiff's  trade,  with  special  damage,  i.,  501. 

For  slander  of  title,  i.,  502. 

For  erecting  or  using  Slaughter-house,  i.,  475. 

For  Specific  performance,  by  vendor  against  purchaser,  i.,  590. 

Purchaser  against  vendor ; — claiming  interest  on  purchase-money  which 
,has  lain  idlS,  and  deduction  for  deficiency  and  for  outstanding  incum- 
brance, i.,  591.  .       .    _.. 

On  an  exchange,  the  parties  having  taken  possession,  i.,  594. 

By  creditor,  for  performance  of  agreement  to  give  a  chattel-mortgage 
i.,  595. 

For  Stabling  of  horses,  i.,  205. 

Upon  Statute  causes  of  action,  i.,  522-543. 

For  money  received  contrary  to  statute,  i.,  175. 

For  goods  received  contrary  to  statute,  i.,  467. 

Ao-ainst  Stockholders,  to  recover  subscription,  i.,  318-323. 

To  recover  debt  of  corporation,  i.,  536-531. 

Upon  a  Subscription  for  stock  in  a  corporation,  i.,  318. 
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CoMFLAlNTS. — Upon  a  subscription  for  stock  in  a  coiporation,  a  shorter  form,  1., 
321. 
On  a  subscription  to  the  expenses  of  a  public  object,  i.,  323. 
Supplemental  complaints,  ii.,  177-181. 
B7  Surety,  for  money  paid,  i.,  167-172. 
On  promise  to  indemnify,  i.,  863-366. 
Against  sureties  in  various  eases,  i.,  291-295. 
Against  Surgeon  for  mal-treatment,  i.,  362. 
For  cutting  Timber,  i.,  470. 

To  enjoin  infringement  of  Trade-mark,  i.,  546-548. 
For  injuring  trees,  i.,  451,  470. 
For  treble  damages,  for  tie  same,  i.,  471. 
For  Trespass  to  land,  1.,  469. 

the  same ;  another  form,  i.,  469. 
the  same,  for  cutting  and  converting  timber,  i.,  470. 
the  same,  for  removing  fence,  i,,  470. 

the  same,  where  the  new  fence  was  not  pvit  on  the  line,  i.,  470. 
for  entering  plaintiff's  house,  and  injuring  it  and  his  goods,  i.,  471. 
for  treble  damages  for  injuring  trees,  i.,  471. 
for  treble  damages  for  forcible  entry  or  detainer,  i.,  472. 
For  trespass  to  goods ; — taking  and  carrying  away,  i.,  462. 

the  same,  the  plaintiff  having  regained  possession  before  suit 

brought,  i.,  462. 
for  seizing  a  vessel,  i.,  462. 

by  mortgagee  of  chattels,  against  sheriff,  for  selling  them  on  ex- 
ecution against  a  third  person,  i,,  463. 
For  Trover,  see  Complaints  for  "  Conversion,"  and  Complaints  against 

"Agents,"  "Carriers,"  &c. 
Against  Trustees  of  corporation  to  charge  them  for  corporate  debt,  i., 

539-532. 
Against  assignee  in  trust,  i.,  131. 
Upon  Tuition  biUs,  i.,  205. 
For  Undermining  plaintiff's  land,  i.,  449. 
Upon  an  Undertaking  j — short  form,  where  the  undertaking  recites  the 

facts,  i.,  3ii3. 
On  an  undertaking  for  costs  and  damages  on  an  attachment,  i.,  324. 
On  an  undertaking  given  to  obtain  discharge  of  an  attachment,  i.,  325. 
On  an  undertaking  for  costs  and  damages  on  an  arrest,  i.,  336. 
On  an  undertaking  of  baU,  i.,  337. 
On  an  undertaking  given  in  proceedings  of  claim  and  delivery,  to  secure 

the  return  of  the  property,  i.,  328. 
On  an  undertaking  for  costs  of  appeal,  i.,  330. 
On  an  undertaking  given  on  obtaining  an  injunction,  i.,  381. 
For  Use  and  Occupation ; — General  form,  i.,  195. 
For  a  fixed  rent,  i.,  196. 
For  pasturing,  i.,  196. 
For  lodgings,  i.,  197. 
For  Usurped  office,  i.,  619,  620. 
For  fees  of  the  same,  i.,  186.  • 

t  Between  Vendor  and  Purchaser;  for  damages  for  not  conveying,  i., 
378. 
The  same,  both  for  damages  for  not  fulfilling  agreement  to  convey,  and 

for  redelivery  of  securities  for  purchase-money,  i.,  379. 
Averment  of  defendant's  recission,  as  an  excuse  for  plaintiff's  non-per-  • 

formance,  i.,  381. 
Against  purchaser,  for  not  fulfilling  agreement  to  purchase,  i.,  381. 
Against  the  same,  for  deficiency  on  rei^ale,  i.,  382. 
Averment  of  false  representations  by  the  defendant,  which  prevented  the 

plaintiff  from  fulfilling,  i.,  383. 
By  vendor,  against  the  executor  of  the  purchaser,  i.,  383. 
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CostfPLAiNTS,— By  vendor  against  purchaser,  and  Ms  grantee  and  judgment- 
creditors, — to  enforce  lien  for  purchase-money,  i.,  595. 
For  breach  of  covenants,  i.,  340-347. 
For  specific  performance  of  agreement,  i.,  590-595. 
For  refusing  Vote  at  election,  i.,  508. 
To  recover  back  Wager,  i.,  175. 
Against  warehousemen,  for  loss  of  goods,  i.,  418. 
For  injury  to  go'ods,  i.,  419. 
For  refusal  to  deliver,  i.,  419. 

For  not  forwarding  goods  according  to  agreement,  i.,  430. 
On  a  Warranty  of  the  soundness  of  a  horse,  i.,  384. 
On  a  warranty  of  the  genuineness  of  a  note,  i.,  386.  " 

On  a  warranty  of  a  note  which  proved  to  bo  usurious  by  the  law  of  an- 
other State,  i.,  386. 
On  a  warranty  of  the  amount  due  on  a  judgment  assigned,!.,  393. 
On  a  warranty  of  title  of  chattels  sold,  i.,  394. 
On  covenant  of  warranty  as  to  real  property,  i.,  344. 
For  Waste  j — by  lessor  to  recover  damages,  i.,  477. 
The  same,  by  devisee,  i.,  478. 

The  same,  by  heirs  against  doweress  and  her  husband,  i.,  478. 
By  purchaser  at  sheriff's  sale,  for  waste  committed  before  conveyance. 

i.,  479. 
The  same,  by  redemptioner,  i.,  479. 
For  forfeiture  and  eviction,  on  account  of  waste,  i.,  480. 
Lessor  against  lessee,  for  injunction  and  damages,  i.,  480. 
Against  Watchmaker  for  negligence  in  repairs  or  not  returning,  i.,  403, 

403. 
For  diverting  Watercourse,  i.,  473. 
For  overflowing  plaintiff's  land,  i.,  418,  450,  473. 
For  obstructing  private  Way,  i.,  476. 
Against  Witness  for  disobeying  subpoena,  i.,  543. 
Confessions  of  judgment  for  various  causes,  ii.,  698-709. 
Consent,  of  guardian  to  serve,  i.,  39,  54. 

To  dispense  with  security  of  receiver,  ii.,  391. 
To  refer  causa  for  trial,  ii.,  473. 
To  substitutipn  of  another  attorney,  ii.,  666. 
Contempt,  proceedings  to  punish  for,  in  supplementary  proceedings,  ii.,  637- 
634. 
In  disobedience  to  writ  of  luibeas  corpus  or  certiorari,  ii.,  733. 
Affidavit  of  service  of  paper  which  is  the  foundation  for  a  proceeding  for 
contempt,  ii.,  690. 
Continuance,  or  revival,  of  actions,  ii,  219-334. 
CoNTHOVEEST  Submitted  without  action,  ii.,  710. 
Costs,  taxation  of,  ii.,  587-590. 
Countermand  of  notice,  ii.,  693. 

Of  notice  of  trial,  ii.,  450. 
CREDirons'  suits,  complaints  in  various  cases  of,  i.,  569-583. 

Supplemental  complaint  in  a  creditor's  suit,  seeking  to  set  aside  an  as- 
signment made  subsequent  to  the  original  complaint,  which  alleged 
that  defendants  intended  to  assign  with  preference  in  violation  of  an 
agreement  with  the  plaintiffs,  and  prayed  an  injunction,  ii.,  177. 
Injunctions  in,  ii.,  346. 

Order  of  reference  to  appoint  receiver  in,  ii.,  380-383. 
Order  of  reference  to  effect  transfer  in,  ii.,  393. 
Summons  by  referee  to  debtor  to  appear  before  referee  for  transfer  of  Ma 

assets,  ii.,  393. 
Order  by  referee  that  defendant  deliver  and  convey  to  receiver,  ii.,  393. 
Judgments  in,  ii.,  558-561. 

Order  of  reference  to  determine  priority  among  creditors,  ii.,  673. 
Report  of  referee  as  to  priority  of  creditors,  ii.,  676. 
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CROSS-rNTERKOGATOHIBS.  ii.,  418. 

Decision  of  judge  on  trial  without  a  jury,  ii.,  464. 
Declabations  ;  see  CJomplaimts. 
Deed  of  transfer  of  real  estate  to  receiver,  ii.,  398. 
Defences  ;  see  Answers. 
Demand  before  suit,  i.,  10-31. 
Of  cop7  complaint,  i.,  109. 

Of  copy  of  account  referred  to  in  pleading,  ii.,  193. 
For  change  of  place  of  trial,  ii.,  243. 
For  admission  respecting  documents,  ii.,  404. 
Demdereb,  to  complaint,  i.,  118  ;  ii.,  2-7. 

For  want  of  jurisdiction  as  to  the  person,  ii.,  4. 
The  same,  as  to  the  subject,  ii.,  5. 
For  incapacity  to  sue,  ii..  5, 
For  pendency  of  another  action,  ii.,  5. 
For  defect  of  parties,  ii.,  6. 
For  misjoinder  of  actions,  ii.,  7. 
For  insufficiency,  ii.,  7. 
Demurrer  to  answer,  ii.,  175. 
To  reply,  ii.,  176. 
Deposition,  by  witness  examined  by  consent,  ii.,  424. 
Taken  on  commission,  ii.,  419. 
Talien  conditionally  (de  bene  esse),  ii.,  425-431. 
Taken  to  be  used  on  motion,  ii.,  695. 

Annexed  to  report  of  referee  preliminary  to  judgment,  ii.,  536. 
Direction  for  return  of  commission,  ii.,  415. 
Discovert  and  inspection  of  documents,  &c.,  ii.,  407-409. 
Dismissal,  of  actions,  for  various  causes,  ii.,  504. 

Judgment  dismissing  the  complaint  for  failure  to  famish  bill  of  parti<ra- 

lars,  ii.,  180.  '^ 

Of  action  to  redeem,  ii.,  576. 
Of  appeal,  ii.,  642. 
DiTOBOE,  complaints  in  actions  for,  i.,  621-628. 
Answers  in,  ii.,  169. 
Application  for  alimony,  &c.,  ii.,  684. 
Order  for  trial  of  issue  in  divorce,  or  specific  questions  of  fact  involved 

therem,  by  a  jury,  ii.,  683. 
Motion  for  judgment  in  divorce  cases,  ii.,  533,  536. 
Referee's  report  after  trial,  ii,,  476-478. 
Judgments  in  divorce,  ii.,- 582-586. 
Ejectment,  authority  to  bring,  i.,  22. 
Complaints  in,  i.,  514-519. 
Answers,  ii.,  153-156. 
Morion  to  compel  plaintiff's  attorney  to  produce  written  authority,  ii.. 

Petition  by  landlord  to  be  made  defendant,  ii  335 
Verdict  in,  ii.,  463.  ' 

AfSdavit  to  move  for  new  trial  in,  ii.  497 
Judgment  in,  ii.,  555.  '     ' 

Kntet  of  verdict  upon  a  single  issue  in  an  action  for  the  recovery  of  money 

Errors,  assignment  of,  on  return  to  certiorari  ii    717 

Joinder  thereon,  ii.,  717.  '     ' 

EviDENCB,  means  of,  ii.,  404-440. 
Examination,  of  bail,  ii.,  292. 

Of  witnesses  conditionally  {de  bene  esse),  ii.  435-430 

Of  witnesses  by  consent,  ii,,  423,  424. 

Of  witnesses,  for  purjiose  of  motion,  ii.,  695. 

Of  adverse  parties  before  trial,  ii.,  481-4.33.' 

Of  debtor  in  proceedings  supplementary  to  execution  ii    034 
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Examination,  before  referee,  ii.,  635. 

ExcEPTfoN  to  bail,  or  undertakings,  on  arrest,  ii.,  389 ;  and  see  Notice  of  Ex- 
ception. 
Exceptions  on  motion  for  new  trial,  ii.,  484. 

To  report  of  referee,  ii.,  478. 
Execution,  against  property,  ii.,  603. 

Against  joint  property  of  all,  and  separate  property  of  some  of  tbe  de- 
fendants, ii.,  604. 
Against  property  in  hands  of  personal  representatives,  &c.,  ii.,  604. 
For  specilic  real  or  personal  property,  ii.,  605. 
Against  the  person,  ii.,  605. 
ExEMPLtEfiED  copy  of  judgment  establishing  lost  wiU,  ii.,  563 
Findings,  of  judge  in  an  action  on  a  promissory  note,  ii.,  464. 
upon  an  inn-keeper's  liability,  ii.,  465. 

against  stock  broker,  to  recover  back  purchaser's  deposit,  ii.,  466. 
FoKECLOSTjiiE.    Notice  of  object  of,  i.,  83. 
Notice  of  pendency,  i.,  83. 
Complaints  in  actions  for,  i.,  597-603. 
Ansvsrers,  ii.,  163. 

Application  for  judgment  on  failure  to  answer,  ii.,  530-534. 
Judgments  in,  ii.,  565. 
Judgments  of  strict  foreclosure,  ii.,  573. 

Notice  of  sale  of  real  property  in  foreclosure  or  partition,  ii.,  608. 
Report  of  referee's  sale,  ii.,  608. 

The  same ;  where  the  purchaser  has  not  completed  his  purchase,  ii.,  610. 
Notice  of  claim  to  surplus  in,  ii.,  677. 
Affidavit  to  move  for  reference  of  claim  to  surplus,  ii.,  678. 
Summons  of  referee  to  determine  claims  to  surplus,  ii.,  679. 
Report  of  referee  thereon,  ii.,  680. 
Motion  for  payment  of  surplus,  ii.,  680. 
GUAKDIANS  AD  LiTBM  in  various  cases,  i.,  53-73. 
Habeas  Cobpus  ad  Testificandum,  ii.,  439. 
Indemnity  to  sheriff  against  claim  of  third  person,  ii.,  370. 
Indoesbmekt  of  judge's  Approval  of  undertaking  on  arrest,  ii.,  383. 
of  undertaking  upon  injunction,  ii.,  330. 
of  sureties  in  receiver's  bond,  ii.,  390. 
On  proposed  Case  or  exceptions,  ii.,  484. 
On  Executions  in  various  cases,  ii.,  606. 
Of  Judgment  entered  by  confession,  ii.,  700. 
On  Writ  of  ne  exeat,  ii.,  311. 
Of  writ  of  attachment  for  contempt,  ii.,  631. 

Of  allowance  of  habeas  corpus,  ii.,  726. 

On  habeas  corpus  ad  testificandmn,  ii.,  439. 
On  writ  of  certiorari,  ii.,  715. 

Of  allowance  of  writ  of  certiorari  in  aid  of  writ  of  error,  issuea  on  aUega- 
tion  of  diminution,  ii.,  731. 
Infants.    Leave  to  bring  suit,  i.,  35-41. 
In  Fokma  Pauperis,  leave  to  sue,  i.,  33-35. 

Injunctions,  under  Code  of  Procedure,  in  various  cases,  ii.,  334-353. 
Against  construction  or  authorization  of  raUroad,  ii.,  555. 
Against  collection  of  a  judgment,  ii.,  557. 
Against  interfering  with  incorporeal  hereditament,  ii.,  550. 
Against  shows  or  theatricals  on  Sunday,  ii.,  556. 
Against  waste,  by  order  to  stay,  ii.,  357-360. 
Complaints  in  actions  for,  i.,  546-566. 

Supplemental  complaint  in  an  action  to  enjoin  violation  of  agreement 
not  to  continue  trade,  alleging  that  defendant,  after  injunction,  con- 
tinued it  in  his  brother's  name,  ii.,  179. 
Perpetual,  by  judgment,  ii.,  555-557. 
Inquisition  by  sheriff's  jury.,  ii.,  515. 
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Intbepleadbr,  proceedings  of,  ii.,  238-343 
CJomplaint  in  action  for,  i.,  567. 
Injunction  in,  ii.,  353. 

Notice  of  motion  for  injunction  in  interpleader  clause,  ii.,  328. 
Oath  denying  collusion,  to  annex  to  a  bill  of  interpleader,  ii.,  338. 
Judgments  in,  ii.,  557.  — 

IxTBKEOGATOMBs,  in  Commission  to  take  deposition  of  witnesses ;  general  form, 
ii.,  415. 
To  prove  execution  of  instrument,  ii.,  416,  418. 
The  same ;  as  to  sanity  of  a  testator,  ii.,  417. 
For  examination  of  a  witness  before  trial,  ii.,  433. 

To  be  administered  to-heir,  &o.,  as  to  not  applying  assets  to  judgment,  ii , 
COl. 
Intektort  of  property  attached,  ii.,  331. 
Ibstjb,  order  for  settlement  of,  ii.,  681-685. 
Judgment  for  Admeasurement  of  dower,  ii.,  581. 
Of  affirmance  on  Appeal,  ii.,  644. 

Modifying  judgment,  and  affirming  as  modified,  ii.,  644. 
Of  reversal  on  appeal,  ii.,  644. 

On  appeal,  after  order  for  reversal  unless  respondent  consents  to  reduc- 
tion, ii.,  645, 
Provision  for  restitution  in  judgment  on  appeal,  ii.,  645. 
On  dismissal  of  appeal,  ii.,  646. 
On  appeal  by  both  parties,  ii.,  646. 

Upon  Bond  conditioned  otherwise  than  for  payment  of  money,  ii.,  550. 
For  Cancellation  of  instrument,  ii.,  561. 
Upon  Case  submitted  without  action,  ii.,  711. 
Record  of  reversal  on  Certiorari,  ii ,  718.  I 

Record  of  affirmance  on  certiorari,  ii.,  719. 
By  Confession,  ii.,  698-709. 
Directing  Conveyance  of  land,  ii.,  573. 

"Where  the  plaintiff's  recovery  entitles  defendant  to  Cost.<i,  ii.,  551. 
Provision  for  costs  of  the  whole  action  against  original  defendants,  and 
of  a  part  of  it  against  a  defendant  brought  in  penrling  the  action,  ii.,  553, 
Provision  setting  off  costs  of  defendant  against  the  plaintiff's  judgment, 

ii.,  561. 
In  Creditor's  suit  setting  aside  conveyance,  &c.,  with  leave  to  proceed 
on  execution,  ii.,  558. 

directing  transfer  to  receiver,  ii.,  559. 
directing  a  sale  by  the  sheriff,  ii.,  561. 
In  action  for  double  or" treble  Damages,  ii.,  551. 
For  damages  .in  ejectment,  where  plaintiff's  title  expired  before  trial,  ii., 

555. 
On  electing  meliora  damna,  ii.,  551. 
For  plaintiff,  after  order  overruling  Demurrer,  ii.,  539. 
For  defendant,  after  order  sustaining  demurrer,  ii.,  539. 
For  Determination  of  conflicting  claims  to  real  property,  ii.,  580. 
Dismissing  action,  ii.,  504. 

The  same ;  for  failure  to  furnish  particulars,  ii.,  190. 
Of  Divorce,  for  adultery,  ii.,  583. 

where  the  question  of  alimony  is  reserved  and  referred,  ii.,  585, 
recital  where  the  usual  reference  to  take  proof  of  adultery  has  been 
_  had,  ii.,  586. 
Enjoining  construction  or  authorization  of  railroad,  ii.,  555. 
Enjoining  shows  or  theatricals  on  Sunday,  ii.,  550. 
Enjoining  the  collection  of  a  judgment,  ii.,  557. 
Against  Executor  or  administrator,  ii.,  552. 

with  costs  adjudged  under  3  Rev.  Stat.,  90,  ii.,  552. 
Entered  by  clerk  on  Failure  to  answer,  in  action  on  contract  for  money, 
where  the  summons  was  personally  served,  ii.  510. 
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Judgment. — On  application  to  the  court  after  failure  to  answer,  ii.,  516. 

On  failure  to  answer,  where  summons  was  served  by  pulJlication,  ii.,  520. 

Ordinary  form  of  judgment  in  Foreclosure,  where  there  is  no  defence, 
the  whole  debt  is  due,  and  the  whole  property  is  to  be  sold,  ii.,  565. 

The  same,  where  part  only  is  due ;  and  the  premises  can  be  sold  in  par- 
cels, ii.,  568. 

The  same,  where  part  only  is  due ;  but  the  whole  property  is  to  be  sold, 
ii.,  569. 

Recital,  where  the  amount  is  computed  by  the  court  without  a  reference, 
ii.,  571. 

Decree  for  deficiency,  against  a  mere  surety,  ii.,  571. 

Declaring  Gift  void,  ii.,  561. 

Against  Heir  or  personal  representative,  not  originally  served,  ii.,  598. 

Of  perpetual  Injunction,  ii.,  555-557. 

On  an  Inquest,  ii.,  540. 

Against  Joint-debtor  not  originally  served,  ii.,  598. 

Establishing  Lost  will,  ii.,  563. 

For  Money  in  various  special  cases,  ii.,  550-553. 

On  Nonsuit  at  the  trial,  ii.,  540. 

Declaring  Nullity  of  marriage,  ii.,  583. 

On  defendant's  Offer  to  allow  judgment,  ii.,  506. 

In  favor  of  claimant  of  title  to  Office,  ii.,  581. 

In  favor  of  incumbent's  claim  to  office,  ii.,  582. 

In  favor  of  a  Part  of  the  plaintiffs,  against  all  the  defendants,  ii.,  541. 

In  favor  of  all  the  plaintiff's,  against  a  part  of  the  defendants,  ii.,  541. 

In  favor  of  a  part  of  the  plaintiffs,  against  a  part  of  the  defendants,  ii., 
542. 

Final  judgment  for  actual  Partition,  ii.,  576. 

The  same,  where  compensation  is  to  be  made  for  equality,  ii.,  577. 

Final  judgment  for  sale,  ii.,  578. 

Upon  Penalty  for  non-performance  of  agreement,  ii.,  550. 

For  specific  Performance,  against  vendor,  ii.,  563. 

The  same,  against  purchaser,  ii.,  564. 

For  confirmation  of  Possession  of  chattels,  ii.,  554. 

For  recovery  of  possession  of  chattels,  ii.,  554. 

For  the  recovery  of  possession  of  land,  with  damages,  &c.,  ii.,  555. 

On  writ  of  Prohibition,  ii.,  745. 

In  Qui  tarn  action,  ii.,  550. 

In  Quo  warranto,  ii.,  581,  583. 

For  Redemption.    Ordinary  form,  ii.,  573.  _ 

Another  form ;— apportioning  the  redemption  money,  and  allowmg  taxes 
paid,  and  directing  conveyances,  ii.,  578. 

In  action  in  the  nature  of  Scire  facias,  ii.,  553. 

Against  the  Sureties  in  an  injunction  bond,  ii.,  355. 

Establishing  Title  to  an  incorporeal  hereditament,  and  perpetuaUy  en- 
joining defendants  from  interfering  therewith,  ii.,  556. 

OnTrialofissuesoffactbythecourt,  ii.,  543. 

The  same,  where  a  reference  has  been  had  after  trial  and  before  final 
ludgment,  ii.,  543.  ,  „    ,  ^i        ••    ^aa 

On  trial  as  to  one  defendant,  and  default  as  to  another,  ii.,  544. 

The  same  where  there  are  defendants  not  answering,  as  to  whom  proof 
of  facts'  is  necessary,  and  is  taken  by  the  court  without  reference,  u., 

AftM  verdict  on  issue  of  fact  as  to  some  defendants,  others  having  made 

default,  and  a  reference  having  been  had  as  to  them,  ii.,  a4d. 
mere  part  of  the  issues  were  tried  with  a  jury,  and  a  part  without,  and 

nnp<!tions  of  law  were  reserved,  ii.,  545. 
Where  an  issue  of  fact  as  to  one' defendant  haa  been  tried  by  a  referee, 

and  a  reference  had  on  default  of  other  defendants,  and  exceptions 

have  been  taken  to  the  report,  ii.,  540. 
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Judgment. — On  verdict  subject  to  opinion  of  the  court,  ii.,  542. 

After  stipulation  reducing  verdict,  ii.,  542. 

On  report  of  referee ; — for  plaintiff,  ii.,  545. 
for  defendant,  ii.,  54(i. 

On  report  after  reference  of  a  claim  against  exectftor  or  administrator, 
ii.,  547. 

On  Verdict,  ii.,  540. 

For  Want  of  reply,  ii.,  538. 
Jurat  of  affidavits,  i.,  4-6. 

Justification  of  sureties  in  bond  to  sheriff  before  suing  on  things  in  action 
taken  on  attachment,  i.,  17. 

Of  sureties  for  costs,  i.,  20. 

Of  bail  on  arrest,  ii.,  282-304. 
Leave  to  sue,  in  various  cases,  i.,  26-50. 
Lis  Pendens.    Notice  of  action  for  foreclosure,  i.,  83. 

The  same,  .in  partition,  i,,  83. 

The  same,  in  an  action  in  -which  an  attachment  has  been  issued,  i.,  84. 
Maitoamus,  proceedings  on,  ii.,  736-741. 
Motion  to  obtain  copy  of  Account  referred  to  in  pleading,  ii,  192-194. 

Affidavit  of  merits  in  support  of  motion,  made  by  defendant,  ii.,  692. 

The  same,  made  by  counsel,  ii.,  692. 

For  Alimony,  ii.,  684-686. 

For  extra  Allowance,  ii.,  587. 

To  dismiss  Appeal,  ii.,  643. 

For  reargument  of  appeal,  ii.,  643. 

For  order  of  Arrest  in  various  cases,  ii.,  255-278. 

To  vacate  order  of  arrest,  ii.,  286. 

To  discharge  defendant  from  arrest,  ii.,  287. 

To  disdiarge  Attachment  against  property,  ii.,  323,  324. 

For  attachment  in  case  of  disobedience  of  an  order  iu  supplementary  pro- 
ceedings, ii.,  628. 

To  reduce  Bail,  ii.,  288. 

For  Bill  of  particulars,  ii.,  183-188. 

To  strike  cause  from  the  Calendar,  ii.,  454. 

To  place  cause  upon  special  circuit  calendar,  ii.,  453. 

To  set  aside  proceedings  of  Claim  and  Delivery,  ii.,  368. 

To  set  aside  Complaint  for  departure  from  summons,  ii.,  209. 

To  Confirm  report  of  referee  as  to  damages  in  injunction  cases,  ii.,  355. 

For  Consolidation  of  causes,  ii.,  658-661. 

Countermand  of  notice  of  motion,  ii.,  693. 

To  ascertain  Damages  upon  injunction  bond,  ii.,  354. 

To  make  pleadings  more  Definite  and  certain,  ii.,  210,  211. 

To  suppress  Deposition,  ii.,  433. 

For  judgment  of  Dismissal  iu  various  cases,  ii.,  500-504. 
for  not  serving  bill  of  particulars,  ii.,  189. 

To  compel  plaintiff's  attorney  in  Ejectment  to  produce  -written:  authority, 

To  Enlarge  time  t&  plead,  ii.,  105,  196. 

To  Enter  order  nunc  pro  tune,  ii.,  693. 

To  preclude  Evidence  by  reason  of  defective  bill  of  particulars,  ii.,  188. 

For  Examination  of  parties  before  trial,  ii.,  432,  433. 

For  leave  to  issue  EKeoution,  ii.,  607. 

To  compel  Filing  of  pleadings,  ii.,  207. 

For  judgment  on  Frivolous  pleadings,  ii.,  216,  217. 

That  Heir,  &c.,  apply  assets  to  judgment,  or  attachment  issue,  ii.,  599. 

For  Injunctions  under  the  Code  of  Procedure  in  various  cases,  ii.,  327- 

333. 
For  dissolution  of  injunction,  ii.,  ,'558-355. 
To  set  aside  Inque,st,  ii.,  591. 
To  strike  out  Irrelevant  or  redundant  matter,  ii.,  311,  213. 
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Motion. — To  strike  out  irrelevant  answer,  ii.,  214. 
For  settlement  of  Issue  for  trial,  ii.,  683. 

For  Judgment  on  failure  to  answer  in  ordinary  cases,  ii.,  513,  &c. 
in  foreclosure  cases,  ii.,  520-524 
in  partition,  ii.,  524^530. 
in  divorce  cases,  ii.,  533-536. 
For  judgment  on  the  pleadings,  ii.,  537. 
To  set  aside  regular  judgment  ty  default,  ii.,  590. 
To  set  aside  irregular  judgment  by  default,  ii.,  591. 
To  set  aside  judgments  for  fraud,  &c.,  ii.,  592-594. 
For  a  foreign  Jury,  ii.,  458. 
For  a  special  jury,  ii.,  460,  461. 
For  Leave  to  sue,  see  Leave  to  Sub. 
For  leave  to  plead  or  to  amend,  ii.,  197-201. 
For  leave  to  file  supplemental  pleadings,  ii.,  201-208. 
For  leave  to  become  a  party,  ii.,  235,  236. 
For  a  Nevr  trial,  ii.,  490. 
For  a  new  trial  on  judge's  minutes,  ii.,  480. 
Relative  to  changes  of  Parties,  ii.,  219-234. 

For  Payment  of  part  of  claim,  or  for  delivery  of  property,  ii.,  403. 
To  allow  payment  into  court,  ii.,  669. 
Respecting  Pleadings,  ii.,  195-217. 

For  a  Postponement  on  account  of  absence  or  sickness  of  witness,  iL, 
455. 

of  the  absence  of  the  plaintiff,  ii.,  456. 
To  compel  Purchaser  to  complete  his  purchase,  ii.,  610. 
For  appointment  of  Receiver,  ii.,  373-388. 
To  instruct  receiver,  ii.,  397,  398. 
To  remove  receiver,  ii.,  400. 
To  discharge  receiver,  ii.,  401. 
For  Reference  of  cause  for  trial,  ii.,  469-473. 
to  appoint  receiver,  ii.,  378-388. 
to  nominate  receiver,  ii.,  886. 
to  obtain  surplus  moneys,  U.,  679. 
For  further  report  by  referee,  ii.,  479. 
To  set  aside  report  of  referee,  ii.,  479. 
For  Removal  of  cause  to  United  States  Couit,  ii.,  653. 

to  another  State  court,  ii.,  657. 
To  compel  Reply  to  answer,  ii.,  206,  207. 
To  strike  out  Sham  answers,  ii.,  662-665. 

Notice  of  motion  to  strike  out  one  defence  as  sham,  and  for  judgment 

upon  the  other  as  frivolous,  ii.,  216.  .  .        ,  ,.  , 

For  Stay  of  Proceedings,  on  appeal  from  order  directmg  delivery  ot 

personal  property,  ii.,  641.  .  .       .     -vr  -v  d 

Smnmons  to  witness  to  give  deposition,  on  motion  in  N.  l.bupenol 

Court  or  Common  Pleas,  ii.,  695. 
For  payment  of  Surplus  moneys  in  foreclosure,  ii.,  680. 
To  change  Venue,  ii.,  243-251. 
For  Writ  of  assistance,  ii.,  614. 
New  Trial,  ii.,  480-499. 
Note  of  issue  of  law,  ii.,  445. 
of  fact,  ii.,  451. 
■■     on  appeal,  ii.,  643. 
Notice   of  Acceptance  of  offer  to  allow  judgment,  u.,  500. 
'  of  offer  to  liquidate  damages,  ii.,  507. 

Of  Amended  pleading,  ii.,  199.  _ 

Of  Appeal  to  the  Court  of  Appeals,  ii.,  6db. 
to  the  General  Term,  ii.,  637. 

from  a  justice's  court,  ii.,  637.  ..    cio 

Of  AppHcation  to  the  court  for  judgment  on  failure  to  angivcr,  u.,  51A 
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Notice. — Of  Argument  of  appeal,  ii.,  C43. 

Of  Assessment  of  amount  of  recovery  on  entry  of  judgment,  ii.,  509. 

Of  assessment  by  sheriff 's  jury,  ii.,  514. 

Of  Authority  to  bring  ejectment,  i.,  33. 

Of  other  Bail  to  Ije  added,  ii.,  300. 

Of  offer,  to  be  indorsed  on  Bond  to  appear  in  United  States  Court,  ii., 

C53. 
By  sheriff,  to  plaintiff,  of  third  person's  Claim  to  goods,  ii.,  369. 
Of  claim  to  surplus  in  foreclosure,  ii ,  677. 
To  defendant  in  Creditor's  Suit,  to  appear  before  referee  for  transfer  ol 

his  assets,  ii,,  393. 
Of  Decision  of  judge,  after  trial  without  a  jury,  ii.,  468. 
Of  Examination  of  adverse  party  before  trial,  ii.,  433. 
Of  Exception  to  bail  or  undertaking,  ii,,  389. 
Of  exception  to  sureties  in  undertaking  on  appeal,  ii.,  640. 
Of  exception  to  sureties  in  bond  for  costs,  ii.,  665. 
Of  exceptions  to  findings  of  court  or  referee,  ii.,  481. 
Of  Piling  bond  for  costs,  ii.,  065. 
Of  filing  remittitur,  ii.,  646. 
Of  filing  report  of  referee  preliminary  to  j  udgment  in  partition,  and  of 

application  for  judgment  thereon,  ii.,  539. 
To  party  interested,  of  the  time  and  place  Habeas  Corpus  or  certiorari 

is  returnable,  ii.,  730. 

to  district  attorney,  where  the  party  is  detained  on  a  criminal  ac- 
cusation, ii.,  731. 
Of  Judgment  before  suing  or  undertaking  given  on  appeal,  or  to  limit 

time  for  appeal,  ii.,  636. 
Of  Justification  of  sureties  in  bond  to  sheriff,  given  before  suing  on 

things  in  action  taken  under  attachment,  i.,  17. 
'    in  undertaking  of  indemnity  to  sheriff,  ii.,  371. 
in  bail  bond,  ii.,  390. 
Eequiring  relator  to  demur  or  plead  to  Mandamus,  ii.,  740. 
Of  hearing  on  mandamus  on  failure  of  relator  to  demur  or  plead,  ii.,  740. 
Of  Motion,  to  declare  action  Abated,  unless  the  proper  parties  revive  it, 

a.,  339.  i-    i-     i-  ,         . 

for  Alimony  and  costs,  ii.,  686. 

for  extra  Allowance,  ii.,  587. 

to  vacate  order  of  Arrest,  ii.,  886. 

to  discharge  defendant  from  Arrest,  ii.,  387. 

to  discharge  Attachment,  ii.,  323. 

the  same  ; — where  the  motion  is  simply  on  giving  security,  ii.,  334. 

for  an  Attachment  in  case  of  disobedience  of  an  order  in  supple- 
mentary proceedings,  ii.,  628. 

to  reduce  Bail,  ii.,  38.8. 

to  strike  cause  from  the  Calendar,  ii.,  454. 

to  set  aside  proceedings  of  Claim  and  delivery,  ii.,  368. 

for  Commission  to  take  deposition,  ii.,  410. 

to  set  aside  Complaint  for  departure  from  the  summons,  ii.,  209. 

to  Consolidate  causes,  ii.,  659. 

to  be  made  Defendant,  ii.,  236. 

to  make  pleadings  more  Definite  and  certain,  ii.,  310. 

to  suppress  Deposition,  ii.,  433. 

for  Deposit  or  Discovery  of  books  and  papers,  ii.,  407. 

to  Dismiss  appeal,  ii.,  643. 

to  compel  plaintiff  to  Elect  between  several  counts  setting  forth 
same  cause  of  action,  ii.,  313. 

to  Enlarge  time  to  plead,  ii.,  195. 

to  Enlarge  time  for  bail  to  surrender,  ii.,  395. 

to  preclude  Evidence  by  reason  of  defective  particulars,  ii.,  188. 

to  Exonerate  bail,  ii.,  394. 
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Index  to  Notice. 

Notice  of  Motion  for  appointment  of  Guardian  ad  litem  for  infant  plaintifij  i.,  59 . 
for  infant  defendant,  i.,  64,  08,  73. 
for  Injunction,  in  interpleader  clause,  ii.,  338. 
to  dissolve  or  modify  injunction,  ii.,  353. 
to  set  aside  Inquest,  ii.,  591. 
for  settlement  of  Issues  for  trial,  ii.,  083. 
for  order  of  Interpleader,  il.,  338. 

for  Judgment  dismissing  action,  for  various  grounds,  ii.,  500 
for  not  serving  bill  of  particulars,  ii.,  189. 
for  reference  preliminary  to  judgment  in  partition,  ii.,  536. 
for  judgment  in  partition,  ii.,  539. 
for  judgment  on  pleadings  ii.,  537. 
for  judgment  on  frivolous  pleadings,  ii.,  316. 
,  to  set  aside  regular  judgment,  by  default,  ii.,  590. 
to  set  aside  irregular  judgment  by  default,  ii.,  591. 
for  a  foreign  Jury,  ii.,  458. 
for  a  special  Jury,  ii.,  460. 
of  striking  special  Jury,  ii.,  461. 
for  Leave  tbat  wife  answer  separately,  ii.,  197. 
for  Leave  to  serve  proposed  original  or  amended  pleading,  ii.,  197. 
for  Leave  to  amend  pleading,  ii.,  198. 

by  striking  out  co-plaintiffs,  and  making  tbem  defendants,  u..  199. 
by  adding  defendant,  ii.,  300. 
by  correcting  fictitious  name,  ii.,  300. 
for  Leave  to  sue  on  judgment,  i.,  50. 
for  Leave  to  file  supplemental  complaint,  ii.,  301. 
for  Leave  to  continue  action,  or  to  serve  supplemental  complaint, 

ii.,335. 
for  Leave  to  issue  execution,  ii.,  607. 
for  Mandamus,  ii.,  736. 

for  a  New  trial,  ii.,  490.  . 

for  Payment  of  part  of  claim,  or  for  delivery  of  property,  u.,  4UJ. 
for  payment  of  surplus  moneys  in  foreclosure,  ii.,  680. 
to  change  Place  of  trial,  ii.,  346. 
to  compel  receipt  of  Pleading,  ii.,  308. 
to  compel  Purchaser  to  complete  his  purchase,  u.,  610. 
for  Ee-argument  of  appeal,  ii.,  643. 
foT  injunction  and  appointment  of  Receiver,  ii.,  373. 
for  reference  to  appoint  Receiver,  ii.,  378. 
for  reference  to  nominate  Receiver,  U.,  386. 
to  review  appointment  of  Receiver,  ii.,  400. 
*  to  remove  Receiver,  ii.,  400. 
to  discharge  Receiver,  ii.,  401. 

to  instruct  Receiver,  ii.,  397.  .. 

on  Receiver's  petition  for  directions  as  to  distribution,  ii.,  dJ». 
to  Refer  cause  for  trial,  ii.,  471. 
to  confirm  report  of  Referee,  ii.,  355. 
to  set  aside  report  of  Referee,  ii.,  479. 
for  further  report  of  Referee,  ii.,  479. 
for  Reference  to  obtain  surplus  moneys  u.,  b7_J. 
for  Removal  of  cause  to  United  States  Court,  u.,  653. 
to  compel  Reply  to  answer,  ii.,  306.  _ 

to  Revive  action  on  death  or  disability  of  plaintiff,  ii.,  319,  330. 
for  Security  for  costs,  ii.,  664. 
for  Stay  of  proceedings  on  appeal,  ii.,  041. 
to  Strike  out  irrelevant  answer,  ii.,  314. 
to  Strike  out  sham  answer,  ii.,  314.  _. 

to  Strike  out  irrelevant  or  redundant  matter,  11.,  ^11.         

to  Strike  out  one  defence  as  sham,  and  for  judgment  upon  the 
other  as  frivolous,  ii.,  316. 
Vol.  n.— 50 
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NoTiCis  of  motion  to  Substitute  officer's  successor  as  a  party,  ii.,  233. 

Of  Object  of  action,  i.,  83. 

Of  Payment  into  court,  ii.,  669. 

Of  Pendency  of  action,  i.,  83. 

Indorsed  on  Pleading  returned  for  irregularity,  ii.,  308. 

Of  irregularity  in  respect  to  one  of  several  persons  pleading  together,  ii,, 
208. 

To  Produce  document  at  trial,  ii.,  406. 

To  Quit,  where  right  of  re-entry  is  reserved  for  non-payment  of  rent,  in 
default  of  goods  whereon  to  ^strain,  i.,  10. 

To  quit,  where  there  is  a  tenancy  at  will  or  by  sufferance,  i.,  10. 

By  Receiver  in  supplementary  proceedings,  ii.,  626. 

By  Referee  to  defendant  in  creditor's  suit,  to  appear  and  transfer  his 
assets,  ii.,  893. 

Requesting  admission  of  documentary  evidence,  ii.,  404. 

Of  Sale  of  real  property  under  foreclosure,  or  partition,  ii.,  608. 

Of  Settlement  of  case  or  exceptions,  ii,,  490. 

Of  settlement  of  order,  ii.,  693. 

Of  settlement  of  interrogatories,  ii.,  417. 

To  Sheriff,  indorsed  or  annexed  to  affidavit  of  third  person's  claim  to 
goods,  ii.,  369. 

To  sheriff,  to  return  property  taken,  in  proceedings  of  claim  and  delivery, 
ii.,  368. 

Of  Substitution  of  attorney,  ii.,  667. 

To  be  appended  to  Summons  in  case  of  pubUeation,  i.,  81. 

in  case  of  a  non-resident  defendant,  proceeded  against  under  the 
act  of  1843,  i.,  81. 

Of  Taxation  of  costs,  ii.,  589. 

To  defendant  in  creditor's  suit  to  appear  before  referee  for  Transfer  of 
his  assets,  ii.,  393. 

Of  Trial  of  issue  of  law,  ii.,  444. 
of  &ct,  ii.,  447-450. 
in  tlie  New  York  Superior  Court,  ii.,  449. 

Of  trial,  and  of  assessment  of  damages  against  a  non-answering  defend- 
ant, ii.,  450. 

Of  hearing  or  trial  before  referees,  ii.,  474. 
Notices  before  action,  i.,  10-21. 
Nuisance,  answers  in  actions  of,  ii.,  137. 

Complaints,  i ,  472-476. 

Injunctions,  ii.,  340-343. 
Oath  denying  collusion,  to  annex  to  a  bUl  of  interpleader,  ii.,  338. 

Of  referees,  ii.,  474. 
Offeb  to  allow  judgment,  ii.,  505. 

To  liquidate  damages,  ii.,  507. 

To  refer  claim  against  executors  or  administrators,  i.,  13. 
Oedbr  declaring  action  Abated,  unless  the  proper  parties  revive  it,  ii.,  230. 

Allowing  Alimony  and  expenses,  ii.,  687. 

To  Amend  pleading  by  making  it  more  definite  and  certain,  ii.,  311 

To  amend  by  striking  out  irrelevant  or  redundant  matter,  ii.,  212. 

Giving  leave  to  amend  formal  error,  ii.,  199. 

After  trial,  giving  leave  to  amend  complaint  to  conform  to  the  proofa 
ii.,  201.  ^      ^ 

Giving  leave  to  serve  amended  pleading,  ii.,  198. 

That  Answer  be  stricken  out  as  sham,  ii.,  216. 

That  plaintiff  receive  answer,  ii.,  209. 

Striking  out  irrelevant  answer,  ii.,  214. 

Of  affirmance  on  Appeal,  ii.,  044. 

Modifying  judgment  and  affirming  as  modified,  ii.,  644 

For  reversal  on  appeal,  unless  respondent  consents  to  reduction,  ii.,  645. 

Dismissing  appeal,  ii.,  644. 
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Ohder.— For  re-argument  of  appeal,  ii.,  643.  ' 

Of  Arrest  under  Code  of  Procedure,  ii.,  283. 
Vacating  arrest,  ii.,  287. 

The  same,  on  condition  tliat  defendant  shall  not  sue,  ii.,  287. 
Vacating  warrant  of  Attachment,  ii.,  324. 
Discharging  attachment  on  security,  ii.,  325. 
Kequiriug  Attorney  to  consent  to  a  substitution,  and  deliver  the  aauers 

li.,  667.  *^  ^ 

to  produce  authority  to  bring  ejectment,  ii.,  668. 
to  pay  costs,  ii.,  665. 
Reducing  amount  of  Bail,  ii.,  288. 
Exonerating  bail,  ii.,  295. 

That  the  prisoner  be  Bailed,  on  habeas  corpus  or  certiorari,  ii.,  732. 
That  plaintiff  serve  Bill  of  particulars,  ii.,  184, 185. 
That  defendant  serve  bill  of  particulars,  ii.,  191,  192. 
For  a  further  bill  of  particulars,  ii.,  188. 
Precluding  evidence  for  not  serving,  ii.,  189. 

To  serve,  or  that  defendant  have  leave  to  dismiss  the  complaint,  ii.,  190. 
-That  a  Bond  be  given  up  to  be  sued,  i.,  43. 
To  deliver  copies  of  Books  and  papers,  ii.,  408. 
To  deposit  books  and  papers  for  Inspection,  ii.,  409. 
Tliat  books  and  papers  be  deposited  with  referee  before  accountinar.  iL. 

674. 
Striking  cause  from  the  Calendar,  ii.,  455. 
Captions  of,  i.,  3. 

For  a  Commission  to  take  deposition,  ii.,  412. 
Another  form ; — made  on  return  of  order  to  show  cause,  ii.,  413. 
To  set  aside  Complaint  for  departure  from  summons,  ii.,  209. 
For  Consolidation  of  actions,  li.,  660. 
For  Continuance  of  action,  U.,  224. 
Granting  defendant's  petition  to  continue  action,  ii.,  228. 
Another  form,  in  the  alternative,  ii.,  229. 
To  continue  action  against  executor  after  attachment  issued,  and  death 

of  defendant,  before  publication  of  summons  completed,  ii.,  232. 
Requiring  an  attorney  to  pay  part  Costs,  and  the  assignee  of  the  demand 

to  pay  the  balance,  ii.,  665. 
Precept  to  collect  interlocutory  costs,  ii.,  694. 
Confiding  Custody  of  children  to  mother,  ii.,  688. 
To  Deliver  property  admitted  to  be  plaintiff's,  ii.,  402. 
By  referee,  that  defendant  in  creditor's  suit  deliver  and  convey  to  r» 

ceiver,  ii.,  398. 
Sustaining  Demurrer,  ii.,  445. 
Overruling  demurrer,  ii.,  445. 

Sustaining  demurrer  in  part,  and  overruling  it  in  part,  ii.,  446. 
Suppressing  Deposition,  ii.,  432. 

Of  Discharge  from  imprisonment,  on  habeas  corpus  or  certiorari,  ii.,  731. 
Disch.arging  purchaser  at  judicial  sale,  ii.,  612. 
Dismissing  action  absolutely,  ii.,  503. 
Dismissing  action  unless  plaintiff  moves,  ii.,  504. 
Final  order  dismissing  action  for  redemption,  ii.,  576. 
To  Elect  between  several  actions,  ii.,  504. 
Enlarging  time  to  plead,  ii.,  196. 
To  Enter  order  nunc  pro  tunc,  ii.,  098. 

To  Examine  person  holding  property  of  debtor  in  attachment,  ii.,  333, 
The  same ;— in  the  case  of  an  ofHcer  of  a  corporation  or  association,  ii., 

8^3 

For  party  to  attend  to  be  examined  before  trial,  ii.,  433. 
^       Setting  aside  Execution  and  making  restitution,  ii.,  607. 
At  circuit  for  Extra  allowance,  ii.,  587. 
Eequiring  Filing  of  pleadings,  ii.,  207. 
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Oedeb. — Appointing  Guardian  ad  litem,  i.,  50-73. 

for  infant  plaintiff  on  his  own  application,  i.,  50. 
for  infant  defendant  on  liis  own  application,  i.,  CO. 
the  same,  in  partition,  i..  02.  ' 

for  infant  defendant  on  plaintiff's  application,  i.,  07-69. 
on  application  by  jilaintiff,  in  partition,  i.,  71. 
in  case  of  non-resident  defendant,  i.,  73. 
Of  Injunction,  in  various  cases,  ii.,  33'l-3o2. 
Denying  motion  for  injunction,  without  prejudice,  ii.,  332. 
Dissolving  injunction,  ii.,  353. 
The  same ; — on  the  ground  of  abatement,  ii.,  354. 
Of  Interpleader,  ii.,  241. 
Another  form ; — for  delivery  of  speciiio  property ;  and  appointing  receivet 

therefor,  ii.,  242. 
For  Interrogatories  after  the  return  of  attachment  in  supplementary 

proceedings,  where  the  contempt  is  denied,  ii.,  G32. 
Requiring  settlement  of  Issue  to  try  validity  of  discharge,  ii.,  593. 
For  trial  of  issue  (in  divorce),  or  specific  questions  of  fact  involved  there- 
in, by  a  jury,  ii.,  083. 
For  Judgment  on  frivolous  pleadings,  ii.,  217. 
The  same,  reserving  leave  to  amend,  ii.,  217. 
For  judgment  for  want  of  reply,  ii.,  537. 
For  judgment  against  the  sureties  in  injunction-bond,  ii.,  355. 
For  judgment,  and  that  writ  of  inquiry  issue  to  assess  damages,  ii., 

514. 
For  judgment,  and  reference  to  ascertain  damages,  ii.,  516. 
For  judgment  where  summons  was  served  by  publication,  ii.,  518. 
For  judgment  and  reference  in  action  of  interpleader,  ii.,  557. 
For  judgment,  with  leave  to  turn  case  into  bill,  &c.,  ii.,  548. 
Denying  or  granting  motion  to  set  aside  judgments,  ii.,  593. 
On  motion  to  set  aside  judgment  because  of  an  insolvent's  discharge, 

where  plaintiff  is  required  to  settle  issues  to  try  its  validity,  ii.,  593. 
Setting  aside  judgment  at  the  instance  of  a  subsequent  ionafide  purchsir 

ser  or  mortgagee,  ii.,  594. 
For  judgment  of  court  below,  on  filing  remittitur,  ii.,  647. 
For  foreign  Jury,  ii.,  459. 
For  a  special  jury,  ii.,  401. 

Giving  Leave  to  sue  on  ofBcial  and  other  bonds,  i.,  40,  47. 
Giving  leave  to  sue  on  judgment,  i.,  50. 
Giving  leave  to  sue  lunatic,  i.,  31. 
Giving  leave  to  prosecute  as  a  poor  person,  i.,  34. 
Denying  leave  to  prosecute  as  a  poor  person,  i.,  35. 
Giving  receiver  leave  to  sue,  i.,  37. 
Giving  infaut  leave  to  bring  partition,  i.,  41. 
Giving  leave  to  ameM  complaint  as  to  names  of  parties,  ii.,  200. 
Giving  leave  to  make  supplemental  pleading,  ii.,  200. 
Allowing  alternative  Mandamus,  ii.,  737. 
Setting  aside  writ  of  Ne  exeat,  ii.,  312. 
Granting  New  trial,  ii.,  498. 
Granting  new  trial,  unless  the  opposing  party  will  consent  to  reduce  hia 

verdict,  ii.,  498. 
Made  without  motion,  to  bring  in  necessary  Parties,  ii,,  237. 
By  consent,  substituting  executors,  without  preiudice  to  proceedinea 

already  had,  ii.,  230.  ^ 

Bringing  in  third  person  as  a  party-defendant,  ii.,  288. 
That  actual  Partition  be  made,  ii,,  630 
Allowing  Payment  of  money  into  court,  ii.,  009. 
To  Perpetuate  testimony,  ii.,  435. 
Changing  Place  of  trial,  ii.,  346. 
Denymg  motion  to  change  place  of  trial,  ii.,  246 
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Okdee. — For  Publication  of  summons,  -wiiere  defendant  is  a  foreign  corpora- 
tion, i.,  87.  ^         ^ 

where  defendant  has  departed  or  conceals  himself,  i.,  89. 

where  he  is  a  non-resident,  i.,  91.  ' 

■where  he  is  a  proper  party  to  an  action  respecting  specific  prop- 
erty, i.,  93. 

where  the  action  is  for  divorce,  i.,  94. 

where  there  are  unknown  owners,  i.,  95. 

where  there  is  a  resident  whose  place  of  residence  cannot  be  ascer- 
tained, i.,  95. 
For  substituted  service,  i.,  98. 

Compelling  Purchaser  to  complete  his  purchase,  ii.,  Gil 
For  appointment  of  Receiver,  ii.,  374. 
Appointing  receiver  of  specific  property,  ii.,  377. 
Appointing  a  party  as  receiver,  by  consent,  in  a  partnership  cause,  ii., 

a75. 
Appointing  a  party  as  receiver ; — with  a  provision  for  a  reference  to  ap- 
point some  other  person  if  he  fails  to  qualify,  ii.,  376. 
Appointing  receiver  in  supplementary  proceedings,  ii.,  620. 
Dispensing  with  security  of  receiver,  ii.,  393. 
To  review  appointment  of  receiver,  ii.,  400. 

Of  Reference  of  petition  for  leave  to  prosecute  as  a  poor  person,  i.,  35 
For  reference  of  claim  against  executor  or  administrators,  i.,  13. 
Referring  the  cause  on  motion,  ii.,  473. 
The  same ; — without  motion,  ii.,  473. 
The  same,  on  consent,  ii.,  473. 
Of  reference  to  take  testimony,  ii.,  670-681. 

Appointing  referee  to  take. deposition  conditionally  (ds  iene  esse),  ii.,  430. 
Of  reference  to  take  an  account  as  to  damages,  ii.,  671. 
Of  reference  for  accounting  in  partnership  cause,  ii.,  673. 
Of  reference  to  take  an  account  between  parties  to  a  mortgage,  in  an  ac- 
tion to  redeem,  ii.,  673. 
Of  reference  to  determine  priority  among  creditors,  ii.,  673. 
Of  reference  in  interpleader,  ii.,  557. 

Of  reference  to  ascertain  damages,  preliminary  to  judgment  on  failure  to 
answer,  ii.,  516. 

to  prove  demand,  on  moving  for  judgment  on  failure  to  answer 
where  summons  was  served  by  publication,  ii.,  518. 

preliminary  to  judgment  in  foreclosure,  ii.,  531. 

in  partition,  ii.,  526. 

iu  divorce  cases,  ii.,  535. 
Of  reference  of  claims  to  surplus  moneys,  ii.,  079. 
Of  reference  to  appoint  receiver,  ii.,  378. 

in  a  partnership  cause,  ii.,  379. 

made  pending  a  reference  for  an  accounting,  ii.,  380. 

in  a  creditor's  suit,  ii.,  380. 

short  fonn,  ii.,  383. 

in  case  of  executors  or  administrators,  ii.,  383. 
Confirming  referee's  report  naming  receiver,  and  apjjointing  accord. 

ingly,  ii.,  388.  .. 

Of  reference  to  effect  transfer,  in  creditor's  suit,  u,,  i>93._ 
Of  reference  to  ascertain  damages,  in  injunction  cases,  ii.,  d')i. 
Confirming  referees  report  as  to  damages,  in  injunction  cases,  ii.,  355. 
Remanding  prisoner,  on  habeas  cirpus  or  certiorari,  ii.,  733. 
Removing  cause  to  United  States  Circuit  Court,  ii.,  653. 
Requiring  plaintiff  to  Reply  to  answer,  ii.,  207. 
For  further  Report  of  referee,  ii.,  479. 
Setting  aside  report  of  referee,  ii.,  479. 
Confinniug  referees'  report  of  sale,  ii.,  010. 
For  Restitution  of  levy,  ii.,  607. 
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Obder. — To  Revive  action  against  defendant's  executors,  ii.,  231. 

Revoking  stay  of  proceedings  on  motion  to  change  place  of  trial,  ii.,  251. 
Setting  aside  Sale,  on  the  ground  of  mistake  and  inadequacy  of  price,  ii 

612. 
For  sale  of  perishable  property  attached,  ii.,  333. 
Requiring  defendant  to  Satisfy  part  of  plaintiffs  claim,  il.,  403. 
Absolute,  for  Security  for  costs,  ii.,  GG4. 
Notice  of  Settlement  of  order,  ii.,  093. 

To  Show  cause,  on  petition,  why  action  should  not  be  continued,  ii., 
238. 

why  place  of  trial  should  not  be  changed,  with  stay  of  proceed. 

ings,  ii.,  245. 
why  writ  of  ne  eoreat  should  not  be  set  aside,  ii.,  311. 
why  injunction   should  not  issue,  with  restraint  meanwhile,  ii., 

335. 
why  receiver  should  not  be  appointed,  ii.,  874. 
the  same  in  case  of  a  banking  corporation,  ii.,  336. 
wliy  preliminary  injunction  should  not  continue,  ii.,  336. 
wliy  commission  should  not  issue  to  take  deposition,  ii.,  410. 
why  witnesses  should  not  be  cross-examined  orally,  ii.,  413. 
why  a  referee  should  not  be  appointed  to  examine  witness  condi- 
tionally {de  hene  esse),  ii.,  428. 
on  judge's  minutes,  why  there  should  not  be  a  new  trial,  ii.. 

480. 
why  judgment  and  order  of  reference  should  not  be  set  aside,  and 

defendant  let  in,  ii.,  593. 
why  judgment  should  not  be  set  aside  at  instance  of  a  person  not 

a  party,  but  defiuuded  by  the  judgment,  ii.,  593. 
why  heir  should  not  apply  as.=ets,  or  attachment  should  not  issue, 

ii.,  600. 
why  disobedience  of  an  order  in  supplementary  proceedings  should 

not  be  punished  as  a  contempt,  ii.,  628. 
why  action  should  not  be  removed  into  United  States  Court,  ii. 

653. 
why  action  should  not  be  removed  to  another  State  court,  ii.,  657 
why  issues  should  not  be  settled  for  trial,  ii.,  683. 
why  mandamus  should  not  issue,  ii.,  737. 
Staying  Proceedings,  on  appeal,  ii.,  641. 
Giving  time  to  prepare  a  case  or  exceptions,  with  stay,  ii.,  483. 
Revoking  stay  of  proceedings  on  motion  to  change  place  of  trial,  ii.,  251 
To  stay  wa.<ite,  in  actions  of,  ii.,  357-360. 
Striking  out  part  of  return  cw  mandamus,  ii ,  741. 
For  Substitution  of  attorney,  ii.,  006. 
Giving  leave  to  file  Supplemental  complaint,  ii.,  204-200. 
For  the  examination  of  judgment-debtor  in  Supplementary  Proceed- 
ings, after  the  return  of  execution,  ii.,  619. 
before  the  return  of  execution,  ii.,  621. 
For  the  examination  of  third  person  in  supplementary  proceedings,  ii.. 

In  supplementary  proceedings,  that  debtor  pay  the  judgment,  ii.,  625. 

Adjudging  offender  in  supplementary  proceedings  guilty  of  contempt, 
and  directing  punishment,  ii.,  639. 

Postponing  Trial,  ii.,  457. 

For  trial  of  an  issue,  ii.,  681. 

Another  form,  requiring  the  attorneys  to  settle  the  issue,  ii.,  683. 

That  Witness  be  examined  conditionally  (de  bene  ease),  ii.,  437. 

That  witness  be  cross-examined  orally,  ii.,  413. 
Pahticulaes,  proceedings  to  obtain  bill  of,  ii.,  183-190. 
Paeties,  motions  relative  to  changes  of,  ii.,  319-343. 
Paktition,  leave  for  infant  to  bring,  i.,  35-41. 
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Paktition.— Notice  of  object  of  action,  i.,  83. 
of  pendency  of  action,  i.,  83. 
Complaints  in,  1.,  606-608. 
Answers  in,  ii.,  166-168. 

Proceedings  to  obtain  Judgment  in,  ii.,  534-530 
Final  judgments  in,  ii.,  576. 
Notice  of  sale  in,  ii.,  608. 
Referee's  report  of  sale  in,  ii.,  608. 

where  the  purchaser  has  not  completed  his  purchase,  ii.,  610. 
Payment  into  court,  ii.,  669. 

Clerk's  certificate  that  deposit  has  been  paid  into  court,  ii.,  385. 
Peremptory  mandamus,  ii.,  741. 
Perpetuating  testimony,  ii.,  434. 
Petition,  captions  of,  i.,  3. 

Verification  of,  i.,  8 ;  ii.,  231 . 

For  Alimony  and  costs,  where  the  wife  is  plaintiff,  ii.,  684. 

where  she  is  defendant,  ii.,  686. 
For  Certiorari  in  aid  of  writ  of  error,  alleging  diminution  of  record,  iL, 

719. 
By  receiver  or  assignee  of  plaintiff's  title,  to  Continue  action  in  his  own 

name,  ii.,  330. 
After  marriage  of  female  plaintiff,  filed  by  husband,  to  have  action  con- 
tinued in  joint  names,  ii.,  321. 
By  executor,  administrator,  or  heir  of  deceased  plaintiff,  to  continue  ac 

tion,  ii.,  233. 
By  surviving  plaintiff,  to  compel  representative  of  deceased  co-plaintiff  to 

continue  action,  ii.,  336. 
By  defendant,  to  have  action  continued,  plaintiff  having  died,  and  action 

not  having  been  revived  on  his  behalf,  ii.,  237. 
For  Custody  of  minor  children,  ii.,  637. 

By  landlord  to  be  made  Defendant  in  action  for  lands,  ii.,  335. 
For  appointment  of  Guardian  ad  litem,  i.,  53-73. 
by  infant  plaintiff  over  fourteen,  i.,  53. 
the  same,  in  partition,  i.,  55. 

by  third  person  on  behalf  of  infant  plaintiff  under  fourteen,  L,  5S. 
by  infant  defendant,  i.,  60. 
the  same,  in  partition,  i.,  61. 
by  relative  or  friend  of  infant  defendant,  i.,  63. 
by  relative  of  lunatic  defendant,  i.,  63. 
of  guardian  of  lunatic  defendant  in  partition,  i.,  04. 
by  plaintiff  for  guardian  ad  litem  for  defendant,  i.,  67. 
by  plaintiff  in  partition,  i,  70. 
in  case  of  non-resident  infant  defendant,  i.,  73. 
For  Habeas  Corpus,  by  the  i>erson  confined,  ii.,  733. 

by  third  person  on  behalf  of  the  prisoner,  ii.,  735. 
'  to  obtain  custody  of  infant,  ii.,  735. 
By  a  receiver,  or  other  trustee,  for  Lsave  to  sue,  i.,  36. 
By  a  committee  of  lunatic,  &c.,  for  leave  to  sue,  i.,  38. 
For  leave  to  sue  a  receiver  or  other  trustee,  i.,  39. 
For  leave  to  sue  lunatic,  &c.,  i.,  30. 
For  leave  to  prosecute  as  a  poor  person,  i.,  33. 
By  infant  or  guardian,  for  leave  to  bring  partition,  i.,  35. 
For  leave  to  sue  on  sheriff's  bond,  for  wrongful  levy,  i.,_44 

for  neglect  to  pay  ever  money  on  execution,  i.,  45. 
For  leave  to  sue  on  administrator's  bond,  i.,  46. 
For  Ne  Exeat,  ii.,  308. 

By  Receiver,  for  leave  to  sell  land,  ii.,  398.  ..    „,„ 

For  Removal  of  Cause  into  United  States  Circuit  Court,  u.,  648. 

ill  an  action  for  arrest  or  imprisonment,  &c.,  during  th&  rebeUion. 
ii.,  655. 
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PETEnoiT. — To  Revoke  final  judgment  of  separation,  ii.,  688. 

By  purchaser  at  execution-sale,  to  Stay  waste,  il.,  358. 

To  Vacate  bond  of  receiver,  ii.,  390. 

For  Warrant,  wliere  it  is  feared  tiiat  prisoner,  &c.,  may  be  carried  away, 
or  suffer  injury  before  habeas  corpus  or  certiorari  can  issue,  ii.,  728. 
Place  of  Tkial,  motions  to  change,  ii.,  243-251. 
Pleadings,  Formal  parts  of,  i.,  111-119. 

Amended  pleading,  i.,  119. 

Verification  of,  i.,  121-12G. 

Complaints,  1,  128-628. 

Demurrers,  i.,  118. 

to  answer,  ii.,  175. 
to  reply,  ii.,  176. 

Answers,  ii.,  11-170. 

Supplemental  pleading,  ii.,  177-181. 

Proseedings  incidental  to  the  pleadings,  ii.,  183-19^. 
Pleas,  see  Ahsweks. 
.Pbecbpt  to  collect  interlocutory  costs,  ii.,  694. 

To  bring  up  prisoner,  &c.,  after  attachment  against  officer,  &o.,  for  diso- 
beying habeas  corpus,  ii.,  734. 
Pkoceedings  to  perpetuate  testimony,  ii.,  434,  435. 

Supplementary  to  judgment,  ii.,  616-634. 
PnoHrBiTioif,  ivrit  of,  ii.,  743. 

Proof  of  bond,  i.,  17. 

Of  undertaking,  ii.,  282. 

Of  guardian's  consent,  i.,  39. 

Of  his  competency,  i.,  55. 

Of  signatures,  i.,  107. 

Of  Service  of  papers  in  various  cases,  ii.,  689-691. 
of  summons,  &c.,  i.,  100-107. 

of  alternative  order  for  bill  of  particulars  and  default,  ii.,  185. 
of  order  in  supplementary  proceedings,  ii.,  624. 
of  subpoena ; — by  affidavit,  ii.,  437. 
another  form ; — -by  official  certificate,  ii.,  438. 
Phoposal  of  names  for  receivership,  ii.,  384. 
Quo  Waekanto,  leave  to  bring,  i.,  32. 
Receivers,  proceedings  relative  to,  ii.,  373-401. 

Order  appointing  receiver  in  supplementary  proceedings,  ii.,  626. 

Leave  for  suit  by  or  against,  i.,  26-31. 
Recognizance  to  be  taken  on  adjournment  under  non-imprisonment  act,  ii.,  303. 

Taken  on  habeas  corpus  or  certiorari,  ii.,  733.  * 

Redemption,  complaints  in  actions  for,  i.,  604. 

Judgments  for.  ii.,  573. 
Referees,  trial  by,  ii.,  469-479. 

Order  by,  that  defendant  deliver  and  convey  to  receiver,  ii.,  393. 

Approval  by,  of  assignment  in  creditor's  suit,  ii.,  306. 
Keferencb  to  take  an  Account  preliminary  to  judgment,  ii,  513. 

To  take  an  account,  as  to  damages,  ii.,  071. 

between  parties  to  a  mortgage,  in  action  to  redeem,  ii.,  672. 

To  pass  account  of  receiver,  ii.,  400. 

For  Accounting  in  partnership  cause,  ii.,  672. 

Of  Claim  against  executors  or  administrators,  i.,  11-13. 
judgment  on  report  thereon,  ii.,  547. 

Of  claim  to  surplus  moneys  in  foreclosure,  ii.,  680. 

To  determine  priority'among  Creditors,  ii.,  673. 

To  ascertain  Damages  upon  injunction  bond,  ii.,  354. 

To  take  Deposition  conditionally  (de  bene  esse),  ii.,  428,  429. 

Incidental  or  collateral  to  actions,  ii.,  070-081. 

Of  the  Is3ue.9,  for  trial,  ii.,  409-479. 

Preliminary  to  Judgment  in  actions  generally,  ii.,  51C-518. 
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Index  to  Reference — Return. 

Reference. — Preliminary  to  Judgmeats  in  foreclosuro,  ii.,  621 
in  partition,  ii.,  526. 
in  divorce  cases,  ii.,  535. 
Of  Petition  for  leave  to  sue  in  forma  pauperis,  i.,  35. 
Of  infant's  petition  for  leave  to  bring  partition,  i.,  39. 
To  Prove  demand  on  moving  for  judgment  on  failure  to  answer  when 

summons  was  served  by  publication,  ii.,  517. 
To  appoint  Receiver,  ii.,  378. 

To  nominate  receiver  to  be  appointed  by  tbe  court,  ii.,  386-388. 
Summons  to  attend,  for  appointment  of  receiver,  ii.,  384. 
To  effect  transfer  to  receiver  in  creditor's  suit,  ii.,  392. 
To  take  Testimony,  ii.,  670-681. 

To  take  testimony  as  to  value  of  use  and  occupation,  in  action  for  specific 
performance,  ii.,  671. 
Removal  of  Causes  into  United  States  Court,  ii.,  648-656. 

To  another  State  court,  ii.,  656-658. 
Replbtin,  complaints  in,  i.,  508-512. 
Answers  in,  ii.,  148-152. 
Verdict  in,  ii.,  463. 
Judgments  in,  ii.,  554. 

Claim  and  delivery  of  personal  property  under  Code  of  Procedure  ii. 
362-871. 
Reply  to  answers,  ii.,  174. 

Setting  up  several  defences  to  several  counter-claims,  i..  118. 
Order  that  plaintiff  reply  to  answer,  ii.,  207. 
Repokt  op  Refbkee  on  Accounting  in  partnership  cause,  ii.,  676. 
On  Claims  to  surplus  moneys  in  foreclosure,  ii.,  680. 
As  to  priority  of  Creditors,  ii.,  676. 

Preliminary  to  Judgment  in  foreclosure,  ii.,  522.  • 

in  partition,  ii.,  528. 
in  case  of  divorce  for  adultery,  ii.,  535. 
•  in  case  of  divorce  for  nonage,  ii.,  536. 

in  case  of  divorce  for  cruel  and  inhuman  treatment,  ii.,  536. 
On  petition  by  infant  for  leave  to  bring  partition,  i.,  40. 
Of  appointment  of  Receiver,  ii.,  385. 
Of  name  of  person  for  receiver,  ii.,  386. 
The  same.;— reporting  several  names,  ii.,  387. 
The  same ;— in  case  of  a  corporation,  nominatmg  several  stockholdera. 

Of  Sale  in  partition,  foreclosure,  or  other  action,  ii,  608. 

where  the  purchaser  has  not  completed  his  purchase,  ii.,  610. 
After  Trial  of  cause  ;— general  form,  ii.,  474. 

shorter  form,  ii,  475. 

in  partnership  cause,  ii,  475. 

in  divorce  ;— finding  adultery,  ii.,  476. 

the  same ;— finding  for  defendant,  ii.,  473.  _ 

conclusion  of  report  in  action  to  establish  lost  will,  u.,  478. 
REQmsrnoN  in  proceedings  of  claim  and  delivery,  u.,  365,  366. 
Retainer  in  ejectment,  i.,  23. 
In  justice's  court,  i.,  2d. 

RET0EN°to  wft  of  Certiorari  in  aid  of  writ  of  error,  issued  on  allegation  ol 

iliininiition,  ii.,  721.  .    ,      _        _  •■    w-tp 

Of  county  iudge,  to  certiorari  to  review  proceedings  m  msolvency,  u.,  716. 

By  commissioner,  of  execution  of  commission  to  take  Deposition,  u, 

To^'abeas  Corpus,  denying  custody  of  alleged  prisoner,  u.,  729. 

that  prisoner  is  in  custody  under  process,  u.,  7d0. 
To  vn-it  of  Mandamus,  ii.,  740. 
To  writ  of  Prohibition,  ii.,  745. 


794  ABBOTTS'  FORMS 


Index  to  Beturn. — Summons. 


Rbtuen. — ^By  Sheriff,  of  inability  to  make  service  of  summons,  i.,  96 

Of  having  made  personal  service,  i.,  100. 

In  action  to  recover  possession  of  personal  property,  ii.,  361. 

On  writ  of  inquiry,  ii.,  515. 

Of  arrest  and  imprisonment  for  want  of  bail,  ii.,  384. 

Not  found,  ii.,  384. 

One  arrested ;  the  other  not  found,  ii.,  385. 

That  defendant  has  made  deposit  in  lieu  of  bail,  ii.,  385. 

Arrest  and  rescue,  ii.,  285. 

Of  attachment  of  property  under  Code  of  Procedvtre,  ii.,  331 
RETniiNiNa  or  setting  aside  irregular  pleadings,  ii.,  308,  209. 
Revtval  of  actions,  ii;,  319-334. 
Satisfaction  of  admitted  claim,  ii.,  403,  403. 

Schedules  annexed  to  report  of  referee  preliminary  to  judgment  in  foreclosure, 
ii.,  523,  534. 

Of  plaintiflf's  account,  to  be  presented  on  reference,  ii.,  675. 
SECnRITT  FOB  COSTS,  ii.,  662-665. 

On  the  part  of  a  foreign  corporation  plaintiff,  i.,  19. 

To  be  given  before  suing  in  officer's  name,  forstatute  penalty,  i.,  30. 
Service,  see  Affidavit,  and  Proof  of  Service. 
Special  Proceedings,  ii.,  713-745. 

to  perpetuate  testimony,  ii.,  434. 
Special  verdict,  ii.,  463. 

Statement  of  Case  agreed  upon  in  a  controversy  submitted  without  action, 
ii.,  710. 

Of  Cause  of  action,  adapted  to  all  ordinary  cases  of  arrest,  ii.,  363-376. 

Of  Costs  and  disbursments,  ii.,  588. 
Stay  of  Proceedings  after  appeal,  ii.,  638-641. 

To  pr^are  case  or  exceptions,  ii.,  483. 

Pending  motion  for  new  trial,  ii.,  480. 

On  denjdng  motion  for  mandamus,  ii.,  737. 

Order  to  show  cause  against  stay  of  proceedings  meanvfhile,  ii.,  668. 
Stipulation  to  admit  documents,  ii.,  405. 

Short  form ;  admission  by  one  party,  ii.,  405. 

To  admit  facts,  ii.,  406. 

In  action  against  a  corporation,  on  the  expiration  of  its  charter,  to  con- 
tinue in  name  of  new  corporation,  ii.,  233.  . 

For  judgment  absolute,  on  appealing  to  Court  of  appeals  from  order 
granting  new  trial,  ii.,  636. 

Agreeing  on  nomination  of  referees,  ii.,  473. 

To  examine  -witness,  ii.,  423. 

"Waiving  security  on  appeal,  ii.,  640. 
Subpoena,  ii.,  436. 

Duces  tecum,  ii.,  487. 
•      Ofaparty,  ii.,  437. 

Ticket,  ii.,  437. 
Substituted  service  of  papers,  i.,  96-98. 
Substitution  of  parties,  ii.,  234. 

Of  attorneys,  ii.,  666-068. 
Summons,  for  commencing  action,  i.,  76-81 

In  an  action  arising  on  contract  for  the  recovery  of  money  only ;  comr 
plaint  served,  i.,  76. 

For  relief ; — complaint  served,  i.,  79. 

For  money  demand  or  for  relief ; — complaint  not  served,  i.,  79. 

In  New  York  Marine  Court,  i.,  80. 

In  New  York  District  Court,  i.,  80. 

Indorsement  on  summons  in  action  for  a  penalty,  i.,  81. 

Service  of  sunimons,  i.,  85-107. 

Against  heirs,  &c.,  of  a  deceased  judgment  debtor,  ii.,  596. 

Against  a  joint  debtor  not  summoned  in  the  action,  ii.,  595,  596. 
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SoMMONS. — To  attend  examination  of  party  before  trial,  ii.,  433. 
By  referee  appointed  to  take  testimony,  ii.,  674. 
To  attend  reference  for  appointment  of  receiver,  ii.,  384. 
To  defendant  in  creditor's  suit,  to  appear  before  referee  and  transfer  hia 

assets,  ii.,  393. 
To  witness,  to  give  deposition,  ii.,  419. 

to  give  deposition  conditionally  (de  bene  esse),  ii.,  428. 

to  give  deposition  on  motion  in  N.  T.  Superior  Court,  or  Common 

Pleas,  ii.,  695. 
to  perpetuate  testimony,  ii.,  435. 
SuTPLEMKNTAl,  pleadings,  ii.,  177-181.  ' 

Motion  for  leave  to  file,  ii.,  201. 
STJPPLBMENTABY-proceedings,  ii.,  616-634. 
Taxation  of  costs,  ii.,  587-590. 
Tbaksper  of  real  estate  to  receiver,  ii.,  396. 
Traverse  of  return  to  habeas  corpus  or  certiorari,  ii.,  731. 
Trial  of  issues  of  law,  ii.,  444-446. 
offact,ii.,  446-479. 
Of  an  issue  or  of  question  of  fact,  ii.,  681. 
Motion  to  change  place  of  trial,  or  venue,  ii.,  243-351. 
Undertakino,  for  costs  only,  on  Appeal,  ii.,  638. 

To  stay  proceedings,  on  appeal  from  a  money  judgment,  ii.,  638. 
from  a  judgment  for  possession  of  real  property,  ii.,  639. 
from  a  judgment  for  possession  of  personal  property,  ii.,  639. 
from  a  justice's  judgment,  ii.,  689. 
On  Arrest,  ii.,  280. 

On  Attachment  of  defendant's  property,  ii.,  319. 
On  discharge  of  attachnient,  ii.,  324  ' 

To  be  given  sheriff  before  suing  on  things  in  action  taken  by  him  on  at- 
tachment, i.,  18. 
Of  BaU,  ii.,  388. 

The  same,  in  an  action  for  chattels,  ii.,  389. 

Of  plaintiff's  sureties  in  proceedings  of  Claim  and  delivery,  ii.,  366. 
On  the  part  of  defendant,  to  prevent  the  delivery  and  obtain  a  return  of 

personal  property,  ii.,  367. 
To  indemnify  sheriff  against  claim  of  third  person  to  goods,  ii.,  370. 
On  Injunction ; — in  ordinary  cases,  ii._,  329. 
On  injunction  against  a  corporation,  ii.,  330. 

For  Restitution,  on  moving  for  judgment  on  failure  to  answer,  when 
summons  was  served  by  publication,  ii.,  517. 
Uhberwriting,  of  referee's  summons  in  a  partnership  cause,  ii.,  674 

Of  referee's  summons  in  foreclosure,  ii.,  679. 
Ventre  to  summon  foreign  jury,  ii ,  459. 
Venue,  motions  to  change,  ii.,  243-251. 

Verdict  in  an  action  for  chattels,  ii.,  463.  ^ 

In  an  action  for  land,  ii.,  463. 

In  favor  of  defendant,  upon  a  counter-claim,  ii.,  463. 
Entry  of,  on  a  single  issue  in  action  for  the  recovery  of  money  only,  ii.,  403. 
Subject  to  opinion  of  the  court,  ii.,  463. 
Special  verdict,  ii.,  463.  . 

Verification  of  copy  of  Account  referred  to  m  pleadmg,  11.,  194.     __ 

Of  plaintiff's  schedule  of  account  to  be  presented  on  reference,  u.,  675. ' 
Of  Case  submitted  without  action,  ii.,  711. 
Of  Confession  of  judgment,  ii.,  700. 
Of  ordinary  Petition,  i.,  8  ;  ii.,  231. 
Of  petition  on  behalf  of  infant,  i.,  38,  54. 
Of  Pleadings,  i.,  131. 

By  ofBcer  of  corporation,  i.,  123.  ,      ■,   ,    j.      *      ^r. 

by  one  of  several  persons  united  m  mterest  and  pleadmg  together, 

i..  133. 
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Vekipication. — By  two  parties  not  united  in  interest,  but  pleading  togetlier 
i.,  133. 
by  attorney,  when  the  party  is  not  within  the  county,  i.,  134. 
the  same,  wlierethe  absent  defendant  is  a  corporation,  i.,  135. 
by  agent  or  attorney,  when  the  action  or  defence  is  founded  on  a 
written  instrument  for  tlie  payment  of  money  only,  which  is  in 
his  possession,  i.,  135. 
tlie  same,  where  tlie  material  allegations  are  within  his  personal 
knowledge,  i.,  120. 
Waiter  of  security  on  appeal,  ii.,  640. 
Waeuant  of  arrest,  under  non-imprisonment  act,  ii.,  300. 
in  proceedings  after  j  udgment,  ii.,  303. 
For  arrest  of  judgment-debtor  in  supplementary  proceedings,  ii.,  632. 
Of  attachment  of  property,  ii.,  320. 

To  apprehend  witness  to  be  examined  conditionally  {de  bene  esse),  ii.,  430, 
To  bring  up  prisoner  and  his  custodian,  ii.,  738. 
Waste,  Complaints  in  actions  of,  i.,  477-480. 
Answers  in,  ii.,  138. 
Injunctions  against,  ii.,  338-340. 
Proceedings  to  stay,  by  order,  ii.,  357-360. 
Wkit  of  assistance,  ii.,  615. 

Of  certiorari,  to  review  removal  of  officer,  ii.,  714. 
to  review  proceedings  in  insolvency,  ii.,  715. 
in  aid  of  writ  of  error,  issued  on  allegation  of  dimination,  ii.,  721 
to  inquire  into  imprisonment,  ii.,  726. 
Of  habeas  corpus,  ii.,  736. 
Of  inquiry,  ii.,  514. 
Of  ne  exeat,  ii.,  310. 
Of  prohibition,  ii.,  7^ 


